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MADRAS  HIGH  COURT  REPORTS. 


Slppdlate  3nviiHiinion  (a) 

Beferred  Case  No.  46  of  1867. 
Eabuppan  Chetti  against  Yerital  and  2  others. 

In  a  Biiit  upon  a  bond,  the  plaintiff  having  sued  the  defendants, 
not  OB  the  ground  of  theii-  personal  responsibility,  but  as  the  legal 
representatlTes  of  the  obligor,  who  was  supposed  to  be  dead  ;— 

Eeld^  that  the  suit  is  not  mantainahle  before  the  lapse  of  the 
time  which  raises  the  legal  presumption  of  the  death  of  the  obligor, 
unless  there  is  proof  of  special  circumstHnces  which  warrant  the 
iitf erence  of  his  death  within  a  shorter  period. 

Section  14,  Act  XIV  of  1859,  applies  to  the  case  in  which  the 
plaintiff  is  unable,  after  due  diligence,  to  procure  due  service  upon  the 
defendant  of  the  summons  to  appear  and  answer  the  claim,  and  conse- 
quently to  prosecute  the  suit  to  a  decision,  and  will  prevent  a  suit 
against  the  defend ant^s  representatives  from  being  barred. 

CA.SE  referred  by  P.  Cabdlya  Pillai,  the  Acting  District       1868. 
Munsif  of  Strivilliputt6r  in  Suit  No.  385  of  1867.  /""^^"^vT  46 
The  suit  was  brought  for  the  recovery  of  Rupees  29-7-0      ^1867. 
due  on  a  bond  executed  in  March  1861,  by  one  Velliakone 
who  had  been  absent  abroad  for  some  years  past  and  bad 
not  been  heard  of.  Plaintiff  sought  to  recover  from  the  wife 
and  undivided  brothers  of  the  obligor.    The  Munsif  refer- 
red the  question  whether  the  action  was  maintainable,  the 
obligor  not  having  been  absent  abroad,  without  tidings,  for 
the  period  prescribed  by  Hindu  Law  as  raisiug  a  presump. 
tion  of  death. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Jttbqmbnt  : — We  understand  that  the  plaintiff  does 
not  set  up  the  personal  liability  of  the  2nd  and  3rd  defend- 
ants on  the  bond^  but  brings  his  suit  against  them  and  the 
widow  on  their  liability  as  legal  representatives  of  the 
obligor,  who  is  supposed  to  be  dead.    That  being  so,  our 

{a)  Present :  Scotland;  C-  J.  and  Collett,  J. 
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1 86a      opinion  on  the  first  question  is  that  the  suit  is  not  main- 

it  C  \o  45  **^i'^*^'^^®  before  the  lapse  of  the  time  which  raises  the  legal 
0/  1867.  presumption  of  the  death  of  the  obligor,  unless  there  is  proof 
of  special  circumstances  which  warrant  the  inference  of  his 
death  within  a  shorter  period.  The  reasonableness  of  the 
evidence  to  warrant  this  inference  in  the  present  case  is  for 
the  consideration  and  decision  of  the  Munsif.  If  no  such 
evidence  is  forthcoming  and  it  is  desired  to  avoid  the  bar 
under  the  Act  of  Limitation,  the  proper  course  is  to  insti- 
tute a  suit  against  the  obligor,  giving  his  last  known  place 
of  abode,  and  if,  after  due  diligence,  the  plaintiff  is  unable 
to  procure  due  service  of  the  summonfi  to  appear  and 
answer  the  claim  and  consequently  to  prosecute  the  suit  to 
a  decision,  Section  14  of  the  Act  of  Limitation  would,  it 
seems  to  us,  apply  and  prevent  a  suit  against  his  represen- 
tatives being  barred.  With  reference  to  the  observation 
in  para.  6  of  the  case  it  is  only  neceasary  to  say  that,  in  a 
suit  against  representatives  as  such,  there  cannot  be  a 
decree  against  them  for  anything  beyond  the  amount  of 
the  assets  of  the  deceased  debtor. 


jafppellate  S^tiiiiEltiirtton  (a) 

Regular  Appeal  Xo.  105  of  1867. 

T.  K.  K.  A.  M.  R  C.  Jeyangaru-  1  Appellants. 
LAVARU  and  another J[  {Plaintiffs.) 

Sei  Hati  R.  M.  M.  DonMA  DossJi.  {  g^tJ) 

Aot  XX  of  1663  does    not  apply  to  a  suit  brought  by  iYiB 
Dharmakarta  of  a  temple  and  one  of  ita  worshippers  to  compel  the 
defendant,  as  heir  of  the  late  manager,  to  mnke  good,  out  of  the 
property  inherited  by  him,  the  defieiency  in  the  Devastb^uum  funds* 
caused  by  breach  of  tn}st  and  misax^propriation  by  the  late  manager. 

The  leave  of  the  Civil  Court  for  the  institution  of  such  a  suit  is 
not  necessary  and  the  suit  is  maintainable. 

The  right  of  instituting  such  suits  is  not  a  privilege  accorded  by 
Act  XX  of  1863,  but  a  pre-existing  right 

1868.        fTlHIS  was  a  Kegular  Appeal  from  the  decision  of  0.  B. 
FAruary  12.  J,     Irvine,  the  Acting  CivU  Judge  of  Chittiir,  in  Original 


0/1867!^^  Suit  No.  18  of  1867. 


{a)  Present :  Scotland,  C.J.  and  Ellis,  J. 


JfiTANQARULAVABU  V.  DUBMl  DOSSJI.  3 

The  Advocate  Oeneral  and  Rdma  Rdu  for  the  ap-     ,  ^®^®-, 
pellants,  the  plaintiffs.  R.A,iio.  105 

of  1867 

Uayne  for  the  respondent,  the  defendant. — ' — 

The  facts  sufficiently  appear  in  the  following 

Judgment  i — ^This  is  a  suit  by  the  Dharmakarta  of  the 
temples  of  Terumala  and  Terupati  in  Chendragiri  Taluq 
in  the  Chittlir  Zilld,  and  by  one  of  the  worshippers  fre- 
quenting such  temples,  to  compel  the  defendant  as  the  heir 
of  Shivadoss,  the  late  manager,  to  make  good  out  of  the 
property  inherited  by  him  the  deficiency  in  the  Devasthi- 
Bum  funds  owing  to  the  misfeazance,  breach  of  trust  and 
mitsappropriation  of  the  late  manager.  The  defendant's 
written  statement  contains  a  denial  of  the  plaintiffs'  right 
to  sue,  on  the  ground,  amongst  others,  that  the  leave  of  the 
Court  had  not  been  obtained  under  Section  18  of  Act  XX 

of  1863,  and  a  denial  also  of  the  defendant's  liability. 

• 

On  the  day  of  first  hearing,  the  Lower  Court,  it  appears, 
gave  judgment  against  the  plaintiffs  without  recording  any 
issue,  on  the  ground  that  a  suit  against  a  deceased  trustee 
or  manager  is  not  provided  for  by  Act  XX  of  1863,  and  that 
the  privilege  of  persons  in  the  plaintiff's  position  to  sue  for 
breach  of  trust  in  respect  of  Devasthdnum  property  does  not 
exist  iadependently  of  that  Act,  and  thereupon  a  decree 
was  passed  dismissing  the  suit,  against  which  the  plaintiffs 
have  appealed. 

The  questions  to  be  determined  are,  first,  whether  Act 
XX  of  1863  applies  to  the  case  and  if  it  does  not,  secondly, 
whether  the  plaintiffs  can  maintain  the  suit,  and  for  the 
purpose  of  deciding  both  questions  we  must  of  course 
assume  the  truth  of  the  material  statements  in  the  plaint. 
On  the  first  point  the  Lower  Court's  decision,  we  think,  is 
right.  The  suits  to  which  the  Act  relates  are  such  as  come 
within  the  provision  in  Section  14,  and  that  plainly  ap- 
plies only  to  suits  against  trustees,  managers,  or  superin- 
tendents, or  the  members  of  a  District  Committee  whilst 
in  office. 

But  on  the  second  point,  we  are  of  opinion  that  the 
decision  of  the  Lower  Court  is  wrong.    There  can  be  no 
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186S.  cloubt  tfaat  before  the  passing  of  the  Act,  a  Dharmakarta  of 
February  12.  a  temple  migbt  have  maintained  a  snit  on  behalf  of  him^ 
"^0/ iseV!^^  self  and  all  others  interested  in  the  temple  of  which  he  was 
the  Dharmakarta,  to  compel  a  de£Etulting  trustee,  or  his  legal 
representative  to  account  for  the  property  and  funds  of  the 
temple  and  to  make  good  the  loss  occasioned  by.  the 
trustee's  misconduct.  The  right  of  suit  in  this  case  is  not 
therefore,  as  the  Civil  Judge  expresses  it,  a  privilege,  ac* 
corded  by  Act  XX  of  1863,  for  purposes  under  that  Act 
only,  but  a  pre-existing  right,  and  the  provisions  of  the 
Act  were  clearly,  we  think,  intended  to  extend  and  not 
restrict  the  remedy  by  suit  for  breaches  of  trust  and 
neglect  of  duty  by  the  trustees,  managers,  or  superintend- 
*ents  of  religious  establishments.  They  render  it  unneces- 
sary that  suits  against  such  officers  should  be  brought  by 
persons  having  a  pecuniary,  official,  or  even  a  direct  or 
immediate  interest,  and  declare  that  habitual  attendance  as 
a  worshipper,  or  participation  in  the  benefits  of  any  distri- 
bution of  alms  shall  be  a  s\ifficient  interest.  It  would  be 
a  strange  anomaly  if  the  pfoperty  of  a  deceased  trustee 
could  not  be  made  liable  in  the  hands  of  his  legal  represen- 
tative except  by  the  succeeding  trustee,  when  very  often 
the  latter  is  himself  the  legal  representative,  as  is  the 
case  here. 

We  are  consequently  of  opinion  that  the  first  plain- 
tiff's interest  as  Dharmakarta  entitled  him  to  sue  and  thai 
he  might  join  the  second  plaintiff  with  him,  and  the  Act 
not  applying  to  the  case,  that  they  were  at  liberty  to 
institute  the  suit  without  the  previous  leave  of  the  Civil 
Court.  The  decree  must  therefore  be  reversed  and  the 
<sase  remanded  for  the  settlement  of  proper  issues  and  hear- 
ing and  determination  upon  its  merits. 

The  appellants'  costs  of  the  appeal  should,  we  think,  be 
borne  by  the  respondent,  and  the  costs  in  the  Lower  Court 
must  abide  the  final  determination  of  the  suit. 

Appeal  allowed. 


BAMASHESHAIYA  PIKDAT  V.   BHAGAVAT  PANDAY. 


appellate  !itirf£;iiicttott  (a) 


lUgular  Appeal  No.  70  of  1867. 

Bamasheshaita  Pakdat Appellant 

Bhagayaj  Fanday BeepondeifU. 

Regular  Appeal  No.  32  o/  1868. 
Bhagayat  Pakday • Appellant. 

Rahashsshaiya  Panday Respondent. 

In  a  suit  in  which  the  question  was  whether  there  had  been  a 
divisioQ  the  sole  evidenoe  of  divinion  was  the  decision  of  a  panchayat 
reciting  that  divibion  ;  the  queatioo,  however,  not  having  been  at  all 
xnal<»rial  to  the  point  then  in  dispute.  Held,  that  the  decision  was  not 
fiuBScient  evidenoe  of  the  otiviaion. 

Property  acquired  b^  a  Hindu  while  drawing  an  income  from  his 
family  is  liable  to  paiiition  and  the  quality  of  the  fund  cannot  be 
altered  by  the  mode  of  its  investment. 

THESE  were  Regular  Appeals  against  the  Decree  of  H.       1868. 
S.  Thomas,  the  Actiug  Civil  Judge  of  Chingleput,  in  ^  ^  jv^^  70 
Ori^nal  Suit  No.  22  of  1864.    The  suit  was  brought  for  a  0/  1867  &  32 

share  in  ancestral  property.    The  first  defendant  pleaded  — '— 

division  and  relied  upon  the  award  of  a  panchayat  mad6 
when  plaintiff  was  a  minor.  The  question  of  division,  how- 
ever, was  not  in  issue  in  the  dispute  regarding  which  the 
panchayat  was  convened.  The  Civil  Judge  decreed  for  the 
plaintiff.    The  defendant  appealed. 

Uayne  for  the  appellant,  the  l^t  defendant,  in  No. 
70  of  1867. 

G.  E,  Branson  for   the  respondent,  the  plaintiff,  in 
Wo.  70  of  1867. 

0.  K  Braneon  for  the  appellant^  pauper  plaintiff,  iu 
No.  32  of  1868. 

Mayne  for  the  respondent,  the  1st  defendant,  in  No. 
32  of  1868. 

The  Court  delivered  the  following 

(a)  Preaent,  Scotland,  C.  J.  and  Holloway,  J. 


^         ft 
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1868.  Judgment  :— In  this  oase  the  ^questioD  is  whether 

FJbrmirj,  2L  ^j^^^^  ^^^  division  in  1846.  The  sole  evidence  of  that 
0/1867  h  38  division  is  a  decision  of  a  panchayat  reciting  that  division 
,  ^/^QQQ-.  in  1846.  That  panchayat,  so  fer  as  we  are  aware,  was 
simply  called  to  determine  a  dispute  between  defendant 
and  plaintiff's  mother  as  to  a  mortgage  of  what  is  allied 
in  the  so-called  award  to  have  been  the  self-acquired  pro- 
perty of  plaintiff's  father.  • 

It  does  not  appear  that  the  question  of  division  was  at 
all  material  to  the  point  then  in  dispute,  and  there  is 
nothing  whatever  to  show  that  the  mother's  admission 
ought  in  any  way  to  bind  the  plaintiff.  Even  if  it  were 
otherwise  No.  1,  as  well  as  Nos.  2,  4  and  6,  amount  simply 
to  admissions,  and  they  are  contradicted  by  the  admissions 
of  defendant  in  1850,  in  suits  instituted  by  him  in  which 
.  he  calls  himself  the  undivided  brother  of  plaintiff's  father. 
This  can  only  mean  that  the  brothers  were  undivided  at 
the  death  of  the  elder  and  the  effect  of  the  whole  evidence 
is  in  accordance  with  the  presumption  of  non-division. 

The  groand  on  which  the  Judge  has  awarded  one-third  of 
the  property  instead  of  one-half  seems  untenable.  EQsown 
finding  is  that  this  property  was  acquired  by  defendant  while 
drawing  an  income  from  the  family  property.  This  render- 
ed all  defendant's  acquisitions  primarily  liable  to  partition, 
and  the  distinction  taken  by  the  Civil  Judge  as  to  so 
much  of  the  funds  as  are  invested  either  in  land  or  money 
seems  quite  untenable.  The  quality  of  the  fund  clearly 
could  not  be  altered  by  the  mode  of  investment.  The 
result  therefore  is,  that  the  decree  will  be  modified  and 
plaintiff  declared  entitled  to  one- half  the  property  found 
by  the  Civil  Judge  to  be  in  defendant's  possession.  The 
appeal  in  70  will  be  dismissed  with  costs  and  there  will  be 
no  costs  of  the  pauper  appeal  (a),  but  the  calculated  value 
of  the  stamp  will  be  paid  by  the  original  defendant 
to  the  Qovemmeni 


(a)  R.  A.  32  of  1868. 


p.  SA8HANNAH  CHETTI  V.  P.  BA'mASA'MY  CHETTI. 


^rtsmal  a^unsmtctton  (a) 


Original  Suit  No.  570  of  1867. 

P.  Sashankab  Chetti Plaintiff. 

P.  Ra'masa'hy  Chetti Defendant 

A  contract  to  pa^  money  upon  the  consideration  tbftt  the  plaintiff 
would  give  evidence  in  a  Civil  »uit  on  behalf  of  the  defendant  cannot 
be  enforced. 

Such  a  contract  is  either  for  true  evidence  and  then  there  is  no 
consideration,  or  for  favourable  evidence  either  true  or  false,  and  then 
the  consideration  is  vicious. 

SembUt  If  the  consideration  had  been  the  plaintiff's  promise  not 
to  evade  process  that  would  still  be  no  consideration  for  the  defend^ 
ant's  undertaking. 

« 

THIS   suit  wa8  brought  upon  a  promissory    note  for       1868. 
Rupees  800,  made  by  defendant  and  delivered  to  plain-  JJ^^ 
tiff.  The  defendant  requested  the  plaintiff  to  give  evidence     0/  1867. 
on  his  behalf  in  a  suit  which  the  defendant  had  instituted 
in  1866,  to  compel  a  division  of  undivided  family  property, 
and  made  the  promissory  note  sued  on  as  remuneration 
for  his   trouble.     The  plaintiff  was  not  examined  as  a 
witness  on  behalf  of  the  defendant  though  he  had  been 
served  with  a  subpoena  to  attend  and  give  evidence.   The 
plaintiff  was  the   uncle   of  the  defendant  and  was  well 
acquainted  with  the  state  of  the  family  to  which  the  suit 
of  1866  i^Iated. 

The  issue  was  whether  the  plaintiff  had  given  any 
legal  consideration  for  the  promissory  note,  mentioned 
in  the  plaint. 

Mayne  for  the  plaintiff. 

The  Advocaie  General  for  the  defendant. 

The  Court  delivered  the  following 

Judgment. — This  is  a  suit  upon  a  promissory  note  and 
on  this  issue  the  plain  tiflf  must  recover,  unless  it  was  given 
without  consideration,  or  for  a  vicious  consideration. 

(a)  Present :  HoJloway,  J. 
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1868.  The  facts  are  that  defendant  was  litigating  with  his 

O^^^m  *^™^  for  a  share  of  fimuly  property,  and  asked  plaintiff. 
0/ 1867.  also  a  member  of  the  family,  to  assist  him  by  giving 
evidence.  The  plaintiff  enquired  what  he  should  get  by 
doing  80^  and  demanded  Rupees  1,000,  but  after  some 
negotiation  agreed  to  take  this  note.  He  was  served  with 
a  subpoena,  but  defendant^  hearing  that  he  had  joined  his 
opponent,  did  not  examine  him. 

It  is  quite  clear  that  if  a  subpoena  had  been  served, 
and  this  note  had  been  given  to  compensate  plaintiff 
for  his  loss  of  time  or  other  inconvenience,  it  would  have 
been  without  consideration,  because  his  attendance  and 
the  giving  of  evidence  would  have  been  merely  the  per- 
formance of  a  duty  imposed  upon  him  by  law  (Willia  v. 
Peekkam,  4  Moore,  300,  and  CoUvna  v,  Oodefroy,  1  B.  & 
Ad.  956).  Mr.  Mayne  referred  to  the  cases  in  which 
promises  of  rewards  to  Constables  have  been  held  to  create 
obligations  enforceable  on  the  performance  of  the  service, 
as  shewing  that  the  cases  of  extra  rewards  promised  to 
seamen  are  exceptional,  and  that  it  is  not  a  rule  of  English 
Law  that  the  mere  performance  of  that  which  a  man  is 
legally  bound  to  perform  ia  not  a  consideration. 

Englcmd  v.  Davidson  (11  Ad.  and  El.  856)  the  leading 
case  upon  this  matter,  treats  the  rule  as  inflexible,  but 
Lord  Denman,  delivering  the  judgment  of  the  Court  says, 
"  I  think  there  may  be  services  which  the  Constable  is  not 
bound  to  render  and  which  he  may  therefore  make  the 
ground  of  a  contract,"  and  Mr.  Ingham,  for  the  plaintiff,, 
says,  "  the  Constable  was  not  bound  to  procui*e  evidence," 
This  case  therefore  does  not  contradict  but  enforces  the 
principle  that  the  performance  of  a  legal  duty  is  no 
consideration  for  a  promise.  Mr.  Mayne,  however,  further 
contended  that  until  the  witness  was  served  with  a  sub- 
poena^ he  was  justified  in  either  shutting  himself  up  in  his 
house  or  betaking  himself  to  a  distant  country  to  avoid 
service,  and  that  the  agreement  patiently  to  await  the 
Bubpcena,  and  sufter  the  extreme  inconvenience  of  giving 
evidence,  was  ample  consideration.  The  latter  part  of  the 
proposition  is  clearly   untenable^  the    inconvenience    is 
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merely  incidental  to  the  legal  duty,  which  is  no  considera-       1868. 

. .  -  .       ,  i.         n^i.         '    February  25. 

tion  even  for  an  express  promise  to  compensate.     Ihere  is  /rv'V  *  sfo 
not  a  shadow  of  evidence  of  any  contract  not  to  evaoe  the     of  18C7. 
subpoena,  the  contract  was  to  give  evidence  if  served.     If, 
however,  there  were  such  evidence,  the  promise  of  plaintiff 
would  then  amount  to  saying.     "  If  you  will  promise  to 
pay  me  rupees  800, 1  will  promise  not  to  take  any  steps  to 
prevent  you  from  having  any  evidence  to  which  you  are 
entitled^   if  you  want  it."     It  may  be  that  the  evasion- 
would  be  neither  punishable  nor  actionable,  but  seeing  that 
it  is  the  legal  duty  of  every  citizen  to  give  evidence  when 
called  upon,  the  taking  of  steps  to  evade  that  legal  duty 
mast  be  at  least  morally  wrong.    It  i&  a  laaleficium,.    An 
agreement  not  to  do  that  which  is    morally  wrong  can 
scarcely  be  said' to  be  a  consideration,  and  the  Roman  Law, 
to  which  Wilmot,  0.  J.,  referred  in  Collins  v.  Blantern/a) 
declared  conventions  of  this  kind  absolutely  void.     The 
reference  to  the  Digast  in  the  i^eport  is  wrong,  but  the 
principle  is  stated  in  b.  7,  a.  3  de  pactia  (2-14)  Hob  malefic 
ci/um  ne  fiat  promissum  sit,  nulla  est  ohUgatio  ex  hdc 
conventione.    If  therefore,  the  consideration  of  this  pro- 
missory note  had  been  the  plaintifi's  promise  not  to  evade 
process,  I  should  not  have  hesitated  to  say  that  this  is  no 
consideration  at  aU.    The  only  contract  was  Rupees  800  for 
the  evidence.    This  was  either  for  true  evidence,  and  then 
thei-e  was  no  consideration,  or  far  favorable  evidence  either 
true  or  fSstlse,  and  then  the  consideration  was  vicious.     I 
have  not  much  doubt  as  to  which  of  the  alternatives  was 
meant  and  understood  to  be  meant.  I  will  not  waste  a  word 
as  to  the  obvious  tendency  of  such  agreements.    I  find  the 
issue  in  favor  of  the  defendant,  but  it  is  not  a  case  for 
costs,  and  the  suit  will  be  dismissed  without  costs. 

Suit  dismissed. 

(a)    Smith's  L.  C.  310  (Fifth  edilioa). 
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laajpellau  9ti)rt£;tii(tton  (a) 

Special  Appeal  No.  297  of  1867- 

Sbi'nivassienga'e, /Special  Appellant, 

Sri^niyassabanqa  Cua'biya'r Special  Reapondefiii. 

A.  B.  and  C.  were  brothers.  In  1846  and  1847,  a  partition  wa» 
affected  between  A.  since  deceased  and  0.  on-the  one  part  and  B.  on  tbo- 
other,  C.  the  plaiutiff  beiugat  the  time  a  minor.  B.  the  defendant  the» 
obtained  and  since  held  separately  as  his  share  certain  lands  in  the 
Tillage  of  K.  among  others.  By  a  razitiama  in  1852,  the  same  quan- 
tity of  laud  was  couiirmed  to  him  as  his  share.  In  1866,  certain  pro- 
ceedings were  taken  the  object  of  which  was  to  adjust  the  shares  so  as 
to  make  them  equal  in  quality  as  well  as  in  quantity,  B.  the  defendant 
oontinuiug  to  hold  nearly  the  same  quantity  of  land  as  he  did  before. 
0.  attained  his  majoiity  in  1854,  and  in  December  1863,  brought  a 
suit  for  a  re-adiustment  of  the  partition  completed  in  1847,  no  ftu:  as  it. 
Mspeoted  the  lands  held  by  defendant  in  the  village  of  K. 

J^cld,  that  the  suit  wa»  barred  by  the  Act  of  Limitations. 

1868.      rpHIS  was  a  Special  Appeal  from  the  deeision  of  R.  G. 

g^-p^a^i  Clarkei  the^  Olvil  Judge  of  Tranquebar,  in  Regular 

<)/•  1867.     Appeal  No.  2M  of  1865,  confirming  the  decree  of  the  Court 

of  the  District  Munsif  of  Tritrapundy,  in  Original  Suit. 

No.  486  of  186*. 

Sanjiva  Rdu  for  the  special  appellant,  the  defendant. 

The  Advocate  General,  Mayne  and  SHiiivdsa  Chd^ 
miydr,  for  the  special  respondent,  the  plaintiff. 

The  facts  sufficiently  appear  in  the  follbwing 

Judgment  :— In  this  suit  the  plaintiff  sues  for  a  re^ 
adjustment  of  the  partition  made  between  the  defendant 
and  plaintiff's  deceased  brother,  under  which  the  defendant 
is  in  possession  of  a  certain  quantity  of  land  in  the  village 
of  Kadumbamgudi  in  excess  of  tlie  share  to  which  the  de- 
fendant was  legally  entitled.  It  must  now  be  taken  for 
the  purposes  of  this  special  i^peal  that  the  documents  1, 
2  and  5,  executed  in  1846  and  1847,  are  genuine.  It  is  also 
the  finding  of  both  the  Lower  Courts  that  the  defendant 
has  failed  to  shew  that  any  portion  of  the  land  subjected 
io  partition  was  the  Stridhanam  of  defendant's  mother* 

(a)  Present :  Collett  and  EUIb,  J.  J. 


ISRl'KIVASSaEKOA'B  V.  SBl'NlVASSARANaA  CHA'kiYA'B.  VL 

Further  we  must  take  it  to  have  been  found  by  both  the       1868. 

Lower  Courts  that,  at  the  date  of  the  razinamah,  exhibit  ^^^^j 

A.,  the  plaintiff   was  still  a  minor,  and  indeed  we  may     0/  1867. 

4usume  it  to  be  tme,  as  alleged  by  plaintiff,  that  he  attained 

his  majority  in  1854.    In  fact  it  seems  to  us  immaterial  for 

the  purposes  of  this  suit  when  the  plaintiff  became  a  major. 

If  the  adverse  possession  of  the  defendant  began  in  1847, 

then  if  the  plaintiff  was  at  that  time  a  minor,  he  had  twelve 

years  from  that  date,  orthreeyearsfrom  the  termination  of  his 

minority,  whichever  period  last  expired,  within  which  to 

bring  his  suit  ^  and  as  this  suit  was  not  instituted  till   the 

aist  December  1868,  it  is  clear  that  both  twelve  years  from 

i847,and  three  years  from  1854,  had  then  expired.  But  if  the 

adverse  possession  of  the  defendant  did  not  begin  in  1847, 

then  it  could  not  have  begun  till  after  the  razinamah  in 

September  1852,  and  as  the  present  suit  was  brought  with*- 

in  twelve  years  from  that  date,  it  would  be  in  time  though 

the  plaintiff  was  a  major  in  1832. 

The  Civil  Judge  on  the  trial  of  the  issues  sent  down 
hy  us  has  found  that  the  adverse  possession  of  the  defend* 
ant  began  in  1846,  and  the  only  question  for  our  consider- 
ation sitting  in  special  appeal  is,  whether  the  facts  as 
found  by  the  Civil  Judge  would  or  would  not  in  law 
amouut  to  adverse  possession,  or  in  other  words,  whether 
there  was  any  evidence  which  could  justify  the  finding  of 
the  Civil  Judge, 

It  is  necessary  to  bear  in  mind  the  exact  nature  of 
this  suit,  what  is  the  wrong  complained  of,  and  what  the 
relief  sought  for.  It  appears  from  the  documents  established 
in  the  case,  and  particularly  from  the  razinamah,  that  this 
family  possessed  lands  and  property  in  other  villages 
besides  Kadumhamgudi.  The  plaintiff  does  not  appear  to 
complain  of  the  partition  in  other  respects  ;  what  he  com* 
plains  of  is,  that  the  partition  of  the  lands  in  Kadumbam* 
gudi  was  to  the  injury  of  his  rights,  because  the  defendant 
obtained  a  larger  share  of  such  lands  than  legally  ought  to 
have  been  allotted  to  him  ;  and  he  does  not  therefore  seek 
Id  j'ecover  any  specific  land  now  in  possession  of  the  defend* 
ant,  bat  prays  that  the  partition  may  be  adjusted  by  taking 
from  defendant  a  certain  quantity  out  of  the  land  in  his 
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1868.  possession  and  transferring  that  quantity  to  himself.  There 
STaTWo^I  ^^^'  ^®  think,  be  no  doubt  that  the  documents  1,  2,  and  5 
0/ 1  ^^7.  having  been  found  to  be  genuine,  it  follows  as  a  necessary 
result  that  from  1846  the  state  of  union  between  plaintiff 
and  his  late  brother  on  the  one  aide,  and  the  defendant 
on  the  other  side  ceased ;  the  defendant  then  became, 
and  has  ever  since  been,  the  divided  brother  of  the  plaintiff, 
and  this  whether  or  not  the  family  property  was  then 
actually  divided  by  metes  and  bounds.  This  is,  we  think, 
in  accordance  with  the  recent  judgment  of  the  Privy  Coun- 
cil. But  we  are  not  now  called  upon  to  say  whether,  if 
there  had  been  no  such  division  by  metes  and  bounds,  and 
the  defendant  had  up  to  1855  (when,  as  plaintiflF  alleges,  a 
division  by  metes  and  bounds  first  took  place)  received  his 
allotted  share  by  taking  it  out  of  the  produce  collected 
from  all  the  lands  of  the  family  in  the  village,  the  present 
suit  (framed  as  it  is)  would  not  still  be  barred,  provided 
the  actual  division  in  1855  gave  the  defendant  only  the 
same  share  in  the  lands  as  he  had  before  received  of  the 
produce.  How  that  would  be  we  need  not  decide,  for  the 
finding  of  the  CivilJudge  goes  much  beyond  that.  He 
finds  that  there  was  in  184G-47  an  actual  division  and  se- 
parate possession  of  the  lands,  "  this  division  consisting  in 
a  division  of  land  by  ploughs,  each  taking  the  lands  often 
ploughs  respectively,  there  being  twenty  ploughs  to  the 
village."  This  is  reatly  the  arrangement  provided  by  the 
razinamah  with  the  sole  difference  that  the  shares  are  therein 
stated  in  measurements,  and  that  there  is  to  be  '^  a  just  pro- 
portion of  the  good  and  bad  lands.'*  There  was,  no  doubt, 
before  the  Civil  Judge  evidence  which  would  have  justified 
him  in  finding  that  the  lands  in  Kadumbamgudi  had  not 
been  actually  divided,  but  merely  the  produce  of  all  the 
lands  divided  into  equal  half  shares.  But  he  has  elected  to 
credit  the  evidence  as  to  an  actual  division,  and  he  states  ^ 
that  for  this  conclusion  he  relies  on  the  evidence  of  the 
defendant  when  examined  as  a  witness  for  the  plaintiff,  on 
the  evidence  of  two  of  defendant's  witnesses,  and  on  the 
inference  to  be  drawn  from  the  documents  1,  2  and  5,  and 
the  admission  of  the  plaintiff  that  the  property  specified  in 
one  of  those  documents  has  since  its  date  been  separately 
held  and  enjoyed  in  accordance  therewith.    This  evidence 
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no  doubt  ezists ;  and  we  are  concluded  by  the  finding  upon        1868. 
it,  though  we  are  very  far  from  suggesting  that  the  conclu-  f'^'^^^* 
Bion  of  the  Civil  Judge  derived  from  it  is  an  unreasonable     of  1867. 
one.    The  facts  then  must  be   taken  to  be,  that  since  1847 
the  defendant  has  been    divided  from  plaintiff  and   his 
brother  ;    that   he  then  obtained    and   has    since    held 
separately  as  hi&  share    on    partition   of   tlie    lands   in 
this  village  a  certain  quantity  of  land  ;  tliat   the   same 
quantity  of  land  was  confirmed  to  him  as  his  share  of 
the  razinamah  of  1852 ;  that  what  was  done  in  1855  was  to 
adjust  the  shares  so  as  to  make  them  equal  in  quality  as 
well  as  in  quantity,  and  that  then  perhaps  there  may  have 
been  some  interchange  of  lands,  though  to  what  extent  does 
not  appear,  nor  is  it  material  to  enquire  ;  and  lastly,  that 
this  quantity  of  land  is  Ptill  in  the  possession  of  the  defend* 
ant,  and  it  is  by  reason  of  this  quantity  being  in  excess  of 
the  share  to  which  the  defendant  is  legally  entitled  that  the 
plaintiff  has  brought  the  present  suit,  seeking  to  reduce  the 
quantit}'  to  the  limits  of  what  he  alleges  to  be  the  defend- 
ant's lawful  share.     These  being  the  &ct8  of  the  case  we  are 
of  opinion  that  the  injury  of  which  the  plaintiff  complains 
was  complete  in  1847,  and  the  re-adjustment  made  in  1855, 
so  as  to  equalize  the  shares  in  respect  to  quality,  could  not 
give  him  a  new  starting  point,   and  that  consequently  his 
present  suit  is  barred  by  the  Act  of  Limitations.    We  there- 
fore reverse  the  decrees  of  the  Courts  below,  and  dismiss  the 
plaintiff's  suit,  and  the  plaintiff  must  pay  the  defendant's 
costs  here,  and  in  the  Courts  below. 

A'p'peal  allowed. 
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Regular  Appeal  No.  6  of  1867. 

Subra'ya  Pillai Appellant, 

SuBRA'TA  MuDALi,  and  3  others.. ....Reapondenta. 

The  plaintiff,  a  resident  of  Pondicherrj,  held  a  bond  from  one  of 
the  defendants  (the  2nd)  for  a  certain  sum  of  money.  This  bond  the 
plaintiff  charged  the  said  defendant  before  the  Prench  legal  author- 
ities with  having  fraudulently  abstracted  from  his  house  in  Poudi« 
cherry  and  be  obtained  the  arrest  and  extradition  from  British 
Territory  of  the  2nd  defendant,  as  also  of  his  brother  the  ls% 
defendant.  The  latter  on  his  way  to  Pondicherrv  met  the  plaintiff,  and 
a  settlement  of  accounts  took  place.  The  oth,  6th,  7th  and  8th 
defendants  made  themselves  liable  bv  executing  the  bond  sued  on 
for  the  sum  found  due  to  the  plaintiff,  and  took  indemnify 
bonds  to  themselves  from  the  1st  defendant,  the  consideration  being 
the  agreement  of  the  plaintiff  to  discontinue  further  proceedings  on 
the  criminal  charge.  The  Court  at  Pondicherry  sanctioned  the  agree* 
ment  as  a  compromise  by  Civil  redress,  and  suspended  ftirther  pro- 
ceedings in  accordance  with  the  law  in  force  in  the  aettlementb 

JTeldf  that  the  contract  was  enforceable,  the  facts  of  the  ease  nob 
showing  the  compromise  to  be  in  its  nature  prejudicial  as  being  in 
contravention  of  public  policy  under  the  Qovernment  of  British  India, 
or  injurious  to  the  good  order  and  interests  of  society  in  regard  to 
the  administration  of  public  justice. 

The  English  Common  Law  rule,  that  contracts  for  the  compound* 
ing  or  suuprcMsion  of  criminal  charges  for  offences  of  a  public  nature 
are  illegal  and  void,  has  no  application  to  a  contract  for  compounding 
the  prosecution  of  criminal  proceedings  for  an  offence  against  the 
Municipal  law  of  a  foreign  country. 

The  rule  of  loternAtional  law  that  the  law  of  the  place  of  a 
contract  governs  its  validity  is  subject  to  the  qualification  that  every 
state  may  refuse  to  enforce  a  ooti tract  when  it  is  for  the  fraudulent 
evasion  of  its  laws,  or  is  injurious  to  its  public  institutions  or  interests. 

1867.       rpHIS  was  a  Regular  Appeal  from  the  Decree  of  George 
If^A,  No.  6    -^      "EMis,  the  Civil  Judge  of  Cuddalore,  in  Original  Suit 
of  iser'     No.  9  of  1864. 

SHnivdsa  Clidriydr  for  the  appellant,  the  plaintiff. 

VcTicatapathi  Rdu  and  ParthaadraOd  Aiyangdr  for 
the  1st  respondent,  the  5th  defendant. 

The  facts  are  fully  set  forth  in  the  following 

Judgment  : — ^This  is  a  suit  to  recover  the  amount  due 
to  the  plaintiff  (the  appellant)  on  a  bond  executed  by  the 
respondents  (the  5th,  6th,  7th  and  8th  defendants).    The 

(a)  Present ;  Scotland,  C.  J.  and  CoUctt,  J. 
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only  plea  which  it  is  material  to  notice  here  is  that  of  the  1667. 
6th,  7  th  and  8th  defendants.  They  aver  that  the  bond  ^  f  ^',  * ' 
was  one  of  two  given  at  the  1st  defendant's  request  for  a  of  1867. 
balance  found  to  be  due  by  him  and  his  brother  the  2nd 
defendant,  in  order  to  pacify  the  plaintiff  in  respect  of  a 
charge  of  fraud  brought  in  the  French  Court  at  Fondi- 
cherry  against  the  1st  defendant,  upon  which  the  latter 
hod  at  the  time  been  arrested  under  authority  from  the 
Court  The  1st,  2ad,  3rd  and  4th  defendants  appear  to 
have  been  joined  in  the  suit,  because  the  1st  defendant 
gave  two  indemnity  bonds  for  the  same  amounts  to  the 
respondents,  and  the  others  were  his  brothers.  As  against 
these  defendants  the  Civil  Judge  held  that  no  liability  had 
been  shewn,  and  that  decision  is  not  objected  to.  As  res** 
pects  the  respondents,  the  dismissal  of  the  suit  has  been 
decreed  on  the  ground  that  the  consideration  for  the  bond 
was  proved  to  be  the  compromise  of  a  charge  of  theft,  and 
therefore  illegal  and  void. 

The  material  facts  deducible  from  the  recorded  oral 
evidence  and  the  unquestioned  official  copies  of  the  corres- 
pondence between  His  Excellency  the  Governor  of  Pondi« 
cherry  and  the  Collector  of  South  ^rcot,  obtained  and  put 
in  evidence  during  the  argument  of  the  appeal,  appear  to 
be  these  : — The  plaintiff^  a  resident  of  Pondicherry,  held  a 
bond  of  the  2ud  defendant  for  Rupees  10,223-7-5  due  on 
transactions  in  indigo  between  the  plaintiff  and  the  1st 
and  2nd  defendants.  This  bond  the  plaintiff  charged  the 
2nd  defendant  before  the  French  legal  authorities  with 
having  in  May  1862  fraudulently  abstracted  from  hia 
house  in  Pondicherry  by  means  of  a  false  key,  and  there- 
upon in  September  of  the  same  year  obtained  through 
legal  process  the  2nd  defendant  Is  arrest  in,,  and  extradition 
from,  British  Territory.  In  the  same  month  the  plaintiff 
also  applied  for  and  obtained  the  arrest  and  extradition  of 
the  Ist  defendant,  on  the  charge  apparently  of  complicity 
in  his  brother's  offence.  On  the  way  to  Pondicherry  to 
answer  the  charge  and  when  at  his 'village  (but  apparently 
at  the  time  in  British  Territory,  though  this  is  left  somci- 
what  in  doubt),  the  1st  defendant  was  met  by  the  plaintiff 
and  the  respondents,  and  on  a  settlement  of  accounts  the 
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18^7.  sum  due  to  the  plaintiff  was  ascertained  to  be^  Rupees 
£^^^Z^'^  19,200,  of  which  the  plaintiff  waved  off  Uupees  200.  For 
of  1867.  the  balance  the  respondents  made  themselves  liabJe  by  exe- 
outing  the  bond  sued  on  and  another  for  Rupees  S,000  and 
odd,  and  took  from  the  1st  defendant  two  indemnity  bonds 
to  themselves  for  the  same  amounts,  the  consideration 
being  the  agreement  of  the  plaintiff  to  discontinue  further 
proceedings  on  the  criminal  charge.  This  arrangement 
waa  forthwith  submitted  for  the  consideration  of  the 
Court  at  Pondicheiry  and  sanctioned  as  a  compromise  of 
the  offence  by  Civil  redress,  and  by  its  order  further  pro- 
ceedings on  the  charge  were  suspended,  in  accordance  ad- 
mittedly with  the  provisions  of  the  French  law  in  force 
within  the  settlement. 

On  these  facts  we  are  of  opinion  that  the  decision  and 
decree  of  the  Lower  Court  are  not  maintainable  ;  contracts 
for  the  compounding  or  suppression  of  criminal  charges  £01: 
offences  of  a  public  nature  are  illegal  and  void  by  a  i:ule  of 
the  common  law  of  England,,  which  rests  on  the  principle 
that  contracts  of  that  kind  are  manifestly  opposed  to  public 
policy  and  mischievous  to  the  interests  of  the  State, 
snd  so  long  as  there  is  no  legislative  provision  recognising 
such  transactions  within  strictly  prescribed  limits,  the 
soundness  and  expediency  of  the  rule  seems  unquestionable. 
We  think  too  that,  if  closely  governed  by  the  principle,  the 
rule  is  fitly  and  justly  applicable  to  contracts  between 
Natives  of  this  country  in  perfect  consistency  with  their 
own  peculiar  civil  laws  and  customs.  Indeed  the  penal 
law  of  the  country  (Sections  213  and  214  of  the  Penal 
Code)  makes  it  a  crime  to  enter  into  agreements  to  conceal 
an  offence,  or  to  screen  or  abstain  from  proceedings, 
against  an  offender,  subject  to  an  exception  which  appears 
to  have  been  framed  with  reference  to  the  same  principle. 
A  contract,  therefore,  for  the  compounding  or  suppression  of 
a  crime  of  a  public  nature,  like  that  in  the  present  case, 
committed  within  the  Territory  of  British  India  would,  we 
do  not  doubt,  be  held  invalid  on  both  the  grounds  of  its 
being  contrary  to  public  policy  and  Tnalum  prohibitum  by 
legislative  enactment. 
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But  it  is  clear  to  ns  that  the  Common  Law  Bule  can  ^^67. 
liave  no  application  to  a  contract  for  compounding  the  ^  ^  ^y^  ^ 
prosecution  of  criminal  proceedings  for  an  offence  against  o/  1807. 
the  Municipai  law  of  a  Foreign  country  and  committed 
there,  the  law  of  that  country  permitting  such  a  transac- 
tion; and  this  whether  the  contract  is  entered  into  there 
or  in  Britidh  Territory.  The  rule  of  International  law,  that 
the  law  of  the  place  of  a  contract  governs  its  validity,  is 
no  doubt  subject  to  the  qualification  that  every  State  may 
refuse  to  enforce  a  contract  when  it  is  for  the  fraudulent 
evasion  of  its  laws,  or  injurious  to  its  public  institutions  or 
interests.  See  Story  on  the  Conflict  of  Laws,  Sections  244 
to  259.  Wheaton'a  Inter:  Law,  179.  And  the  suit  in  the 
present  case  would  not  be  maintainable  though  the 
bond  was  executed  in  the  French  Territory,  if  the  facts  in 
evidence  brought  the  transaction  of  compromise  clearly 
within  the  principle  of  the  Common  Law  Bule. 

In  whichever  Territory,  then,  the  contract  was  entered 
into,  the  essential  question  is  substantially  the  same,  namely 
whether  the  compromise  was  in  its  nature  prejudicial,  as 
being  in  contravention  of  public  policy  under  the  Govern- 
ment of  British  India,  or  injurious  to  the  good  order  and 
interests  of  society  in  regard  to  the  due  administration  of 
public  justice,  or  otherwise.  And  that  we  are  of  opinion  is 
not  in  any  degree  shewn  by  the  facts  of  this  case.  The 
bond,  therefore,  not  being  contrary  to  our  law,  or  the  rule 
of  public  policy,  is  enforceable.  Mr.  Wheaton,  in  the  note 
at  page  180  of  his  work,  refers  to  an  American  decision  in 
the  case  of  Kentucky  v.  Bassford  w^dch  appears  to  be  very 
much  in  point.  There  a  contract  relating  to  lotteries 
which  were  authorised  by  the  law  of  Kentucky,  but  were 
iUegal  in  New  York,  was  enforced  in  New  York,  the  Court 
laying  down  the  qualification  that  an  obligation  to  carry 
into  effect  a  foreign  law  sanctioning  what  was  plainly 
contrary  to  morality  would  not  be  enforced. 

For  these  reasons  our  judgment  is  that  the  plaintiff  is 
entitled  to  recover,  and  the  decree  of  the  Civil  Court  must 
be  reversed,  and  as  it  has  been  admitted  all  through  that 
the  principal  sum  of  10,000  Rupees  remains  due,  the  decree 
of  this  Court  will  be  for  payment  of  that  sum,  and  the 

3 


IS  KADRAS  HIGH  COURT  REPORTS. 

1867.       interest  at  the  rate  stipulated  in  the  bond,  calculated  to 

£.  A.  iVo  6  ^^®  ^**^  ^^  ^^^'^  decree,  and  payment  of  further  interest  on 
»r  1867.  the  amount  of  the  debt  and  costs  at  the  rate  of  six  per 
cent,  per  annum  until  the  whole^  is  discharged.  The  ap- 
pellant and  respondents  will  respectively  bear  his  and 
their  own  costs  in  the  Court  below,  but  the  respondents 
must  pay  the  appellant's  costs  in  this  Court 

Appeal  allowed. 


Ctiminal  Petition  ITo.  224  of  1867. 

To  constitute  the  offence  of  false  personation  under  Section  205 
of  the  Penal  Code  it  is  not  enough  to  shew  the  assumption  of  a  fictf* 
tious  name  ;  it  must  also  appear  that  the  assumed  name  was  used 
as  a  means  of  falsely  representing  some  other  individuaL 

Keg.  0.  Bhitto  Euhar  (1  Indian  Jurist  1 23,)  dissented  from* 

1868.  rpHIS  was  a  petition  against  the  sentence  of  F.  S.  Child, 
C'P  So  224  **•  ^^^  Session  Judge  of  Tinnevelly,  in  case  No.  155  of  the 
of  1867.  Calendar  for  1867.  In  this  case  the  Ist  prisoner  was 
convicted  of  false  personation  in  a  judicial  proceeding 
under  Section  205  of  the  Indian  Penal  Code,  and  of  giving 
fieblse  evidence  under  Section  193,  and  be  was  sentenced 
to  seven  years'  rigorous  imprisonment.  The  2nd  prisoner 
was  convicted  of  abetting  the  commission  of  the  offence 
of  false  personation  by  the  1st  prisoner  and  was  sentenced 
to  three  years'  rigorous  imprisonment. 

The  prisoners  appealed. 

Mayne  and  Bi^anson  for  the  prisoners. 

The  Court  delivered  the  following 

Judgment  : — ^The  record  in  this  case  was  called  for  in 
order  that  the  Court  might  determine  the  objection  takea 
to  the  validity  of  the  conviction  of  the  1st  prisoner  on  the 
first  charge  and  of  the  2nd  prisoner  on  the  third  charge. 
We  are  now  clearly  of  opinion  that  both  are  bad. 

(a)  Present:  Scotland,  C.  J.  and  CoUett,  J, 
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To  constitute  the  offence  of  &lse  peraonation  under      1868. 
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Section  205  of  the  Penal  Code,  it  is  not  enough  to  shew  the  ^  p  ^^  224 
assumption  of  a  fictitious  name.  It  must  also,  we  think,  of  1867> 
appear  that  the  assumed  name  was  used  as  a  means  of 
fiilsely  representing  some  other  individual.  It  is  not  an 
uncommon  thing  for  men  to  pass  under  names  not  their 
own  for  the  purpose  of  disguise,  in  some  instances  from 
blameless  and  in  other  instances  indifferent  or  bad  mo- 
tives— "incog."  as  the  disguise  is  often  termed  in  the 
former,  and  "  with  or  under  an- alias"  in  the  latter  instances. 
But,  whatever  the  motive,  the  use  of  an  assumed  name 
without  more  is  not  a  criminal  offence.  It  only  becomes 
a  crime  when  connected  by  proof  with  some  other  act  or 
piece  of  conduct ;  and  the  gist  of  the  offence  of  false  person- 
ation under  Section  205,  we  think,,  is  the  feigning  to  be 
another  known  person.  The  whole  language  of  the  section 
clearly  imports  the  acting  the  part  of  another  person,  the 
actor  pretending  that  he  is  that  person. 

There  are  Sections  of  the  Penal  Code  under  which  the 
&lse  assumption  of  appearance  or  character  may  be  an 
offence,  though  no  individual  is  meant  to  be  represented,  or 
only  BJX  imaginary  person.  Such  are  the  Sections  140, 170, 
Xll  and  415,  but  they  have  no  application  to  the  present 
case,  and  the  last  Section  is  made  applicable  to  person- 
ation of  an  imaginary  person  by  an  express  enactment*. 

With  reference  to  the  contrary  decision  of  the  High 
Court  at  Calcutta  in  Beg.  v.  Bhitto  Kuhar  (1  Indian  Jurist 
123 )  we  have  only  to  observe,  with,  every  respect  to  the 
Judges  who  decided  the  case,  that  the  reasons  reported  to 
have  been  given  by  one  of  the  Judges  in  support  of 
the  decision  are  not  satisfactory  to  our  minds. 

Then  as  to  the  evidence  here : — it  shews  no  more  than 
that  1st  prisoner  used  a  name  different  from  that  by  which 
he  Vas  commonly  known,  and  had  recently  before  been 
examined  as  a  witness  in  another  suit.  He  no  doubt  had 
a  purpose,  and  most  probably  an  improper  one,  in  so 
acting,  but  there  is  nothing  in  the  case  to  shew  tha{> 
be  was  personating  any  other  person. 

For  these  reasons  the  convictions  and  sentences  on  the 
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1868.  first  and  third  charges  must  be  quashed,  and  the  2nd 
C  P^N  224  P^s^^®^  ^^^  ^^  liberty.  The  conviction  of  the  1st  prisoner 
q/1867.  on  the  2nd  charge  is  supported  by  the  evidence  and  must 
be  affirmed.  But  the  sentence  on  that  charge  is  very 
excessive.  Rigorous  imprisonment  for  the  term  of  2  years 
we  think  a  sufficiently  severe  punishment,  and  the  sentence 
must  be  accordingly  reduced. 


SI|)peUate  9urije(lit(tion  (a) 

Criminal  Petition  No.  12  o/  1868. 
SuNDARA  Dass  Tevan Petitioner. 

In  a  charge  under  Section  498  of  the  Penal  Code,  the  words  of 
the  Section  "  conceals  or  detains*'  must  be  taken  to  extend  to  the 
enticing  or  inducing  a  wife  to  withhold  or  conceal  herself  from  ber 
husband,  and  assisting  her  to  do  so.  as  well  as  to  physical  restraint  or 
prevention  of  her  will  or  action.  Depriving  the  husband  of  proper 
control  over  his  wife  for  the  purpose  of  illicit  intercourse  is  the  gist  of 
the  offence,  and  a  detention  occasioning  such  deprivation  noaj  be 
brought  about  simply  by  the  influence  of  allurements  and  blan- 
dishments. 

i^arcfis     PETITION  against  the  proceedings  of  F.  S.  Child,  the 

C.  P.  No.  12  "■•      Session  Judge  of  Tinnevelly,  dated  the  27th  October 

^/  ^^^'     J  867,  held  in  Case  No.  &6  of  1867,  on  the  file  of  the  Deputy 

Magistrate,  upon  an  appeal  filed  by  the  petitioner  against 

the  sentence  passed  in  the  said  case. 

MaynSy  for  the  petitioner. 

The  Court  delivered  the  following 

Judgment  : — We  have  considered  the  depositions  oi» 
record  in  this  case  and  are  of  opinion  that  there  is  really  na 
evidence  of  the  accused  persons  having  detained  the  wife 
of  the  complainant  for  the  purpose  of  illicit  intercourse.  The 
conviction,  therefore,  under  Section  498  of  the  Penal  Code> 
must  be  set  aside. 

We  are  not,  however,  to  be  understood  as  decidiug^ 
the  case  on  the  ground  that  physical  constraint  of  the  wife 
is  an  essential  of  the  offence.  We  are  quite  of  a  different 
opinion*  The  words  of  the  Section  '*  conceals  or  detains,** 
may  and  were,  we   think,  intended  to  be  apj^ed  to  the 

(a)  Present :  Scotland,  C.  J.  and  Ellis,  J. 
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from  her  husband,  and  assisting  her  to  do  so  as  well  as  to  .  ^  . . 
physical  restraint  or  prevention  of  her  will  or  action.  De-  '  0/1868. 
priving  the  husband  of  hia proper  control  over  his  wife,  for 
the  purpose  of  illicit  intercourse,  is  the  gist  of  the  offence, 
just  as  it  is  of  the  offence  of  taking  away  a  wife  under  the 
same  section  [See  Meg,  v.  Kuvuiraedmy^  2  M.  H.  C, 
Rep.  331),  and  a  detention  occasioning  such  deprivation 
may  be  brought  about  simply  by  the  influence  of  allure- 
ments and  blandishment. 

Here  there  is  no  reasonable^evidenoe  to  show  that  the 
woman  had  not  perfect  freedom  to  leave  the  house,  or  that 
any  allurement  or  persuasion  was  required  or  used  to  induce 
her  to  remain.  There  is,  however,  a  difficulty  in  saying  that 
the  statements  of  the  complainant  and  the  2nd  witness  ar& 
not  some  evidence  of  the  offence  of  taking  away  the  woman. 
But  it  is  very  slight  evidence,  and  in  our  opinion  wholly 
insufficient  proof  when  the  other  evidence  is  considered, 
and  thei-efore  does  not  bring  the  case  within  section  426 
of  the  Criminal  Procedure  Code,  which  provides  against  th^ 
reversal  of  a  sentence  when  "  in  the  judgment  of  the  Court 
the  accused  person  ought  on  the  evidence  to  have  been 
found  guilty  of  an  offence.'' 

The  convictions  and  sentences  must  be  quashed,  and 
the  fines  levied  returned  to  each  of  the  defendants. 

Convictions  quashed. 
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S(ji)])(nate  3fttn's(tii(ttott  (a) 

avU  Petition  No.  15  of  1868. 

Mutha'tamua.'l   guardian  \ 

of  Nallathambi  Gaun-  lp,titi,yner^ 
DAN  and  Mdthcvibappa  r        *««"•*'  »^ 

Oaundan } 

No  appeal  lies  against  an  order  passed  upon  an  application  made 
before  decree,  under  Section  7.3  of  the  Civil  Procedure  Code,  except  in 
case  of  an  appeal  from  the  decree  itself,  as  provided  for  in  Section  363. 

In  the   case  reported  in  1  M.  H.  C.  Bep.  197;  the  petition  was 

Sresented'inthe  course  of  a  Regular  appeal  then  pending  in  the 
[igh  Court. 

ulrSi^    PETITION  against  the  order  of  H.  D.  Cook,  the  CivU 
C  P.  No.  16  A      Judge  of  Coimbatore,  dated  9th  December.  1867. 

of  1868. 
" Mayne  and  Rdma  Rdu  for  the  petitioner. 

m 

Sandley  and  Brockman  for  the  counter  petitionerGk 

The  Court  delivered  the  following 

Judgment: — ^This  is  an  appeal  from  orders  made  by 
the  Civil  Court  on  applications  before  decree,  under  Sec- 
tion 73,  by  the  applicant  as  guardian  of  her  minor  grand- 
sons, to  be  admitted  as  parties  to  suits  brought  against  the 
father  of  the  minors. to  enforce  mortgages  made  by  him  of 
ancestral  property. 

The  preliminary  objection  was  taken  that  no  appeal, 
lies  to  this  Court  against  such  an  order,  and  we  are  of 
opinion  that  the  objection  is  well  founded.  The  Section 
under  which  the  application  was  made  vests  the  discretion 
in  the  Court  before  which  the  suit  is.pending  and  gives  no. 
right  of  appeal.  The  general  Section  applicable  to  appeals^ 
from  orders  made  before  decree  is  Section  363,  and  that  ex- 
pressly provides  that  no  appeal  shall  lie  from  such  order 
except  in  case  of  an  appeal  from  the  decree  itself  ;  Section. 
23  of  the  Amending  Act  XXIII  of  1861  (which  "^as  substi- 
tuted for  Section  332  of  the  Code  giving  the  right  of  appeal 

(a)  Present;  Scotland,  C.  J.  and  CoUett,.  J, 
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against  decrees)  is  another   general  Section  relating  to       1868. 
appeals,  but  that  is  in  terms  confined  to  appeals  from  de-  q  p  j^^  [^ 
crees,  and  Section  363  is  not  one  of  the  Sections  repealed      0/I868. 
in  the  first  Section  of  Act  XXIII  of  1861, 

In  the  case  to  which  we  were  referred  by  Mr.  Mayne, 
reported  in  1  M.  H.  C.  Rep.  197,  the  petition  was,  as 
we  have  ascertained  by  referring  to  the  papers  on  record, 
presented  in  the  course  of  a  regular  appeal  then  pending 
in  this  Court,  and  our  present  decision  is  therefore  not  in 
any  way  in  conflict  with  that  case. 

This  application  must  therefore  be  dismissed. 

Petition  dismissed. 


Regular  Appeal  No.  106  of  1867. 

HussAiK  Besbee Appellant 

HussAiN  Sherif,  and  another Respondents. 

Accordiiig  to  Muhammadao  Law  a  woiDRn  znav  manage  the 
teini>oral  affairs  of  a  mosque,  but  not  the  spiritual  amiirs  connected 
with  it,  the  manageknent  of  the  latter  tequiriug  peculiar  personal 
qualiiications, 

THIS  was  a  Begular  Appeal   from  the  decree  of  E.  B^       iscs. 
Poord,  the  Civil  Judge  of  Berhampore,  in  Original  Suit  ^^^^  ^^^ 
No.  10  of  1867.     The  plaintiff  in  this  suit  claimed  the  joint    \f  jgey. 
right  with  the  defendants  to  the  office   pf  priest  of   the  T" 

Shekh  Fareed  Shukkurganj  mosque  situated  at  Itchapore, 
which  she  asserted  was  enjoyed  by  her  late  husband  Syed 
Kassim,  and  to  recover  from  them  a  third  share  of  the  lands 
of  the  village  of  Telukuncha^  and  a  fourth  of  the  lands 
of  the  village  of  Mashagapuram,  which  are  attached  to  the 
aforesaid  office,  the  former  of  which  she  alleged  were  usurp- 
ed by  the  defendants  during  the  life  time,  and  the  latter 
after  the  death  of  her  late  husband.  The  defendants  denied 
that  the  plaintiff's  late  husband  had  any  right  to  the 
office  in  question,  and  pleaded  that  although  he  managed  to 
get  possession  of  the  lands  in  question  during  their  (defend- 

(a)  Present :  Bittleston  and  Ellis^  JJ. 
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186S.       ants')  minority,  he  executed  a  document  (marked  No.  1),  in 
&  A  Jfo  loe  *^®^^  favor  on  the  12th  November  J862,  by  which  the  said 
^1867.     lands  were  restored  to  their  possession.    Defendants  far- 
ther pleaded  that  pliuntiff  had  no  right  to  claim  lands  granted 
for  the  endowment  of  a  religious  office. 

The  Civil  Judge  dismissed  the  suit. 

The  plaintiff  appealed* 

Mayne  for  the  appellant,  the  plaintiff. 

Branson  for  the  respondents,  the  defendants. 

The  Court  delivered  the  following 

Judgment: — The  plaintiff  in  this  suit  seeks  to  recover 
possession  from  the  defendants  of  certain  lands  forming 
part  of  the  endowment  of  a  mosque  ;  and  she  also  prays 
that  the  defendants  may  be  prohibited  from  interfering 
with  her  turn  of  performing  the  piija  service  therein. 

Her  claim  is  based  upon  the  allegation  that  her  late 
husband,  Syed  Eassim,  was,  jointly  with  the  defendants, 
possessed  of  and  entitled  to  the  muzuwari  right,  which  is 
described  in  the  plaint  as  the  right  ''  to  make  puja"  and 
in  the  defendants'  written  statement  as  ''  the  power  of 
conducting  all  the  affairs,  such  as  reading  Kor&n,  distribut- 
ing rice  to  the  fakirs,  performing  festivals,  &c.,"  in  the 
mosque  ;  and  the  plaintiff  describes  herself  as  muzuwari  or 
p^jari  by  profession,  as,  no  doubt,  her  husband  was  and 
the  defendants  are. 

It  is  clear,  therefore,  to  us  that  the  Civil  Judge  cor- 
rectly describes  the  suit  in  his  judgment  when  he  says 
that "  the  plaintiff  in  this  suit  claims  the  joint  right  with 
the  defendants  to  the  office  of  priest"  of  this  mosque,  and 
that  it  is  only  by  virtue  of  her  alleged  right  to  hold  this 
religious  office  that  she  sets  up  any  title  to  the  lands  in 
question. 

Mr.  Mayne,  on  behalf  of  the  appellant,  admitted  that 
he  was  unable  to  find  any  authority  in  Muhammadan  Law 
for  saying  that  a  woman  was  competent  to  hold  any 
religious  office  in  connection  with  a  mosque  ;  and  it  ap^ 
pear9  to  us  that  the  authorities  are  clear  the  other  way. 


tn  the    case  of  Doe  d.  Janu  Beebee  v.  Abdoollah 
Sarbu  (Fulton  846),  it  was  held  that  a  female  might  act  j^fj^htz 
«8  Mutawalle  or   superieteadent  or  trustee  of  property  'STATNoJoh 
appropriated  to  charitable  uses,  but  then  the  distinction  is     ^^^^7-   ^ 
pointed  out  between  a  Mutawalle  «nd  the  holder  of  a 
religious  office  as  a  Guddee  nisheen.     See  p.  359  where 
Ryan  C.  J.  says^-*'  It  is  equally  clear  amd  without  dispute 
that  a  female  may  act  as  Mutawalle.    It  is  haxdly  neces* 
«ary  to  cito  autliorities  for  this  position.    The  note  in  Mr. 
McNaghten*s  Book,  p.  343,  points   out    the    distinction 
between   the  Quddee  nisheen   (or  superior  of  an  endow^ 
inent)  and  Mutawalle,  and  adds  the  office  of  trustee,  i.  e.^ 
Mutawalle,  may  be  hetd  by  a  woman  and  the  duties  may 
be  discharged  by  proxy.^ 

In  the  note  above  referred  to  Mr.  McNagbten 
explains  that  the  Guddee  nisheen  has  charge  of  the  spiri^- 
tual,  the  Mutawalle  of  the  temporal,  affairs  of  the  endow- 
ment ;  and  that  the  latter  office  may  be  held  by  a  woman» 
and  the  duties  may  be  discharged  by  proxy  ;  but  that  the 
former  requiring  peculiar  personal  qualifications  may 
not. — Cases  3  and  4  amongst  the  precedents  of  endow- 
ments, at  pp.  329  and  331 :  and  a  case  at  p.  22  of  6  S.  D.  A* 
Bengal  B«  illustrate  this  distinction.  In  Sadagopah 
Gbarlu's  Manual,  p.  31(a)  (quoting  £lb:  69)  the  same 
distinction  is  stated. 

Upon  this  ground  alone  it  seems  to  us  that  the 
plaintiff's  claim  fails,  but  considering  what  is  the  admitted 
relatianship  of  the  parties,  that  the  defendants  ai*e  the 
only  male  heirs  of  the  founder,  that  the  plaintiff's  late 
husband  had  no  title  to  the  office  except  such  as  he  derived 
through  his  1st  wife  and  her  sister  under  the  document 
marked  C.  (a  document,  as  it  seems  to  us,  of  very  ques- 
tionable validity),  we  are  by  no  means  prepared  to  say 
that  there  is  any  such  improbability  in  the  defendante' 
case,  respecting  the  execution  of  document  No.  1,  as  would 
warrant  us  in  holding  that  it  was  not  genuine  in  opposi- 
tion to  the  clear  conviction  of  the  Civil  Judge  on  the 
eubject.    The  decree  therefore  must  be  affirmed  with  costs. 

Appeal  dismissed. 

(a)  P.  4?,  Second  Edition, 

4 
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SIppellate  a^ttit£Rit(tfott  (a) 

Special  Appeal  No.  59*  of  1867. 
Yerrabalu  Vibaba'gava  B,EDm... Special  Appellant^ 

(Plaintiff,) 

Abdul  Kha'dib  Sahib  and  another..  Special  Respondents, 

(let  dk  2nd  Defendants.) 

The  plaintiff  sued  on  a  mortgage  bond  eiecuted  by  the  l^t 
defendant.  The  2nd  defeod^nt,  who  claimed  the  property  under  a 
mortgage  from  the  1  at  defendant,  was  admitted  a  defendant  <*u  his 
own  application  ;  but,  afterwards,  eioluded  from  the  suit.  Before 
this  was  done  he  had  incurred  certain  costs  which,  by  the  Munsifa 
decree,  he  was  ordered  to  bear  liim8e]f.  Upon  appeal  by  the  1st 
defendant  the  Civil  Judge  found  that  the  mortgage  bond  sued  upon 
was  not  proved,  dismissed  the  suit,  and  ordered  the  plaintiff  to  pay  all 
costs,  those  of  the  Snd  defendant  included. 

Heldf  that  under  Sec.  337  of  the  Civil  Procedure  Code  it  was 
competent  to  the  Civil  Judge  so  to  modify  the  Munsifs  decree,  as  the 
main  ground  of  the  whole  decision  viz.,  the  validity  of  the  mortgage 
bond,  affected  all  the  defendants  in  common,  and  the  appeal  of  the 
1st  defendant  and  the  decision  of  the  Appellate  Court  had  reference 
to  that  common  ground. 

1868.        rpHIS  was  a  Special  Appeal  from   the  decklon  of  J.  R. 

8.  J.  xVo.  694  -^     Cockerell,  the   Civil  Judge  of  Nellore,  in    Regular 

0/  1867.     Appeal  No.  79  of  1866,  reversing  the  decree  of  the  Court  of 

the  Distri<;t  Munsif  of  Nellore  in  Original  suit  No.  61  of  1865. 

Rama  Rdu  {or  the  special  appellant,  the  plaintiff 

Rangaiya  Ndyuda  for  the  special  respondent,  the  first 
defendants 

The  facts  are  fully  set  forth  in  the  following 

Judgment: — The  plaintiff  sued  on  a  mortgage  bond 
executed  by  the  first  defendant.  The  second  defendant, 
who  claimed  the  property  under  a  mortgage  from  the  first 
defendant,  was  admitted  as  a  defendant  on  his  own  appli- 
cation, but,  afterwards,  the  second  defendant's  claim  being 
satisfied  by  the  first  defendant,  he  witlidrew,  or  was  exclud- 
ed from  the  suit.  Before  this  was  done,  he  had  incurred 
costs  to  the  extent  of  Rupees  17-6-4,  and  by  the  Munsifs 
decree,  which  directed  the  first  defendant  to  pay  to   the 

(a)    Present:  Bittlestou  and  EUis^^JJ. 


^* 
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plaintifl     the  sum     sued  for  and  his  costs^,  the  second       ^3^3- 
defendant  was  ordered  ta  bear  his  own  costs. 


^.il.  iVo.694 

0/  It5fi7. 

Upon  appeal   by   the  fixbt  defendant  alone,  the  Civil * 

Judge  found  that  the  mortgage  bond  sued  upon  was  not 
proved,  dismissed  the  suit,  and  ordered  tlie  plaintiff  to  pay 
not  only  the  appellant's  costs,  but  abo  the  said  sum  of 
17-6-4,  to  the  second  defendant. 

Upon  the  argument  before  us,  the  only  point  made  mhs 
that  the  Civil  Judge  bad  no  jurisdiction  to  order  the  plain- 
tiff to  pay  the  costs  of  the  second  defendant,  who  had  not 
appealed.  If  he  had  jurisdiction,  the  order  which  he  made 
wus  certainly  not  such  a  violation  of  any  general  principle 
regulating  the  discretion  of  the  Courts  in  disposing  of  the 
question  of  costs  na  would  warrant  us  in  interfering  with 
it.  The  plaintiff's  suit  against  the  first  defendant. affected 
property  in  which  the  second  defendant  was  interested  as 
mortgagee,  and  when  it  was  decided  that  the  plaintiff's 
suit  was  an  unfounded  one,  it  was  reasonable  that  the 
costs,  incurred  by  the  second  defendant  in  that  suit  should 
be  paid  by  the  plaintiff,  though  before  the  suit  was  dis- 
posed of  the  second  defendant's  claim  had  been  discharged 
by  the  first  defendant,  and  he  had  oeased  to  have  a.ny 
further  interest  in  the  matter. 

Then,  was  the  Judge  precluded  from  making  that 
order  because  the  second  defendant  did  not  appeal  ?  He 
was  not,  of  course,  if  Section  337  of  the  Code  was  applicr. 
ble  to  the  case;  but  it  was  argued,  that  that  Section  did 
not  apply,  as  the  decision  of  the  Iiower  Court  did  not  pro- 
ceed on  a  gtoupd  common  to  all  the  defeindants.  No  doubt 
so  much  of  the  decision  as  ordered  the  second  defendant,  to 
bear  his  own  costs  did  not  wholly  proceed  on  any  common 
ground :  but  the  main  ground  of  the  whole  decision,  viz. 
the  validity  of  the  mortgage  bond,  affected  all  the  defend- 
ants  in  common,  and  the  appeal  of  the  first  defendant,  and 
the  decision  of  the  Appellate  Court,  had  reference  to  that 
<K>mmon  ground.  If  the  Lower  Court  had  decided,  as  the 
Appellate  Court  did,  that  the  plaintiff's  mortgage  bond  was 
»ot  proved,  the  decision  as  to  the  second  defendant's  costs 
would,  probltbly,  have  been  different.    At  all:  events,  the 


Sa  MADRAS  HIGH  COUBT  BSPOBIB. 

186B.       question  then  would  have  been  whether  the  plaintiff  or 
TTT*  second  defendant  should  bear  those  costs — not  whether  the 
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of  1867.  first  defendant  or  the  second  defendant  should  bear  them^ 
and  so  in  part^  the  decision  as  to  costa  did  proceed  on  a 
ground  common  to  the  second  and  other  defendants. 

We  haye  no  doubt  that  it  was  competent  to  the  Civil 
Judge,  under  the  circumstances,  to  modify  the  decree  ot 
the  Lower  Court  by  relieving  the  second  defendant  o^  and 
eharging  the  plaintiff  with,,  costs  which  he>  the  second 
defendant,  had  reasonably  incurred  for  the  proteetion  of 
his  own  interests,  in  a  suit  which  the  plaintiff  had  wrongs 
fully  brought*    This  appeal  must  be  dismissed  with  cosbk 

Appeal  dismieaed^ 


^jM^tWntt  3viviMction  (a) 

Special  Appeal  No.  407   of  1867. 

TiMMAFPA  HeQOADE JSpedol  Appellant. 

Mahalinoa  Heqoade Special  Respondent 

The  Patbam,  or  office  of  diguity  in  a  family  goyerned  by  the- 
AUya  SautAna  law,  is  indivisible,  and,  whether  the  family  be  divided 
or  not,  the  Pattam,  no  special  arrangemeut  having  been  made  about 
it,  desceuds  to  the  eldest  male  of  the  surviving  members  of  the  family. 

The  passage  set  out  in  a  note  to  the  case  of  Munda  Ckttti  « 
Timmaju  Hen»u  (L  M-  H.  G.  Reps,  380)  is  not  a  correct  interpretation, 
of  the  original  Gauarese  text  of  Bhutala  Fandiya's  work, 

l>868.  rpHIS  was  a  special  appeal  against  the  decree  of 
j^prilj^  i  SrinivAsa  R4u,  the  Principal  Sadr  Amln  of  Mangalore^ 
of  1867 —  ^^  Regular  Appeal  No.  575  of  1865,  reversing  the  decree  of 

the  Court  of  the   District  Munsif!  of  Udipi,  in  Original; 

Suit  No.  379  of  1863. 

Sunjiva  Rdu  for  the  special  appellant^  the  plaintiff. 

Srinivdsa  Chdrydr  for  the  special  respondent,  the^ 
1st  defendant. 

The  factfi  sufficiently  appear  in  the  following 

JUDQHEKT :— Thia  is  an  appeal  from  the  decree  of  tho^ 
principal  Sadr  Amin's  Court  of  Mangalore,  dismissing  the 
auit.    The  plaintiff  and  the  defendanta  are  members  o£ 

(«}  Freaent :  Scotland,  0.  J.  and  Ellis,  I. 
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divided  biiwclies  of  a  family  which  is  governed  by  th6       19^- 
Aliyaaani&Da  system  of  law,  and  the  object  of  the  suit  is  to  g  jf  !ivb.  407 
^tablish   the  right  of  the  plaintiff  to  be  installed  in  the     of  1^*87. 
*'  Pattam"  or  office  of  dignity  in  the  fiEunily  designated 
"  NaguT  Hegade/'  to  which  certain  advantages  and  highly 
prised  customary  honors  are  attached. 

The  family,  it  appears,  are  descendants  of  one  Virama  ^ 

through  two  of  her  daughters,  named  Subbi  and  Manappu.    A^~-::'  ^f\ 

The  1st  defendant  is  the  senior  male  descendant  of  Subbi.  /^/ 1^  ;^'^!1  /*» 

the  elder  of  the  sisters  ;  but  he  is  younger  than  the  plaintiff,  \^i  t^:  H^^'i  /<' 

who  is  a  descendant  of  Manappu  and  the  senior  of  the  whole    \^r~^-Vr^r''^'^^ 

&mily.    In  1826  the  two  branches  of  the  family  became      ^^ 

divided  in  interest^  and  have  continued  separate  from  that 

time.    No  arrangement,  however,  was  then  made  in  regard 

to  the  Pattam,  but  on  one  of  the  two  occasions  of  succession 

to  the  offioe  since  the  division,  the  successor  seems  to  have 

been  the  eldest  member  of  Subbi's  branch,  though  there 

was  alive  at  the  time  an  older  member  of  Maanppu's  branch. 

The  Principal  Sadr  Amfn,  differing  from  the  District  Munsif, 

has  decided  against  the  plaintiff  on  the  ground  that  the 

Fattam  belongs  to  the  eldest  member  of  the  senior  branch 

and  not  the  eldest  member  of    the  whole  family.    The 

question  for  our  deterioination  is,  whether  that  decision 

rests  on  an  unsound  constructioa  of  the  Aliya  Santiina  Law 

of  Inheritance^ 

The  Principal  Sadr  Amin  has  proceeded  on  the  rule 
of  succession  as  given  by  Mr.  Anderson,  a  former  Civil 
Judge  of  Mangalore,  in  an  appeal  before  him  (No.  82  of 
1843},  and  which  is  set  out  in  a  note  to  the  case  in  this 
Court  of  MuTida  Chetti  v.  Timmaju  Hensu  (1  M.  H.  C 
Bep.  380.)  If  that  is  a  correct  interpretation  of  the  original 
Canarese  text  of  ]Kiut&laPandiya's  work,  it  clearly  supports 
ibe  decree  of  the  Lower  Appellate  Court.  The  appellant 
intends  that  it  is  an  incorrect  rendering  of  the  original^ 
end  that  the  dedsion  of  the  District  Munsif  is  in  accordance 
with  its  true  import.  The  passage  of  Mr.  Anderson'e. 
Judgment  which  b  reMed  upon  was  certainly  acted  upon  by 
the  judges  who  decided  the  case  of  Munda  Chetti  v. 
Timmaju  Mensu ;  but  no  doubt  was  raised  in  the  case 
l^bout  its  accuracy,  and  the  point  determined  waci.  that  ihe 
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Id68.        law  did  not  allow  compulsory  dirisioii.    It  cannot  therefore 

&,A  No  407  ^®  ^^^^  ^^^  ^^®  ^^^*   *^  thereia  laid  down,  has  received 
of  1867.      judicial  sanction   on   the  poiht  riused  in  this  case^  and  its 
substantial  accuracy  as  respects  non^division  is  not  ques- 
tioned. 

No  complete  English  translation  of  the  text  of  Bhut&la 
Fandiya  is,  we  believe,  extant,  and  the  vernacular  edition 
prodjoced  in  the  case  is  that  published  at  the  German  Mis- 
sioa  Press  in  Mangalore* 

Whether  this  is  a  perfectly  accurate  transcript  of  the 
original  we  have  not  been  able  by  means  oi  collation  to  as* 
certain  with  certainty.  But  it  is  generally  accepted  and  used 
as  a  book  of  reference,  and  although  the  Court  has  given 
some  time  for  inquiry  on  this  point,  no  different  text  has 
been  produced.  The  Canarese  Translator  of  the  High  Courft 
has  furnished  to  the  Court  a  carefully  prepared  translation 
of  the  particular  portions  of  the  text,  which  is  further  certi- 
*  tied  as  correct  by  one  of  the  interpreters.  The  Vakil  of  the 
respondent,  who  is  also  acquainted  with  Canarese,  is  unable 
to  dispute  its  correctness.    It  is  as  follows  : — 

**  The  children  of  the-  senior  and  junior  maternal  aunts, 
^  the  eldest  female>  the  eldest  male,  shall  stand  (entitled) 
^  only  to  Ali*  Ull,  but  the  children- of  the  elder  and  younger 
'*  (branch)  can  have  no  reason  to  enter  into  a  division. 
'' The  other  living  persons  shall  act  in  union.  In  this  if 
•*  misunderstandings  arise  between  the  elder  and  younger 
<*  sisters,  the  elder  shall  provide  the  .younger  with  a  house 
"  and  household  articles  and  have  the  management,  herself 
"  having  a  right  (or  claim)  to  Urisiri."|*  Thus  Bhutdia  Pandi- 
^  yar  made  a  rule  and  prohibited^  divisions  of  property. 
^<  Bhut&la  Pandiyar  wrote,  and  added  the  rule  that  to  the 
''  Pattapatti  (dignity)  wherever  it  exists,  the  Ali  Uli  man 
<^  (the  surviving'  heir  above  alluded  to)  shall  alone  be 
^*  entitled  and  not  the  other  santana  of&pring,  who  will  be 
**  entitled  where  the  Uli  (heir)  is  dead.'*  This  differs 
materially  from  the  version  accepted  by  'Sir.  Anderson.    So 

"^ '' AU  Uli  means  death,  survivoFBhip,  and  obtaining  property, 
(see  page  11)  Hues  7  and  8,  also  line  20,  page  13  of  fihut&IaPandi jar's 
AliyasaoUoiii  Rules).   Hence  heirship." 

t  *^  Uri  means  fire,  Siri  means  prosperitv.  By  the  use  of  this 
^  compoand  is  meant  a  participation  and  liability  in  respect  of  i^II 
^  that  is  good  and- bad." 
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interpreted^  tbe  rule  does  not,  we  think,  make  any  distinc-      1868. 
tion   in   favor  of  the  senior  sister's  branch,  btit  treats  the '     .  ^ — tts 
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descendants  of  both  sisters  as  one  united  family  and  the  ^1868. 
right  to  the  Tejamanship  and  to  hold  the  Pattapattl  or  office 
of  dignity  as  belonging  to  tbe  eldest  member.  This  strikes 
us  as  more  consistent  with  the  prohibition  against  the 
division  of  the  family  which  it  is  the  main  purpose  of  the 
rule  to  declare,  and  which,  in  regard  to  compulsory  division, 
this  Court  has  decided  to  be  the  inflexible  law  of  the  Aliya* 
sant&na  system  of  inheritance.  The  distinction  between, 
one  branch  and  the  other  as  respects  an  individual  right 
attached  to  seniority  in  years,  seems  hardly  reconcilable 
with  the  continuing  status  of  non-division,  and  the  equal 
commumty  of  interest  of  the  branches.  Probably  if  no 
division-had  been  come  to  in  this  case  beside  the  law,  the 
right  of  the  plaintiff  would  not  have  been  questioned/  Cer- 
tainly the  division  seems  the  one  circumstance  which  gives 
an  appearance  of  support  to  the  claim  of  permanent  right  on 
{3ie  part  of  the  descendants  of  the  senior  sister. 

We  are  of  opinion,  however,  that  tbe  division  does  not 
really  affect  the  question.  The  Pattam  is  indivisible  and, 
no  arrangement  having  been  made  relating  to  it,  the  right 
oT  succession  remains,  we  think,  just  as  if  there  had  been  no 
division  of  &mily  property.  Something  was  said  in  argument 
about  the  evidentiary  effect  of  the  former  succession  of  a 
member  of  the  senior  branch  in  preference  to  an  elder 
member  of  the  junior  branch.  We  have  no  satisfactory 
information  as  to  the  particular  circumstances  attending 
the  single  occurrence  and  by  itself  it  can  be  given  no  effect. 

Considering  the  import  of  the  original  text  to  be 
accurately  given  in  the  translation  furnished  by  the  officer 
of  the  Court,  we  are  of  opinion  that,  according  to  the  tru^ 
construction  of  the  rule  of  law,  the  eldest  male  of  tha 
Wi^iving  descendants  of  Yirama  is  entitled  to  the  pattam 
of  the  family  with  its  customary  benefit  and  dignities. 

The  decree  of  the  Lower  Appellate  Court  must  there- 
fore be  reversed  and  the  appellant  declared  to  be  the 
rightful  successor.  The  respondent  (the  1st  defendant) 
must  pay  the  appellant's  costs    in  this    and  both  the 

Lower  Courts. 

Appeal  allowed. 
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Slp^rllate  3miMction  (a) 

MieceUaneoua  Speoial  Appeal  No,  8  of  1868. 

ViRASAMT  Muda'li ^ Special  AppdlanL 

Manommakt  Amma'l Special  RespondenU 

Miscellaneous  Special  Appeal  No.  70  of  1868. 

Vekkata  Balakrishna  CH£TTiand  aiiother...Sp2.  AppeU$^ 
Siv  Ji  Vijiaragukadha  VaLa  ji  SLrishna  GoPAL£B..iSfp2.  Respi. 

A  Special  Appeal  lies  to  the  High  Court  from  orders  passed  by 
Lower  Appellate  Courts  od  application  for  execution  of  decrees. 

The  day  on  which  an  application  for  execution  is  made  is  not  to 
be  reckoned  in  computing  the  three  years  alluded  to  in  Section  19^ 
Act  XiV  of  1859. 

An  order  dismissing  an  appeal  for  default  under  Section  346  of 
the  Civil  i'rocedure  Code  is  not  a  how  decree  from  the  date  of  which 
the  peiiod  of  limitation  begins  to  run  anew. 

The  appearance  of  the  person  in  whose  favour  a  judgment  is  given^ 
as  respondent*  on  an  Hppeal,  is  not  an  act  done  for  the  purpose  of 
keepiug  the  judgment  in  force  within  the  meaning  of  Section  19,  Act 
XIV  of  1669. 

I8j58.      rriHESE  were  Special  Appeals  from  orders  passed  by  the 
J/  P^\'     8  Civil  Courts  of  Chingleput  and  Tranquebar  (as  Appellate 

and  70  of   Courts),  on  applications  for  the  executioa  oi  decrees. 

1867. 

Mayne  for  Petitioner  in  Oivil  Petition  8  of  1868. 


* 


Rangiah  Nayudu  for  Counter  Petitions  in  do* 
Miller  for  Petitioner  in  Civil  Petition  70  of  18G8^ 
In  these  petitions  the  Court  delivered  the  following 

JuBQMBNT  : — The  first  question  in  both  these  cases  is 
whether  a  special  appeal  lies  to  this  Court  from  an  order 

passed  by  a  Civil  Judge  on  appeal  from  an  order  of  a 
Lower  Court  made  on  application  for  execution  of  a  decree. 

No  such  appeal  has  been  allowed  in  this  Court,  at  all 
events  since  the  date  of  the  proceedings  passed  by  the  late 
Sadr  Court  on  the  I2th  April  1860,  which  have  been  pub* 
lished  in  the  Eules  of  Practice  of  this  Court ;  but  doubts 
having  been  entertained  by  several  of  the  Judges  as  to  the 

(a)  Present :  ScoUand|  C.  J.  and  Bittleston  and  Collett^  JJ. 
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tsorrectness  of  the  practice  which  has  thus  been  established.       I86a 

Aoril  8 

and  the  High  Court  of  Calcutta  having  held  that  such  an  jy  p  ifo'  \s 
appeal  does  lie,  it  was  thought  desirable  that  the  question   and  70  qf 

should  be  re-eonsidered  ;  and  it  having  been  fully  argued -^ 

before  us  we  are  prepared  now  to  state  the  ^conehision  at 
which  we  have  arrived.  That  conclusion  is  that  we  concur 
with  the  High  Court  at  Calcutta  in  thinking  that  a  special 
appeal  does  lie  in  these  cases. 

l%e  question  depends  upon  the  proper  construction  of 
Section  3^72  of  the  Civil  Procedure  Code,  for  that  is  the 
only  Section  which  gives  a  special  appeal ;  and  of  course 
without  an  enactment  of  the  legislature  it  cannot  exist 

That  section  gives  «  special  appeal  firom  all  **  decisions 
passed  in  regular  appeal  by  the  Courts  subordinate  to  the 
Sadr  Court."  The  words  themselves  are  laige  enough 
according  to  their  ordinary  meaning  to  include  the  case  in 
question  ;  for  a  Civil  Judge's  order  made  on  appeal  from  an 
order  of  a  Lower  Court  relating  to  the  execution  of  a 
decree  embodies  his  *'  decision'*  on  the  matter,  aiid  the 
appeal  is ''  regular*'  if  it  be  brought  and  prosecuted  accord- 
ing to  the  rules  by  law  established. 

But  the  question  really  is  whether  the  words  "  deci- 
sions passed  in  regular  appeal"  have  acquired  in  the  course 
of  Indian  Legislation  on  the  subject  a  more  limited  meaning, 
and  whether  they  must  be  understood  in  the  Civil  Pro- 
cedure Code  as  applicable  only  to  decrees  passed  by  an  Ap-  ' 
pellate  Court  upon  appeal  from  a  decree  of  a  Court  of  First 
Instance  in  an  original  suit. 

In  the  earlier  Madras  Regulations  relating  to  appeals 
(4  of  1802,  Section  12,  and  5  of  1802,  Section  10),  we  do 
not  find  any  provision  for  special  appeals ;  which  appear 
to  be  first  mentioned  in  Regulation  YII  of  1809,  Sections 
26  and  29.  But  there  are  clauses  relating  to  summary 
appeals  which  are  also  repeated  in  later  enactments. 

At  all  events  as  early  as  1816,  in  Regulation  XV  of 
that  year,  we  meet  with  very  nearly  the  same  terms  as 
are  used  in  the  Civil  Procedure  Code ;  in  Section  3,  the 

cas^  in  which  a  special  appeal  will  lie  are  specified  ;  and 

5 
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^^^^*       hi  Section  4   the  language  is  that  a  party    dissatisfied 

J/  /*.  lYos.  8  ^^^^  "  a  Judgment  on  a  regular  appeal*'   and  "  desirous 

^"^mjIq  ^  .of  a  second  or  special  appeal"  may  present  his  petition  ; 

"  end  then  the  enactment  goes  on  to  provide  that  if  it  be 

a  proper  ease,  '*  the  Court  will  admit  the  special  appeal 

^nd. proceed  to  investigate  the  emf 

In  Section  o  of  that  Regulation  provision  is  also  made 
Tor  a  summary  appeal  to  the  Sadr  Court  from  "  the  orders 
or  decrees  of  the  Provincial  Courts,  in  the  -case  of  their 
•refusing  to  admit  either  an  original  suit  or  an  appeal 
regularly  cognisable  by  them,"  or  in  ease  of  their  dismissing 
such  suit  or  appeal  without  investigating  the  merits. 

The  inference  which  may,  we  think,  properly  be 
drawn  from  this  Regulation  is,  that  at  that  time  the  special 
appeal  was  only  given  from  such  "  judgTnenta^  as  were 
passed  upon  appeal  from  decrees  in  original  suits  ;  but  that 
^he  term  "  rggruZo?'  appeal"  was  adopted  merely  in  contra*- 
distinction  to  the  term  special  appeal.  The  special  appeal 
is  the  appeal  on  certain  special  grounds  and  is  a  second 
appeal.  The  regular  appeal  is  an  appeal  in  which  any 
ground  of  objection  is  open  to  the  appellant ;  it  is  the  firat 
appeal  and  applies  generally  to  the  whole  decision.  It 
would  be  more  appropriately  called  a^enerid  than  a  regular 
•appeal. 

Act  III  of  1843  for  amending  the  rules  of  special  ap- 
peals has  the  very  same  words  as  the  Civil  Procedure 
Code.  It  gives  the  special  appeal  from  all  decisions  passed 
on  regular  appeals  in  the  Civil  Courts  ;  but  Uiere  is 
nothing  certainly  in  that  Act  to  indicate  any  intention  of 
ihe  Legislature  at  that  time  to  extend  the  right  of  special 
-appeal  to  any  other  case  than  that  of  decrees  in  suits. 

It  is  to  be  observed  that  throughout  this  Legislation, 
there  is  no  provision  at  all  respecting  any  appeal  from  or- 
ders made  in  the  course  of  a  suit,  or  from  orders  made  in 
execution  of  decrees,  excepting  only  the  clauses  as  to  sum- 
mary appeals  to  whicb  reference  has  been  made. 

But  in  Act  YII  of  1843,  which  abolished  the  Pro- 
vincial Courts,  in  this  Presidency,  there  is  a  Section  (14) 
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relating  to  the  execution  of  the  decrees  of  the   Zillah        1868. 
Courts  and  of  the  Sadr  Court  by  the  Subordinate  Judges  .    ^^\.   ' 
and    Principal  JSadr   Amins    upon    a  reference    fco  them,   and  70  of 
which  has  this  proviso.     "Provided  that  an  appeal  shall — ^^^' — 
lie  from  any  order  passed  by   a  Subordinate  Judge   or 
Principal  Sadr  Amin,  under  such  reference  to  the  Zilhih 
Court  in  the  first  instance^  and,  secondly,  a  special  appeal 
to  Ae  Sadr  AddlaC 

And  in  Clauses  8  and  9  of  that  Act  which  relate  to 
appeals  to  the  Zillah  Courts  and  to  the  Sadr  Court,  the 
words  used  are  in  the  former  case^  "  from  all  decrees  or 
orders  of  Subordinate  Civil  Courts,  &c.,  and  of  Sadr 
Ainfna  and  District  Munsifs  in  cases  in  which  appeals  are 
now  allowable/'  and  in  the  latter  "  appeals  regular  and 
summary  from  decisions  and.  orders  of  the  Zillah  Courts." 
It  is  clear,  therefore,. that  a  special  appeal  against  an  order 
passed  in  execution  of.  a  decree  was  a  proceeding  known 
to  the  law  before  the  passing  of  the  Code  ;  and  we  will  now 
seturn  to  a  consideration,  of  the  Code  itself,  upon  the  con« 
Btruction.  of  which  the  determination  of  the  question 
depends^  Now  the  Code  has  special  provisions  relating  to 
appeals  from  orders.  It  expressly  gives  an  appeal  from 
orders  rejecting  plaints  (Section  36) ;  from  orders  for 
arrest  before  judgment  (Section  7G)  ;  from  ordeis  for  at- 
tachment of  property  before  judgment  (Section  85) ;  from* 
ordei's  for  injunctions  (Section  9 4^) ;  and  in  other  cases  (aa 
under  Section  119)  prior  to  decree. 

Xhen  there  is  a  general  provision  (Section  365)  (which ^ 
must  of  course  be  qualified  by  excepting  the  specific  cases 
in  which  an  appeal  is  expressly  given)  in  these  terms  ;— 
*^  No  appeal  shall  lie  from. any  order  passed  iu  the  course 
of  a  suit  and  relating  thereto  prior  to  decree;  but  if  the 
decree  be  appealed  against,  any  error,  defect,  or  irregularity 
in  any  such  order  affecting  the  merits  of  the  case  or  the 
jurisdiction  of  the  Court  may  be  set  forth  as  a  ground  of, 
objection  in  the  memorand  u  m  of  appeal." 

The  effect  of  this-Section  is  that  if  an  appeal  be  brpughfc 
against  a  decree  and  one  ground  of  objection  be  a  substan- 
tial error  or  defect  in  passing  an  order  affecting  the  merits, 
tiliat  ground  of  objection  may  be  taken  before  a  second 
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1868.       Court  on  special  appeal.    Is    it  probable  then  that  the 

Jk  P«  ^os  8  ^S^^*^^^**®  intended  to   make   the   decision  of  the    first 

and  70  of  Appellate  Court  final  with    respect   to  the  orders  from 

— : • —  which  an  appeal  is  expressly  given  V    Take  the  case  of  an 

order  rejecting  a  plaint  on  the  ground  that  the  plaintiff 
has  no  cause  of  action^  or  that  his  suit  is  barred  by  the 
law  of  limitation ;  the  discision  in  such  a  case  concludes 
the  plaintiff  wholly  and  finally.  Seeing  what  the  Code 
provides  in.  other  cases,  can'  it  be  supposed  that  the  iBten- 
tion  was  to  limit  him  to  one  appeal  7 

Then,  as  to  orders  passed  after  decree^  Section  354  says^ 
^  No  appeal  shall  lie  from  any  order  passed,  after  decree 
and  relating  to  execution  except  as  is  hereinbefore  ex- 
pressly provided.'* 

One  previous  expresa^  provision  is  eontained  in  Sec- 
tion 283,  which  enacted  that  all  questions  regarding  the 
amount  of  any  mesne  profits  which  by  the  terms  of  the 
decree  may  have  been  reserved  for  adjustment  in  the  exe- 
cution of  the  decree,  or  of  any  mesne  profits  or  interest 
which  may  be  payable  in  respect  of  the  subject-matter  of  a 
suit  between,  the  date  of  the  institution  of  the  suit  and 
ihe  execution  of  the  decree,  as  well  as  questions^  relating 
to  sums  alleged  tohave  been  paid  in  discharge  or  satisfac- 
tion of  the  decree  or  the  like,  shall  be  determined  by  or- 
der of  the  Court  executing  the  decree  and  not  by  separate 
suit  and  the  order  passed  by  the  Court  shall  be  open  to 
appeal. 

This  Section  has  been  repealed  by  Act  XXIII  of  1861 
and  Section  11  of  that  Act  substituted  for  it.  No  doubt  Sec- 
tion 11  is  now  to  be  read  as  part  of  the  Code ;  but  as  re- 
gards the  questbn  under  discussion  the  new  Section 
makes  no  difference  ;  it  only  increases  the  importance  of 
the  question  by  inserting  the  words  "  and  any  other  qpes. 
tions  arising  between  the  parties  to  the  suit  in  which  the 
decree  was  passed  and  relating  to  the  execution  of  the 
decree,''  and  making  all  such  questions  determinable  in  like 
manner  and  the  determination  subject  to  the  like  appeal. 

Now  here  again  take  the  ease  of  an  order  relating  to 
mesne  profits>  reserved  for  adjustment  in  execution  of.  ih» 
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decree.     If  the  question  had  been  disposed  of  in  and  by     ^^^^^'^ 
the  decree,  and  the  award  of  refusal  of  mesne  profits  was  ^^  ^  ^vo».  8 
complained  of  as  contrary   to  law  or  usage,  cr  as  aflFected   «»^  70  of 

on  the  merits  by  some  error  of  procedure,  the  complainant 

would  clearly  be  entitled  to  a  second  or  special  appeal  as 
well  as  to  a  first,  or  general,  or  regular  appeaK  Could  the 
I^ishture  have  intended  that,  if  the  very  same  question 
was  determined  by  an  order  in  execution,  the  party  ag- 
grieved should  be  tied  down  to  the  first  appeal  ?  It  would, 
we   think,  be  strange  if  the  Legislature  had  so  said. 

There  is  only  one^  other  general  Section  (366)  applica- 
ble to  all  appeals  from  orders.  It  provides  that  when  an 
appeal  from  any  order  is  allowed,  the  period  for  preferring 
the  appeal  and  the  procedure  thereon  shall  be  in  all'  res- 
pects the  same^as  in  an  appeal  from  a  decree. 

If  the  language  of  the  subsequent  special  appeal  clause 
(972)  had  been  such  as  to  exclude  from  its  operation  any 
orders  other  than  decrees,  this  366th  Section  could  not, 
we  think,  have  been  construed  so  as  to  control  the  S7i(nd 
Section,  but  when  we  find  (as  stated  at  the  outset)  that 
the  words  used  in  the  latter  Section  are  large  enough  to 
include  special  appeals  from  orders  other  than  decrees, 
then  the  366th  Section  operates  to  make  the  procedure 
the  same ;  and  gets  rid  of  a  difficulty  arising  from  the 
language  of  Section  373,  which  req^aires  an  application  for 
admission  of  a  special  appeal  to  be  accompanied  by  copies 
of  the  judgments  and  decrees.  At  all  events  the  intro- 
duction of  those  words  in  Section  373  appears  to  us  an 
insufficient  ground  for  narrowing  the  construction  of  Sec- 
tion 372,  when  the  whole  scheme  of  the  Act  seems  to  us 
to  lead  irresistibly  to  the  inference  that  the  Legislature 
intended  to  place  all  appealable  orderaon  the  same  footing 
as  decrees  with  respect  to  the  right  of  appeal. 

There  is  nothing  in  the  amending  Act  (XXIII  of  1861) 
at  all  at  variance  with  this  view;  but  it  is  rather 
atrengthened  than  otherwise  by  Section  27  of  that  Act, 
which,  in  certain  suits,  prohibits  a  special  appeal  '*  from 
any  decision  or  order  passed  on  regular  appeal'' 
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1868.  The  35th  Section  of  Act  XXIII  of  1861  is  the  only 

ir  p.  Nos  8  ^^^®^  Section  which  has  any  bearing  on  the  question.  It 
and  70  of  authorises  the  Sadr  Court  to  call  for  the  record  of  any 
,— .. — '-^ —  case  decided  on  appeal  by  a  Subordinate  Court  "  in  which 
no  Jurther  appeal  shall  lie  to  tlxe  Sadr  Court,"  from  which 
words  it  might  be  inferred  that  there  are  cases  in  whieh  an 
appeal  would  lie  to  the  Subordinate  Court  only,  but  then 
the  Section  itself  applies  only  to  cases  in  which  the  Subor- 
dinate Court  in  hearing  the  appeal  has  exercised  a  jurisdic- 
tion not  vested  in  it  by  law.  The  object  is  to  provide  for 
cases  in  which  a  Subordinate  Court  has  assumed  an  appel- 
late jurisdiction,  which  did  not  belong  to  it,  and  in  which, 
(the  matter  not  being  appealable  at  all)  there  could  be  no 
further  appeal  to  the  Sadr  Court.  The  language  is  not  very 
happy,  and  in  the  substituted  Section  in  the  proposed,  new 
Code  which  was  sometime  ago  before  the  Legislative  Coun- 
cil, we  obseive  that  the  word  "  further"  is  omitted.  We 
were  referred  to  a  decision  of  the  late  Sadr  Court  of  Agra,. 
which  is  later  than,  and  opposed  to,  that  of  the  High  Court  of 
Calcutta,  and  shews  that  Judges  of  experience  even  after, 
reading  the  judgment  of  the  High  Court  of  Calcutta^  may 
arrive  ^at  a  different  conclusion  upon  this  question..  We 
must,  however,  form  our  own  opinion  upon  the  proper, 
construction  of  the  Code  ;  and  after  carefully  weighing  all 
the  provisions  which  seem,  to  us  to  throw  any  light  on  the 
subject,  we  are  led  to.  the  conviction  that  orders  appealable 
ujider  the  Code  are,  like  decrees,  subject  to  a  special  a3 
well  as  a  general  appeal 

It  remains  therefidre  for  us  to  dispose  of  these  special, 
appeals  on  the  grounds  applicable  to  each. 

In  Special  Appeal  8  of  1868,  the  application  for  eze- 
eution  was  rejected  both  by  the  District  Munsif  and  the 
Civil  Judge  on  the  ground  that  it  was  barred  by  the  Islw 
of  limitation. 

The  application  for  execution  was  made  on  the  1st 
December  1866  ;  and  if  (as  is  stated  in  the  present  memo-^ 
randum  of  special  appeal)  a  decree  confirming  the  decree  of 
the  Lower  Appellate  Court  had  been  passed  by  this  Court 
oa  the  1st  December  1863,  we  should  have  considei^d  that 
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the  application  for  execution  was  made  in  time.    Assuming       1868. 
the  case  to  be  governed  by  Section  20,  and  not  by  Section       ^^^ 
19  of  the  Limitation  Act,  the  Court  is   prohibited  from    and  70  of 

inning  execution  "  unless  some  proceedings  shall  have  been  '- 

"  taken  to  enforce  such  judgment,  decree,  or  order,  or  to 
"  keep  the  same  in  force,  within  3  years  next  preceding  the 
"  application  for  such  execution^** 

This  language  is  of  course  inaccurate,  as  applied  to  the 
<;ase  (^an  application  for  execution  within  the  first  period 
of  3  years  from  the  passing  of  the  decree,  because  the  obvious 
meaning  is  that  the  date  of  the  decree  itself  is  to  be  the  first 
starting  point,  from  which  the  period  of  3  years  is  to  be 
reckoned.  In  that  case,  therefore,  the  decree  must  have 
been  passed  within  3  years  next  preceding  the  application 
and  the  effect  of  the  words  "next  preceding  the  application 
is,  in  our  opinion,  to  exclude  the  day  on  which  the  appli- 
cation is  made  Applying  that  rule  to  the  present  case 
thelst  December  1866,the  dayof  the  application  is  excluded 
and  3  years  next  preceding  must  therefore  include  the 
Ist  December  1863,  on  which  day  the  decree  was  said  to 
have  been  passed. 

It  appears  however  that,  in  fact,  there  was  no  decree 
of  affirmance  passed  by  this  Coui*t  on  1st  December  1863. 
Bat  there  was  an  order  dismissing  the  appeal  for  want  of 
prosecution  and  giving  costs  to  the  respondent  who  appear- 
ed by  vakil  to  oppose  the  special  appeal. 

Now  an  order  dismissing  an  appeal  for  default  under 
Section  346  of  the  Civil  Procedure  Code,  is  not,  as  it  appears 
to  us,  a  new  decree,  from  the  date  of  which  the  period  of 
limitation  would  begin  to  run  anew,  and  in  this  opinion 
we  are  confirmed  by  the  decision  of  a  full  bench  in  the 
High  Court  of  Calcutta  in  case  583  of  1866  decided  on 
3l8t  May  1867  (7  Cal.  W.  R.  521,  Civil  Rulings.) 

In  this  case,  therefore,  the  decree  to  be  enforced  was 
that  of  the  Civil  J  udge  reversing  the  original  decree,  and 
as  that  decree  was  passed  on  the  22nd  September  1862, 
the  application  for  execution,  made  1st  December  1866, 
would  be  clearly  out  of  time,  unless  the  appearance  of  tho 
special  respondent  by  vakil  on  1st  December  1863,  was  a 
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1868.       proceediDg  to  enforce  or  keep  ia  force  the  decree  of  the 

M. P.  No's.  8  -"-^^^r  Appellate  Ooart.     In  the  case  already  referred  to, 

and  70  of    the  High  Court  of  Calcutta  has  held  that  it  is  so  saying 

'■ —  "if,  upon  the  application  for  review  or  th«  petition  of  appeal, 

**  the  person  in  whose  fietvour  the  original  judgment  was 
"given^  appears  in  person  t)r  by  vakil  (whether  voluntarily 
"  or  upon  service  of  notice)  to  oppose  the  application^  files 
''a  vakalatnima,  or  does  anything  for  the  purpose  of  pre- 
*•  Venting  the  Appellate  Court  or  the  Court  of  Review  from 
"  setting  the  judgment  aside,  we  think  that  within  the 
"fair  interpretation  of  the  words,  such  act,  being  an  act  of 
"  the  person  in  whose  favor  the  judgment  has  been  given 
"  for  the  purpose  of  preventing  it  from  being  set  aside,  is  an 
"act  done  for  the  purpose   of  keeping  the  judgment  in 
"  force.''    We  are  unable  to  concur  in  this  view.  The  Section 
requires  that  some  proceeding  shall  have  been  taken  within 
3  years  to  enforce  the  decree  or  to  keep  the  same  in  force, 
and  bearing  in  mind  that  an  appeal  does  not  of  itself  operate 
as  a  stay  of  execution,  and  that,  pending  an  appeal,  the 
decree-holder  is  at  liberty  to  take  any  proceedings  which 
the  law  allows,  for  enforcing  or  keeping  in  force  his  decree, 
we  think  that  his  merely  resisting  an  application  to  set 
aside  the  decree  cannot  be  regarded  as  such  a  proceeding 
It  seems  to  us  that  the  proceeding  intended  by  the  Section 
is  a  proceeding  in  which  the  decree-holder  is  the  actor,  and 
a  proceeding  taken  bond  fide  for  the  purpose  of  obtaining 
execution  or  of  preventing  the  eflect  of  lapse  of  time.     In 
the  present  case,  so  much  of  the  application  to  the  Lower 
Courts  as  related  to  the  execution  of  the  decree  passed  in 
Regular  Appeal  in  September  1862,  was  properly  rejected 
as  barred  by  the  law  of  limitation ;  but,  as  regards  the  order 
of  this  Court  for  payment  of  the  respondent's  costs,  the 
application  for  execution  was  within  the  3  years ;  and  to 
that  extent,  the  decisions  of  the  Lower  Courts  must  be 
reversed  ;  each  party  should  bear  his  own  costs  of  this 
appeal.    In  Special  Appeal  70  of  1868,  the  facts  were  that 
the  plaintiff,  a  Zemindar,  brought  the  suit  for  possession  of 
a  village,  and  under  the  decrees  of  the  Lower  Courts  obtain- 
ed possession,  pending  an  appeal  by  the  6th  defendant  to 
this  Court.    In  this  Court,  the  decree  of  the  Lower  Courts 
was  reversed,  and  upon  appeal  to  the  Privy  Council  the 
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decree  of  this  Court  was  affirmed.     In  the  decree  of  the        1^68. 
Privy  Omncil,  no  direction  was  given  as  to  mesne  profits :  jj/;  />.  ^\os'  ^ 
but  the  6th  defendant, having  been  put  in  possession  of  the  ci&TOoM^* 
Tillage,  applied  to  the  Principal  Sadr  Amin  for  an  award 
of    mesne  profits    amounting  to  92,000  Rupees   for  the 
nine  years  from  1856  to  1864,  during  which  the  plaintiff 
had  been  in  possession,  under  the  reversed  decrees.    The 
Principal  Sadr  Amin  upon  this  application  awarded  to  the 
6th  defendant  60,000  and  odd  Rupees,  and  from  this  de- 
cision the  plaintifi* appealed  to  the  Civil  Judge,  who  reduced 
tiie  amount  to  about  Rupees  2,000* 

The  6th  defendant  now  appeals  specially  on  the  ground 
of  absence  of  jurisdiction  in  both  the  Lower  Courts. 

The  objection  to  the  jurisdiction  is  now  made  by  the 
very  same  person,  whose  application  set  the  Original  Court 
in  motion,  and  who  did  not  object  to  the  jurisdiction  of  the 
Lower  Appellate  Court;  but  it  is,  we  think,  unnecessary 
to  say  in  this  case  whether  under  those  circumstances  the 
objection  is  or  is  not  open  to  the  special  appellant ;  because 
upon  a  consideration  of  Section  283  of  the  Civil  Procedure 
Code  and  Section  11  of  the  amending  Act,  which  has  been 
substituted  for  it,  we  are  of  opinion  that  the  Lower  Courts 
had  jurisdiction.  The  words  of  both  Sections  are  large 
enough  to  include  this  case ;  they  are,  so  far  as  they  apply 
to  this  case,  "  that  all  questions  regarding  the  amount  of 
any  mesne  profits  or  interest  which  may  be  payable  in 
respect  of  the  subject-matter  of  a  suit,  between  the  date  of 
the  institution  of  the  suit  and  execution  of  the  decree,  shall 
be  determined  by  order  of  the  Court  executing  the  decree 
and  not  by  separate  suit."  This  Section,  therefore,  is  not 
limited  in  terms  to  mesne  profits  payable  to  the  plaintiff: 
and  where,  as  in  this  case,  a  defendant  is  turned  out  of 
possession  in  the  course  of  a  suit,  by  virtue  of  the  decree  of 
a  Lower  Court,  and  is  kept  out  of  possession  until  that 
decree  has  been  reversed  by  the  Appellate  Court,  it  seems  to 
us  that  justice  requires  that  the  Court  executing  the  decree 
of  the  Appellate  Court,  which  is  the  operative  decree  in  the 
suit,  should  not  only  restore  to  the  defendant  his  former 
possession,  but  give  him  the  mesne  profits  for  the  period 

a 
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1868.  during  which  he  has  been  wrongfully  kept  oui  of  posses- 
Ja,  F,  No9.  8"  ®^^^  >  otherwise  the  reversed  decree  has  an  operation  which 
<fe  70  of  1 867.  according  to  the  decree  of  the  Appellate  Court  it  ought  not 
to  have  ;  and  a  successful  defendant  is  hy  means  of  the 
suit  deprived  of  the  possession  of  his  property  for  a  time 
and  left  to  obtain  redress  in  another  suit,  in  which  he  must 
appear  as  plaintiff  instead  of  defendant.  In  truth  the 
decree  of  the  Appellate  Court,  even  though  no  express 
mention  of  mesne  profits  be  made  in  it,  cannot  be  said  to 
be  effectually  executed  unless  the  defendant  be  restored 
as  nearly  as  possible  to  the  position  in  which  he  stood  when 
the  suit  was  instituted.  Section  362  of  the  Code  requires 
that  application  for  execution  of  the  decree  of  an  Appellate 
Oourt  shall  be  made  to  the  Court  which  passed  the  first 
decree  in  the  suit,  and  shall  be  executed  by  that  Court  in 
the  manner  and  according  to  the  rules  thereinbefore  con- 
tained for  the  execution  of  original  decrees  ;  and  it  is  clear 
therefore  that  Section  283  of  the  Code  formerly,  and  now 
Section  11  of  the  amending  Act,  is  as  applicable  to  the 
execution  of  the  decree  of  the  Appellate  Court  as  of  the 
original  decree. 

The  decree  of  the  Appellate  Court  may  be  in  its  terms 
simply  a  reversal  of  the  original  decree  ;  but  if,  under  the 
original  decree,  one  of  the  parties  has  been  turned  out  of 
possession  and  the  other  put  into  possession,  then  the  exe- 
cution of  the  decree  of  the  Appellate  Court  certainl}^  requires 
the  restoration  of  the  possession,  and,  as  connected  with  that 
restoration,  a  return  of  the  profits  received  during  the  time 
the  wrongful  possession  lasted. 

We  find  nothing  in  the  Code  at  variance  with  this 
view,  and  the  consequence  is,  that  the  decision  of  the  Civil 
Judge  must  be  afiirmed  with  costs  ;  for  on  special  appeal 
we  cannot,  of  course,  enter  upon  a  consideration  of  the  evi- 
dence as  to  the  amount  of  mesne  profits. 
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SljpprllaU  3iuii£Stiirttoii  ('') 

Referred  Case  No,  9   0/  1868. 

Siva  Ra'ma  Pillai Plaintij^. 

TcRNSULL • Defendant 

CTlaase  2,  Seo.  I  of  Act  XIV  of  1659  applies  onlj  to  suits  for 
wages  brought  by  a  servant  against  the  person  liable  as  the  master 
ID  whose  service  he  had  been  employed,  aud  the  section  does  not 
apply  to  a  suit  brought  by  one  Qovernment  servant  against  anotlier 
for  the  recovery  of  a  sum  of  public  money  received  by  the  defendant 
as  a  disbursement  on  account  of  tho  wages  of  the  plaintiff,  to  whom 
the  defendant  was  legally  bound  to  pay  it  over. 

CASE  referred  for  the  opinion  of  the  High  Court  by  J.  R.       1868. 
Daniel,    the  Judg^    of  the  Court  of  Small  Causes  ^^!^^^^\ 
at  Madura.  0/  1868. 

No  Couasel  were  instructed. 

ITie  Court  delivered  the  following 

JaDOMENT: — From  the  case  aa  amended  we  under- 
stand the  facts  to  be  that  the  plaintiff  held  his  post  sub- 
ordinate to  the  defendant,  not  under  an  independent 
contract  of  swvice  with  the  defendant  individually  as 
principal,  but  by  the  official  appointment  of  the  defendant 
or  another  superior  officer  of  the  Forest  Department  on 
behalf  of  the  Government.  That  tho  plaintiffs  duties  were 
those  of  a  Head  Watchman  or  Peon  :  and  that  the  suit 
was  for  an  amount  of  public  money  actually  received  by 
ihe  defendant  as  a  disbursement  on  acount  of  the  plaintiff's 
wages. 

On  those  facte  we  are  of  opinion  that  Clause  2,  Section 
I  of  the  Limitation  Act  is  not  applicable  to  the  suit ;  not 
however  oa  the  ground  that  the  plaintiff  was  not  of  either 
of  the  classes  designated  in  the  Clause,  for  the  designatioa. 
"  servants"  relates  to  persons  whose  personal  services  are 
employed  in  capacities  similar  to  those  of  unskilled 
laborers,  which  we  think  was  clearly  the  position  of  the- 
plaintiff,  and  the  Act  makes  no  distinction  between  "  ser-r 
vants,  artizans  and  laborers"  employed  in  the  public  service 
aikd  those  in  any  other  employment. 

Our  opinion  tests  on  the  groimd  that  the  provision  in 
the  Clause  was  intended: to  apply  only  to  suits  for  wages 

(«i    Fr/esent  :.SGotlAnd,C,  J.  and  Ellis,  J^  ..  ^ 
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1868.  brought  by  a  servant  against  the  person  liable  as  the 
p  ^P  .,  *  master  in  whose  service  he  had  been  employed,  and  the 
of  1868.  present  is  not  such  a  suit.  The  plaintiflTs  cause  of  action 
is  the  withholding  of  the  money  which  the  defendant  had 
received  from  the  plaintifTia  employers,  the  Government,  for 
the  purpose  of  discharging  the  wages  due,  and  which  ho 
was  thereupon  legally  and  justly  bound  to  pay  over  to  the 
plaintiff.  The  suit,  therefore,  is  to  enfoix^e.  the  implied 
undertaking  to  pay  over  the  money  to  the  plaintiff  which 
arose  on  the  receipt  of  the  money  by  the  defendant.  On 
this  ground  we  give  our  opinion  that  the  suit  is  not  bar- 
red by  Clause  2,  Section  1  of  Act  X17  of  1859. 


laipprllate  3mi^iction  (a) 

Regular  Appeal  iVo.  75  of  1867. 

GuLAM  HussAix  Saib  Saiyad Appellant. 

Aji  Ajam  Tadallah  Saib  Eubaishi Respondeni. 

Regular  Appeal  Ko.  25-  of  1868. 
Aji  Ajah  Tadallah  Saib  KuBAisHir....  Appellant. 
OuLAH  HussAiN  Satb  Saiyaj> Respondent 

Certain  lands,  choultries,  and  movable  property  had  been,  by 
instrumeut  iu  writing,  given  to  the  brother  of  the  donor  and  his 
heirs  for  the  purpose,  in  perpetuity,  of  keeping  in  repair  the  choul- 
tries and  affonliiig  strangers  the  charities  of  shelter  and,  if  cir- 
cumstances permitted,  food  also,  as  well  as  for  supplying  the 
wants  of  the  donees — with  clauses  restraining  alienation  by  them. 

Held,  that  the  instrument  effected  a  transfer  of  the  property  to 
the  donees  subjoct  to  the  trust  of  applying  the  profits  of  the  lands 
&c.,  iu  perpetuity  to  certain  charitable  purposes  and  was  not  revocable 
whether  the  trausaotion  be  viewed  as  a  pure  trust  or  as  a  gift. 

The  power  of  revoking  gifts  is  givon  under  the  Muhammadan 
law  only  in  the  case  of  private  gifts  for  the  donee's  own  use,  no 
relationship  existing  between  the  donor  and  donee. 

The  rule  of  Muhammadan  law  that  a  Mnttawalee,  cr  Superin- 
tendent of  an  endowment  is  removable  for  mismanageroeHt  does 
not  apply  to  the  case  of  a  trustee  who  has  a  hereditary  proprietary 
right  Tested  in  him^ 

It  is  essential  for  the  exercise  by  the  donor  of  the  power  of 
removing  a  Superiutendeut  that  such  p^wer  be  Bpecialiy  reserved  at 
thd  time  of  the  endowment. 

J^^^t  'P^^^^  ^®™  Regular  Appeals  from  the  decree  of  A.  W. 
JJ,  J.i\'o,  7.i  J-  Phillips,  the  Civil  Judge  of  Chingleput,  in  Original 
^-^^^t^-'  ''^  Suit  No.  4  of  1863. 

Jro,  23    of 

— ^^^^'   ^  (a)  Present :  Scotland,  C  J.  and  Eaiis,  J, 
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Miller  and  Rartgaiya  Hayudu  for  the  appelfant,  the       18^)8. 
second  defendant,  in  No.  75.  »  ^^\f   ^it- 

Hundley  for  the  respondent,  the  plaintiff,  in  No.  75.      and  Ao,  ?5 

0/1868. 

Prichard  for  the  appellant,  the  plaintiff,  in  No.  25. 

ttUter  and  Rangaiya  Nayudu  for  the  respondent,  the 
second  defendant,  in  No.  25, 

The  facts  are  fully  set  forth  in  the  following 

Jqdomemt: — These  are  cross  appeals  in  a  suit  to 
recover  certain  property  which  the  plaintiff  claims  title  to 
under  a  wakufnama  or  pious  gift  for  charitable  purposes 
made  to  him  on  the  14th  of  June  1843^  by  Moulavi 
Mahomed  Malik  Assalmi  Saib.  There  is  no  dispute  as  to  the 
right  of  Assalmi  Saib  to  dispose  of  the  property  or  the 
genuineness  of  the  written  instrument.  But  the  defend- 
ants rely  in  answer  on  a  subsequent  wakufnama.  or  pious 
gift  executed  by  Assalmi  Saib  in  their  fiivoron  the  5th  of 
March  1854,  under  which  they  entered  into  possession. 
This  instrument,  they  allege,  revoked  the  gift  to  the  plain- 
tiff and  determined  his  right  to  the  property^and  was  made 
in  conseq^uence  of  plaintiff's  mismanagement  and  neglect 
of  the  conditions  in  the  instrument  under  whioh  he  obtained 
possession.  The  Civil  Court  has  found  thi^  second  instru- 
ment to  be  genuine ;  and  that  the  plaintitt  committed 
malversation  by  cutting  down  and  selling  some  fruit-bearing 
trees  growing  on  the  land,  and  on  the  authority  of  the 
opinion  of  the  Muhammadan  law  officer  to  the  effect  that 
Assalmi  Saib  could  legally  deprive  the  plaintiff  of  the 
right  to  superintend  the  property  for  malversation,  but 
not  of  the  benefits  derivable  from  the  land,  has  decreed 
the  dismissal  of  the  plaintiff  from  the  superintendentship 
of  the  property,  but  that  he  continues  entitled  to.  the 
produce  thereof  after  deductions  of  the  cost  of  necessary 
repairs  and  of  improvements  and  the  salary  of  a  superin- 
tendent at  the  rate  of  5  per  cent  on  the  annual  produce. 

Tram  this  decree  it  is  not  surprising  to  find  that  there 
Are  cross-appeals.  In  both,  however,  the  grounds  of  objec- 
tion relied  upon  raise  one  substantial  question,  whether 
the  instrument  under  which,  the  plaintiff  claims  passed  thd 
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1868.       property  to  him  for  his  own  benefit  subject  to  the  condi- 

Jt  A  1^0  ^r>  *^^^^  ^^^  trusts  therein  declared  for  pioi>s  and  charitable 

of  1867,     purposes  and  was  irrevocable,  or  whether  it  was  a  wakuf 

of  1668.     ^'  ^'*  ^^  instrument  of  endowment  constituting  the  plaintiff 

'  simply  the  superintendent  of  the  property,  liable  at  any 

time   to  removal  for   mismanagement.     The  Civil  Judge 

appears  to  have  considered  that   the  instrument  was  to- 

some  extent  of  both  characters,  for  whilst   the  decree 

deprives  the  plaintiff  of  the  management  of  the  property 

it  declares  him  entitled  to  a  beneficial  interest  in   the 

profits. 

In  regard  to  the  construction  of  the  instrument,  we 
entertain  a  clear  opinion.  It  begins  with  a  description  of 
the  property  and  its  boundaries  which  contains  the  state- 
ment that  "  there  is  a  largo  choultry  and  behind  it  there 
"  are  two  other  choultries,  and  a  house  situated  on  the 
"  road-side.  All  these  buildings  have  been  created  by  me." 
It  then  declares  that  the  lands  and  buildings  had  been 
endowed  for  "  pious  uses  in  favor  of  my  dear  brother  Hajee 
*'  Qulam  Uzmut  Oollah  Khooraishee  and  his  children  to 
"  be  continued  in  perpetuity  from  generation  to  genera^ 
**  tion,"  and  had  been  delivered  over  to  their  possession 
together  with  the  articles  endowed  for  pious  uses  which 
are  in  the  said  land  and  house,  such  as  brass  and  copper 
utensils,  &c.,  and  further,  that  the  whole  had  been  dedicat- 
ed for  pious  uses  in  their  favor,  and  '*  so  they  ought  not 
"  to  possess  themselves  of  it  as  their  own  nor  suffiar  others 
"  to  take  possession  thereof  They  are  neither  to  sell  nor 
"  give  it  as  a  gift  nor  to  lend  nor  mortgage  the  said  pro- 
"  perty."  Wherefore,  it  was  required,  that  the  persons  in 
whose  favor  the  endowment  waa  made  should  take  care 
of  the  land  and  premises,  and  out  of  the  proceeds  realized 
by  them  "  supply  their  wants  and  also  if  necessary  appro- 
"  priate  to  the  execution  of  repairs  the  same.  They 
*'  should  not  let  in  the  premises  any  one  except  good 
"  men,  and  should  any  good  and  religious  man  come  and  hal6 
"  in  it,  they  should  if  possible  serve  (feed)  him  as  their  cir- 
<'  cumstances  at  the  time  permit.  They  should  not  allow. 
*'  any  heretic  and  wicked  man  to  put  up  at  them  not 
^suffer  any  unlawful  act  to  be  done  there."  ; 
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This  plainly  imports  a   diflposition  of  the  jroprietary       1868, 
right  to  the  plain tiif  and  his  desoendants  partly  for  their  -.  ^^'*^^^'  ■ 
own  use  and  benefit  and  partly  for  the  purpose  of  keeping      n/lB67. 
in  repair  the  choultries  and   affording    the  charities  of  ^^^  {ges^^ 

shelter^  and  if  their  circumstances  permitted  it,  food  also '"^ 

but  only  to  good  and  religious  men.  It  is,  we  think,  a 
transfer  of  the  property  subject  to  the  trust  of  applying 
the  profits  of  the  land  together  with  the  use  of  the  move' 
able  articles  to  certain  charitable  purposes  in  perpetuity. 
Whether  such  a  trust  estate  and  partial  appropriation  can 
be  considered  a  wakuf  or  pious  endowment  according  to 
Muhammadan  law  is  a  point  not  free  from  doubt.  (See 
Macn.  Princ  Chap.  X,  Section  1,  and  the  cases  in  the 
Appendix  (title)  endowments  ;  Hamilton's  Hidaya,  Vol. 
2,  p.  334,)  and  at  present  it  is  not  necessary  to  decide  it  as 
in  any  view  of  the  legal  effect  of  the  disposition  to  the 
•plaintiff,  we  think  it  was  not  revocable  or  resumable. 

This  is  clearly  so  if  it  is  regarded  as  a  wakuf  or  pious 
endowment,  and  the  law  appears  to  be  the  same  in  regard 
to  a  gift  of  the  proprietary  right  when  there  is  the  rela- 
tionship between  the  donor  and  donee  which  the  instru- 
ment in  this  case  states  (Macn  :  Princ  :  Chap.  V,  Section 
13  and  Appendix  tit.  gift  pi:  20.)  But  even  supposing 
no  such  relationship  existed,  the  legal  power  of  resumption 
seems  to  us  not  to  be  applicable.  It  appears  to  be  given 
only  in  the  case  of  a  private  gift  for  the  donee's  own  bene- 
fit, and  in  the  present  case  no  distinction  caii  be  made  as 
respects  the  use  of  the  property  or  the  application  of  its 
profits.  The  charitable  trusts  are  attached  to  the  property 
generally  which  must  therefore  be  considered  at  least  quite 
as  much  devoted  to  charitable  purposes  as  given  for  the  use 
jand  benefit  of  the  plaintiff  and  his  descendants.  We  are 
consequently  of  opinion,  that  the  disposition  to  the  plaintiff 
.was  not  resumable,  and  is  unaffected  by  the  instrument 
under  which  the  defendants  claim. 

Then,  not  being    resumable,  is  there  any  ground   for 

^the  contention  that  the  plaintiff  was  removable  from  the 

possession  and  control  of  the  property  for  mismanagement  1 

There  is  no  doubt  that  by  Muhammadan  law  a  **  Muttawlli," 
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1868.       a  saperintendent  or  trustee  of  an  endowment,  is  liable  to 

fc-^^^^^j—^  dismissal,  but  the  rule  of  law,  we  think,  only  applies  to  an 

of  1867      officer  so  designated  who  holds  possession  of  the  property  of 

^^of  1868      endowments  fof  the  purposes  of  management,  the  security 

of  the  property,  and  the  due  application  of  its  proceeds,  and 

has  no  hereditary  proprietary  right  vested  in    him  (Macn  : 

Princ  :  Chap.   X,  Sections  5,  6  and   Prec  :  of  endowments 

Cases  8  and  10.    See  also  cases   in  App  :    pi.  46,  59,  60.) 

Tiie   extracts    quoted  by  Mr.  Miller  from  the  works  Doo* 

rub     Muktar  p.     6*30^  line    7    and   p.    536,  line  3  and 

Futamee  Aulumgeree,  p.  509,  line  6,  it  seems  to  us,  relate 

to  such  an  officer  only. 

■ 

The  plaintiff,  according  to  our  construction  of  the 
written  instrument,  had  an  hereditary  trust  estate  vested 
in  him,  and  was,  therefore,  we  think,  not  a  superintendent 
or  trustee  whom  the  grantor  Assalmi  Saib  could  remove. 
But  further  there  is  authority  for  saying  that  the  law 
makes  it  essential  to  the  power  of  the  grantor  to  remove 
such  an  officer  that  it  should  be  specially  reserved  at  the 
time  of  the  endowment  Macn  :  Princ  :  Chap.  X,  CI:  5.  This 
alone  would  probably  have  been  fatal  to  the  defence  on  the 
point  of  removal,  notwithstanding  the  opinion  of  Alee 
Yoosoof  to  the  contrary  as  stated  in  passage  at  p.  140  of 
the  Book  Ushbahoor  Nazaya  to  which  we  were  referred. 

With  reference  to  the  objection  that  the  suit  was 
barred  by  the  Act  of  Limitations,  we  need  only  observe 
that  the  evidence  does  not  show  adverse  possession  before 
1854,  and  the  suit  was  brought  in  1863» 

For  these  reasons  we  are  of  opinion,  that  the  plaintiff 
is  entitled  to  the  property  which  passed  to  him  under  the 
instrument  of  the  14th  June  1843  and  is  now  in  the 
possession  of  the  defendants  and  to  be  put  in  possession  of 
the  same. 

The  decree  of  the  Lower  Court  will,  therefore,  be  re- 
versed, and  in  the  appeal  by  the  plaintiff^  the  respondent 
^2nd  defendant)  must  pay  the  appellant's  costs,  as  also 
his  costs  in  the  Court  below.  In  the  cross-appeal  by  tho 
2nd  defendant  each  party  will  bear  his  own  costs. 

Decree  reversed. 
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Special  Appeal  No.  458  of  1867. 
KuFPAiTA  Chjetti •• Specvol  Appellant 

» 

A  mortgagee  is  not  entitled  to  be  paid  from  the  aale  proceeds  of 
property  attached  and  sold  in  a  suit  instituted  by  a  creditor  of  the 
mortgagor  in  preference  to  the  judgment  creditor  at  whose  instance 
the  property  was  attached. 

The  surplus,  if  any,  may  be  paid  to  the*  mortgagee,  there  being  no 
other  unsatisfied  decrees  against  the  mortgagor,  provided  the  sale  was 
not  made  with  notice  that  the  right  title  and  interest  of  the  execution 
debtor  was  -that  of  mortgagor, 

rIS    was    a    Special    Appeal    agftinst  tlie  decree  of      18^ 
C.  Latchmiah,  the  Principal  Sadr  Amin  of  Salem,  in  s.A.jVo.4bQ 
fibular  Appeal  No.  34  of  1867,  reversing  the  decree   of    ^f  ^^^^' 
the  Coart  of  the  District  Munsif  of  Salem,  in  Original  Suit 
No.  28  of  1866. 

Bama  Rdu  for  the  special  appellant,  the  plaintiff. 

SHnivdaa  Chdriydr  for  the  2nd  special  respondent^ 
the  2nd  defendant. 

The  facts  sufficiently  appear  in  the  following 

Judgment  : — The  plaintiff  in  this  suit  seeks  to  obtain 
the  discharge  of  the  mortgage  debt  due  to  him  by  the  1st 
defendant  out  of  the  proceeds  realised  on  the  sale  of  the 
mortgaged  property  after  attachment  in  execution  of  a  de- 
cree in  a  suit  by  the  2nd  defendant  against  the  1st  de- 
fendant, the  mortgagor.  The  Original  Court  decreed  in 
favor  of  the  plaintiff's  prior  right  to  be  paid  in  full.  But 
the  Principal  Sadr  Amin,  reversing  that  decree,  has  ad- 
judged that  the  claim  of  the  2nd  defendant,  the  execution 
creditor,  should  first  be  satisfied  in  full,  and  tiiat  the  sur- 
plus, if  any,  should  be  paid  to  the  plaintiff.  This  adjudi- 
cation is  based  on  the  priority  in  date  of  the  attachment 
in  the  suit  by  the  2nd  defendant,  and  the  appellant's 
(plaintiff's)  ground  of  objection  is,  that  the  process  of  at- 
tachment, if  looked  at,  would  clearly  prove  the  contrary 
to  be  the  fisict,  and  that  being  so  the  decree  of  the  Lower 
Appellate  Court  is  wrong. 

(a)  Present ;  S^tland,  C,  J.  and  Ellis,  J. 
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1868.  Tbere  is  little  doiibt  that  the  fact  would  turn  out  to 

J^y  8*«  be  80.  It  was  so  considered  by  the  Original  Court,  and  the 
V  1867.  Principal  Sadr  Ainin  has  found  differently  because  of  the 
non-production  of  any  evidence  in  support  of  the  state* 
ment  in  the  plaint.  But  farther  inquiry  on  the  point  is 
unnecessary.  It  has  been  contended  on  the  part  of  the 
respondent  (2nd  defendant)  that  though  a  prior  mortgagee, 
the  plaintiff  has  no  preferential  claim  to  the  money,  and 
we  are  of  opinion  that  the  contention  is  valid* 

All  that  has  been  sold  in  execution  of  the  2nd  defend- 
ant's decree,  because  all  that  t^ould  legally  be  sold,  is  the 
right,  title,  and  interest  of  the  1st  defendant,  the  execu- 
tion debtor,  and  his  proprietary  right  at  the  time  was  sub- 
ject to  the  plaintiff's  mortgage.  If,  then,  the  mortgage 
was  a  valid  charge  on  the  property  before  the  attachment, 
it  is  unaffected  by  the  sale  and  the  purchase  money  can- 
not be  treated  as  more  than  the  value  of  the  mortgagor's 
right  of  redemption.  We  are,  therefore,  clearly  of  opinion, 
that  the  plaintiff's  claim  is  of  no  avail  against  the  right  of 
the  2nd  defendant  to  be  paid  the  full  amount  of  his  judg- 
ment debt,  and  on  this  ground  the  decree  of  the  Lower  Ap- 
pellate Court  in  favor  of  the  2nd  defendant  must  be 
upheld. 

As  to  the  surplus,  if  any,  we  think  the  plaintiff's 
claim  may  be  upheld,  there  being  no  other  unsatisfied  de- 
crees against  the  1st  ^defendant ;  but  this  opinion  rests 
strictly  on  what  we  take  to  be  the  fact,  that  the  sale  was 
not  made  with  notice  that  the  right,  title,  and  interest  of 
the  execution  debtor  was  that  of  mortgagor,  and  the  case 
therefore  is  not  within  Section  271  of  the  Code*  of  Civil 
Procedure  which  expressly  excludes  the  title  of  a  mort- 
gagee to  share  in  the  surplus  of  the  proceeds  of  property 
sold  subject  to  his  mortgage. 

On  these  grounds,  we  affirm  the  decree  appealed  from. 
The  appellant  must  pay  the  costs  of  the  2nd  respondent 
(2nd  defendant)  in  this  and  both  the  Lower  Courts,  and 
he  aad  the  1st  respondent  will  each  bear  his  own  costs 
throughout. 

Appeal  diemieeed^ 


PALANY  CfHETTT.  51 

lajPprUaU  3nj:iMaion  (a) 

Criminal  Petition  No.  226  of  1867. 
Palany    Cbetty... Appellant   {Prisoner). 

Proof  of  coDtradiciorj  stateroenta  od  oath,  or  solemn  affirmatioo, 
without  eyidaDce  as  to  which  of  them  is  fidse,  is  sufficient  to  juatiff 
a  coavictioo,  upon  an  alternative  findingy  of  the  ofifeuce  of  giving  false 
evidence,  under  Section  78  of  the  Indian  Penal  Code  and  Sections  242, 
381  and  382  of  the  Criminal  PrOuedora  Code^ 

The  English  Law  upon  the  sabject  stated. 

THIS  was  an  appeal  against  the  sentence   of  tiie  Ccnrt    j^^y^s. 
of  Madura  in  Case  No.  86  of  the  Calendar  for  1 867.  C7./»,  A'o.  226 

0/1867. 

This  appeal  coming  on  for  re-hearing,  the  Court  de-  " 

livered  the  foUawing 

JxTDGMEMT : — This  is  an  appeal  against  a  conviction  oa 
the  charge  that  the  appellant,  being  a  witness  in  a  jet- 
dicial  proceeding  before  the  Subordinate  Magistrate  of 
Tirumongalam,  and* afterwards  before  the  Session  Court  of 
MadOsa,  knowingly  gave  two  depositions  on  solemn  affir- 
oiation  directly  opposed  to-cme  another,  and  that  he  thereby 
committed  the  offence  of  giving  fiilse  evidence  in  a 
Judicial  Proceeding  contrary  to  Section  193  of  the  Penal 
Code.  The  evidence  proves  that  the-  appellant  was  ex- 
amined as  a  witness  on  sc^entn  affirmation  in  an  inquiry  be- 
^re  the  Subordinate  Magistrate  into  the  charge  of  crimi^- 
nal  misappropriation  of  certain  jewels  against  one  Ra- 
manadha  Pillay,  and  then  made  a  material  statement  as  to. 
the  said  Ramanadha  Pillay  and  two  other  persons  having 
come  to  his  shop  on  a  particular  day  with  jewels  which 
they  sold  to  him>  and  that  he  knowingly  and  deliberately 
deposed  direcUy  the  contrary  when  examined  on  solemn 
affirmation  as  a  witness  on  the^  trial  of  the  same  charge- 
before  the  Session  Court.  One  or  other  of  the  statements  , 
must  be  intentionally  untrue,  but  which  is  left  quite  un- 
certain, and  the  question  for  determination  is,  whether  the 
contradictory  statements  without  more  are  sufficient  to 
sustain  the  conviction.  The  case  has  not  been  argued,  but 
the  arguments  of  Counsel  in  two  recent  cases  in  which  it 
became  mmecessary  to  decide  the  point  have  been  con* 

(a)  Present :  ScoUand,  C  J.  and  Collett,  J. 
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1868.  The  rule  of  the  Criminal  Law  of  England  as  laid  down 

C  P'  Ao.  225  l^foro  the  decision  in  The  King  v.  Harris  (5  Bam  &  Aid, 
of  1867.     296),  admitted  of  a  conviction  of  the  offence  of  perjury 
charged  on  ono  of  two  opposing  statements  on  oath,  being 
supported  by  proof  simply  of  the  two  statements :  but  the 
Tvie  was  rested    on  the    teehnieal  and  not  satisfactory 
principle  that  whichever  happened  to  be  charged  as  false^ 
the  defendant  was  estopped  by  his  oath  from  averring  that 
the  other  was  not  true,  applying  it  seems  the  maxim 
"^ nemo  ailegans  turpUvdinemauam eat  atbdiendus** Since, 
however,  the  case  of  The  King.  v.  Harris  (which  decided 
that  a  count   setting  out  two  opposing  statements  and 
charging  inferentially  the  falsity  of  one  or  the  other  of 
them  was  bad)  the  contrary  has  been  held  to  be  the  rule 
on  the  sound  principle  that  though  it  may  accurately  be 
predicated  of  two  statements  of  a  person  diametrically  op- 
posed to  one  another — that  one  is  &lse,  it  cannot  be  said 
decisively  which  is  the  fieJse  one  without    other    evidence. 
The  law  requiring  that  the  falsity  of  one  or  other  of  the 
statements  should  be  specifically  charged  and  found  by  the 
jury,  proof  of  the  contradictory  statements  without  more  is 
justly  considered  insufficient  to  support  a  conviction  :• — 
and  the  same  rule  we  should  at  once  have  held  applicable 
to  this  case  (Regulation  III  of  1826  having  been  repealed)- 
if  the  same  precision  had  been  required  by  the  law  of 
Criminal  Procedure  here. 

Distinct  charges  in  cases  in  which  the  circnmstancea 
admit  of  two  or  more  alleged  offences  are  clearly  requisite 
when  it  is  doubtful  which  will  be  proved.  But  the  pro- 
visions in  Sections  24f2,  381  and  382,  Clauses  6  and  11  of 
the  Code  of  Criminal  Procedure  and  Section 72  of  the 
Penal  Code  read  tog0ther  plainly  do  away  with  the  neees- 
sity  of  a  specific  finding  in  such  cases,  and  admit  of  the  al- 
ternative finding  that  either  of  two  or  more  of  the  offences 
specified  in  the  charges  has  been  committed,  whether  the 
charges  are  framed  on  the  same  Section  or  different  Sec 
tions  of  the  Penal  Code.  It  is  on  the  applicability  of  this 
mode  of  procedure  to  the  case  that  the  validity  of  the  con- 
viction depends  ;  for,  as  thb  Court  has  recently  ruled  on. 
the  revisiou  of  two  cases  of  convictions  of  the  offence  of 


PALANT  GHBTH.  Sr9, 

giving  filse  evidence,  where  there  i»  only  a  single  charge  jJ®^; « 
alleging  the&lsity  of  one  of  two  contradictory  statements,  a  c.  P.  So.  22ik 
conviction  on  proof  simply  of  the  statements  is  not  sus-  ^  ^^^^^ 
tainable*  And  if  the  procedure  is  applicable,  all  objection 
to  a  conviction  supported  by  such  proof  alone  is  removed. 
It  is  proof  of  a  satisfactory  description  and  the  alternative 
conviction  becomes  a  legal  bar  to  any  other  criminal  pro** 
ceeding  against,  the  same  person  on  either  of  the  charges 
to  which  the  conviction  relates.  And  that  justice  demands 
the  punishment  of  a  witness  who  is  proved  to  have  so  fore- 
sworn himself  no  one  can  doubt«  Such  false  evidence  ia 
often  of  a  much  graver  character  and  of  more  serious  effect 
on  the  administration  of  the  Criminal  Law  than  when  a 
single  statement  is  made,  and  it  would  be  strange  to  find 
the  provisions  of  the  very  law  which  led  to  the  repeal  of 
Regulation  III  o#  1826  defective  to  punish  so  vicious  an  in- 
stance of  perjury: 

The  contention  in  the  cases  that  were  argued  was  tha6 
the  procedure  provided  for  by  the  abovementioned  Sec** 
tione  applied  only  to  cases  in  which  two  or  more  offencea 
appear  to  have  been  committed,  but  it  was  doubtful  which 
would  be  proved,  and  that  here  there  could  not  have  ap- 
peared at  any  time  more  than  a  single  offence.  For  this 
contention  some  show  of  reason  is  affi)rded  by  the  words 
"  two  or  more  offences"  in  Section  242.  But  when  the 
whole  enactment  is  given  effect  to,  we  think  it  clear  that 
the  Section  applies  to  cases  in  which  only  one  o^nce  ap- 
pears to  have  been  committed,  and  there  is  a  doubt  within 
whieh  of  two  or  more  Sections  it  wilt  be  brought ;  or 
which  admit  of  two  or  more  alleged  offences  witiiin  the 
same  Section,  and  H  is  doubtful  which  one  will  be  proved* 
The  essentials  are — evidence  of  a  case  shewing  an  offence 
to  have  been  committed  but  admitting  of  charges  of  two 
or  more  offences  and  doubts  as  to  which  of  those  charged 
the  offence  committed  will  be  proved  to  be.  In  this  case 
the  offence  of  giving  false  evidence  appeared,  and  either 
statements  might  have  been  proved  to  be  that  offence,  but 
it  was  quite  in  doubt  which  was  false.  We  are  conse- 
quently of  opinion  that  Section  242  applies,  and  the  case 
being  one  in  which  charges  on  both  statements  were  pro^ 
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1868.      per  under  that  Section,  it  follows  clearly,  we  think,  that 
g  P,  No,  225  ^^  conviotion  in  the  alternative  is  regalar  and  valid. 

' '         Sections  381  and  382,  Qauses  5  and  11  have  distinct 

reference  to  the  offences  specified  in  the  charges,  and  the 
statements  of  particular  offences  given  in  the  forms  are 
obviously  given  only  as  examples.  For  these  reasons  our 
judgment  is  that  satisfactory  proof  of  contradictory  state- 
ments on  oath  or  solemn  affirmation  is  sufficient  to  justify 
an  alternative  finding,  and  that  the  conviction  and  sen- 
tence in  this  case  must  be  upheld.  It  is  satisfeu^tory  to 
find  that  our  view  of  the  law  is  supported  by  the  decisiona 
of  a  full  Bench  of  the  High  Court  at  Calcutta  in  The 
Queen  v.  Muaaemyi  2iameeru  reported  in  2  Rev.  Cr. 
Reports  49. 

It  is  necessary  to  observe,  with  reference  to  the  charge 
and  finding  of  the  Session  Court,  that  neither  is  strictly 
regular.  In  every  similar  case  there  should  be  a  separate* 
head  of  charge  in  respect  ci  each  statement,  and  the  find- 
ing and  sentence  should  be  in  conformity  with  the  fonn 
given  in  Sectioa  382  of  the  Criminal  I*rocedure  Code. 

Conviction  affirmed. 


Slpprllate  9tir«Bllit(ttan  (a) 

Special  Appeal  No.  312  of  1868. 
Ramakuja  Chariyar. Special  Appellant. 

The  effect  of  Sectioa  11,  Act  XIY  of  1850,  is  ta  provide  a  dis- 
tinct period  of  limitabioa  applicable  to  every  case  m  which,  but  for- 
l^gal  disability^  the  suit  would  be  barred. 

Iq,  other  words  to  add  three  years  from  the  time  the  disability 
ceases  to  the  period  of  limitation  made  applicable  by  the  Act  to  the 
particular  case. 

1808.      rpHIS  was  a  special  appeal  ogainst  the  decree  of  A.  Annu- 

i/ttty  39.     J[     gj^jjj^  Jludaliar,  the  Acting  Principal  Sadr  Amin  of 

2S?  Tanjore,  in  Begular  Appeal  No.  12  of  1868,  confirming  th^ 

decree  of  the  Court  of  the  District  Muusif  of  Tiruvady  ii^ 

(•;  Pnaent :  Scotland,  C  J.  and  Ellisi  J. 
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Original  Suit  No.  357  of  1S65.    The  suit  was  brought  for       lees. 
the  recovery  of  certftin  land  which  plaintiff  declared  had  «   ?*^ — ^ 
been  illegally  sold  by  his  mother  in  1858,  during|hifi  minority,     of  1868, 
9!he  1st  defendant  pleaded  that  the  suit  was  barred  under 
Section  11,  Act  XIV  of  1859,  plaintiff  having  <iome  of  age  in 
1860,  and  the  suit  not  having  been  brought  until  1865. 
Both  the  Lower  Courts  decided  in  favor  of  the  defendants. 
The  plaintiff  preferred  a  special  appeal. 

Sunjiva  Mdu  for  the  special  appellant  the  plaintiff, 

Sr  inivdaa  Charly&r  iox  the  1st  special  respondent^  the 
1st  defendant. 

The  Court  delivered  the  following 

JcJDOMENT: — ^The  sole  question  in  this  appeal  is 
whether  the  decision  of  the  Principal  Radr  Amin  that 
Section  11  of  the  Limitation  Act  (14  of  1859)  barred  the 
suit  is  wrong.  The  facts  are  that  the  right  of  action  for  the 
recovery  of  the  land  in  question  first  accrued  in  1858  and 
at  that  time  the  plaintiff  was  a  minor.  In  1860  became  of 
full  age,  and  in  1865  brought  the  present  suit  The  Prin- 
cipal Sadr  Amin,  aflSrming  the  decision  of  the  District  Mun- 
sif,  has  held  that  Section  11  imposes  in  every  case  of  legal 
disability  the  strict  limitation  of  3  years  from  the  time 
that  the  di.sabilitj''  ceased,  and  the  plaintiff  could  not  avail 
himself  of  the  unexpired  portion  of  the  12  years  period  of 
limitation  applicable  to  a  suit  for  the  recovery  of  land. 

We  are  of  opinion  that  this  construction  is  wrong,  but 
looking  at  the  language  and  fi-ame  of  the  Section,  we  are 
not  surprised  that  the  Principal  Sadr  Amin  shopld  have 
experienced  difficulty  in  dealing  with  the  Section  and  so 
construed  it.  He  has  erred  in  not  giving  effect  to  the 
other  Sections  of  the  Act  providing  for  the;  periods  of  limi- 
tation which  must  elapse  in  order  to  bar  the  right  to  bring 
a  suit.  Read  with  these  provisions  there  is  no  doubt  that 
the  section  was  intended  to  prevent  the  seveml  periods  of 
limitation  running  against  persons  whilst  under  legal  dis- 
ability and  to  provide  an  additional  period  of  limi- 
tation to  be  computed  from  the  time  when  disability  ceased  x 
and  the  language  of  the  enactment  admits  of  that  inten« 
tion  being  given  effect  to.  It  is  not  imperative  but  per- 
0ussive ;  '*  the  action  may  be  brought  f  apid  the  time 
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1868.  allowed  is  to  be  computecl  from  the  time  the  disability  has 
!y  A  No  312  coftsed  j'lst  as  from  the  accruing  of  the  cause  of  action  in 
of  1868.  other  cases  and  it  is  as  long  as  the  periods  of  limitation 
applicable  to  some  suits  and  longer  than  those  applicable 
to  others.  We  think  the  effect  of  the  Section  must  be 
construed  to  be  to  provide  a  distinct  period  <of  limitation 
applicable  to  every  case  in  which  but  for  legal  disability 
the  suit  would  be  barred.  In  other  words  to  add  3  years 
from  the  time  the  disability  ceases  to  the  period  of  limi- 
tation made  applicable  by  the  Act  to  the  particular  case. 
In  this  case,  therefore,  the  Section  does  not  operate  to  bar 
the  plaintiff's  right  of  action. 

The  decree  must  be  reversed,  and  the  suit  remanded 

for  hearing  and  determination  on  £he  merits.    The  costs  in 

this  and  both  the  Lower  Courts  will  abide  the  decree  in 

the  suit  and  must  be  borne  by  the  party  who  fitils  on  the 

merits. 

Appeal  allowed. 


CivU  PetUion  No.  77  of  1868. 

CoKALAMMAL,  guardian  of  Sashabri  Iy£noar,  minor 
son  of  the  late  Codialem  Sashadbi  Itenoak. 

againi/t 

BUNOASAWMY IVENGAR. 

The  first  hearing  of  a  suit  took  place  on  16th  November,  when 
fsauea  were  settled  and  the  fiual  hearing  of  the  suit  waa  fited  for  the 
22nd  January  followiug.  On  the  22udJnuuarj  the  plaintiff  changed  her 
Yakil  and  applied  by  the  new  Vukil  for  a  efummons  a  witness,  and 
on  the  23rd  tlie  new  Vakil  stating  that,  owing  to  the  absenoe  of  his 
witnesses,  he  was  not  prepared  to  go  on  with  the  casOi  the  Judge 
<lismissed  the  suit. 

He(d,  that  under  Section  148  of  the  Civil  Procedura  Coda  the 
Judge  was  justified  in  dismissing  the  suit 

Section  119  of  Act  YIII  of  1859  does  not  empower  a  Judge  to 
eet  aside  a  decree  passed  under  Section  146  of  the  same  Act. 

iS0m(/«— Section  114,  as  weU  as  Sections  110  and  111  of  the 
Code  have  reference  only  to  the  first  hearing  of  the  suit,  which  may 
be  either  on  the  da^  named  in  the  summons  or  on  a  subsequent  day 
to  which  such  hearing  may  have  been  adjourned. 

lia^i^     T^HIS  was  a  petition  against  an  order  of  R.  Davidson,  the 
C,  pf/^o.  77         ^^  Judge  of  Trichoinpoly,  on  Miscellaneous  Petition 
V  ^g<»'     No.  160  of  1868. 

(a)  Present :  BitUeston  and  EUiSi  J.  J, 
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0*Bullivan  for  the  petitioner.  1868. 

May  22. 

Miller  for  the  counter  petitioner.  C  P.  No.  ll 

^  o/ises. 

This  petitioQ  coming  oa  for  hearing,  the  Court  deli*^ 
vered  the  following 

Judgment: — This  is  an  appeal  from  an  order  of  the 
Civil  Judge  of  Trichinopoly,  i*efusing  the  application  of 
the  plaintiff  in  a  suit  to  set  aside  a  decree  dismissing  the 
suit  for  d^ault.  The  decree  appeared  to>  have  "been  passed! 
under  Sections  114  and  148  of  the  Civil  Procedure  Codo, 
and  the  application  to  set  it  aside  was  made  under  Sec«^ 
tion  119  of  the  Code* 

As  the  decree^  could  not  be  passed  under  both  the 
Sections  named,  we  must  see  under  which  of  the  two  Sec^ 
iions,  if  either,  it  caa  be  maintained* 

Now  Section  114  applies  to  the  case  of  a  plaintiff  not 
appearing  at  the  first  hearing  of  the  suit  either  in  person 
or  by  a  pleader ;  and  there  is  no  doubt  that  in  this  case 
the  plaintiff  did  appear  by  a  pleader.  No  judgment  by 
default  could  theceliore  be  passed  aguiin^t  the  plaintiff  under 
that  Section. 

But  though  the  plluntiff  appeared  by  a  vakil.,  the  vakil 
stated  that  he  was  not  prepared  to  go  on  with  the  case, 
the  Witnesses  not  being  in  attendance,  and  the  question 
therefore  is  whether  under  Section  148.  the  Judge  had  the 
power  to  dismiss  the  suiU 

The  facts  are  that  the  first  hearing  of  the  suit  took 
place  on  the  16th,  November  1867i  when  issues  were 
settled  and  the  case  adjourned  to  the  22nd  January  which 
was  the  day  fixed  for  the  further  hearing  of  the  suit  and  for 
the  production  of  evidence  by  the  parties.  On  the  17th 
January  the  plaintiff,  by  her  vakil  applied  for  8. months' 
time,  which  was  refused.  On  the  22nd  January  the  plain>- 
iiff  changed  her  vakil  and  applied  by  the  new  vakil  for  a 
fiummons  to  a  witness  and  also  for  the  examination  of  the 
ibrmer  vakiU  and  on  the  23rd  the  new  vakil  stating  that 
by  reason  of  the  absence  of  witnesses  he  was  not  prepared 
4o  go  oa  with,  the  case,  the  Judge  dismissed  the  suit. 
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1868^:  Is  then  this  a  case  to  which  Section  148  applies  ?  Mr. 

^P^No  li  O'SulUvan  argued  that  it  did  not,  because  no  time  had 
of  1868.  been  granted  to  the  plaintiff :  and  unless  the  adjournment 
from  the  first  hearing  to  the  22nd  January  was,  within 
the  meaning  of  Section  148,  a  granting  of  time  to  the  plain« 
tijST,  the  argument  is  well  founded.  But,  upon  a  close 
examination  of  the  various  Sections  of  the  Code  bearing, 
on  the  question,  we  thinly  that  the  case  did.  fall  within 
Section  148. 

Under  Section  41  the  summons  to. the  defendant  in  % 
suit  may  be  issued  either  for  a  final  disposal  or  for  a  settle- 
ment of  issues.  If  it  be  issued  for  final  disposal,  then  thQ 
form  of  summons  given  in  the  schedule  B  requires  the 
defendant  to  produce  all  his  witnesses  on  the  day  named 
therein;  and  if  either  party  fair  without  sufficient  cause 
to  produce  the  evidence  on  which  he  rriies,  then  by  Sec*- 
tion  145.  the  Courtis  authorised  at  once  to  give  judgment 
against  the  party  so  failing,  and  this  judgment  could  not 
be  set  aside  excepting  upon  appeal  in  the  ordinary  course. 

If  the  summons  be  for  settlement  of  issuesand  the  parties 
ure  at  issue  upon  some  question  of  law  or  fact,the  Court  may^ 
under  Section  145,  proceed  at  once  to  determine  the  issues^ 
if  satisfied  that  no  further  argument  or  evidence  is  required 
than  can  then  be  supplied  by  the  parties  ;  but  otherwise 
the  Court  is  bound  to  postpone  the  further  hearing  and  fix 
a  day  for  the  production  of  such  further  evidence  or  for 
such  further  argument.  Now  when  the  latter  course  is 
taken  the  parties  are  then  in  the  same  position  with  refer- 
ence  to  the  day  so  fixed  as  they  are  upon  a  summons  for 
final  disposal  with  reference  to  the  day  naaned  therein; 
that  is  to  say  they  are  bound  to  be  ready  with  their  wit- 
nesses on  that  day,  nnless  prevented  by  some  sufficient 
cause.  It  would  thenbe  very  strange  if  the  Legislature  had 
provided  that  a  failure  to  produce  the  evidence  should  in 
the  one  case  subject  the  party  to  an  adverse  judgment^ 
but  not  in  the  other  case.  Yet  such  is  the  I'esult  if  Section 
148  has  not  the  effect  (^authorising  the  Court  to  pass  am 
adveree  judgment  against  a  party  failing  to  produce  his 
proofs  upon  the  day  fixed  for  final  disposal  after  a  pre« 
T^'ous  settlement  of  issues.    In  fact  whenever  a  case  is.ad« 
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jotuned  to  a  further  day  for  the  purpose  of  enabling  parties        iS6d. 

imWi  B  '%!       99 

oa  that  day  to  produce  evidence,  time  is  granted  to  both  ^  p  ^r^  '^^ 
{>arties  whether  the  adjournment  takes  place  upon  the  of  ^^'>^ 
{special  application  of  either  of  them,  or  by  reason  of  a  pro- 
vision of  the  Code  requiring  such  adjournment ;  and  in  our 
opinion  Section  14*8  must  have  been  intended  to  apply  to 
all  cases  of  adjournments  to  a  future  day  for  Uie  purpose 
of  enabling  parties  to  produce  evidence  on  that  day.  In  all 
6uch  cases,  if  the  parties  or  either  of  them  shall  not  appear 
in  person  or  by  a  pleader.  Section  147  authorizes  the  Court 
to  proceed  in  the  manner  pointed  out  in  Sections  110,  111 
or  1 14  as  the  case  may  be ;  but  the  language  of  Section 
147  does  not  rsiat  any  question  about  the  meaning  of  the 
words  "  a  pai'ty  to  whom  time  may  have  been  granted  ;" 
for  it  speaks  only  of  adjournment  generally  ;  and  Section 
1^,  though  it  clearly  authorises  the  Court  to  grant  thne 
and  adjourn  the  hearing  of  a  suit  upon  application  by  the 
parties  or  either  of  them,  is  not  limited  to  such  applicatioi;^, 
but  gives  to  the  Court  independently  of  any  application  a 
general  power  to  adjourn  the  hearing  of  a  suit  from  time  to 
time. 

It  might  appear  at  Brst  fiSight  that  Section  147  is  un- 
necessary,  because  Section  110  itself  provides  for  the  case 
of  non-appearance  of  the  parties  on  the  day  fixed  for  defend* 
ant  to  appear  and  answer,  or  on  any  other  day  subse- 
quent thereto  to  which  the  hearing  of  the  suit  may  be  ad« 
journed  ;  but  it  appears  to  us  that  this  Section  and  Sections 
111  and  114  have  reference  only  to  the  first  hearing  of  the 
suit  which  may  be  either  on  the  day  named  in  the  summons 
or  a  subsequent  day  to  which  the  first  hearing  may  have 
been  adjourned. 

Having  then  oome  to  the  conclusion  that  the  Judge 
was  authorised  under  Section  148  to  pass  judgment  against 
the  plaintifi^  who  failed  to  produce  her  witnesses  on  the 
day  fixed  for  that  purpose,  and  that  he  did  dismiss  the 
suit  under  that  Section,  it  follows  that  the  application  to 
aet  aside  the  decree  under  Section  119  of  the  Code  was 
properly  refused ;  though  it  was  refused  by  the  Judge  upon 
the  merits  of  the  case  and  not  on  the  ground  that  Sectioiot 
119  gave  him  &o  power  to  set  it  aside. 
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1868,  We  were  anked  to  giv«  leave  now  to  file  a  regtilat 

C  P  iVo,  77  ^PP^^^  against  the  decree,  the  time  for  appealing  having 
o/ 1868.  expired.  But  we  think  that  that  must  be  the  subject  of  a 
distinct  application  in  the  usual  course,  as  to  which  we 
can  say  no  more  than  that  the  Judges  before  whom  it  may 
be  brought  will  of  course  take  into  their  consideration  all 
the  circumstances  connected  with  this  present  application^ 
and  will  have  the  same  means  of  judging  whether  they 
afford  a  sufficient  tsause  for  not  having  presented  the 
regular  appeal  in  proper  time  which  we  have. 


SlpiieHatt  9ut1je(lif(tton  (a) 

Special  Appeal  Nb.  50  of  1868. 

,  J.  B.ATAt;HARLU •  .^Special  Appellant  {Defendant) 

J.  V.  y£iiKATARAiCANiAH.£|peetaI  Respondent  {Plaintiff.) 

A  son  during  th«  life  of  his  father  hA9>  as  coparcener,  a  present 
proprietary  interest  in  the  auceetral  property  to  the  extent  of  his 
proper  share  ;  but  beyond  that  he  has  Tested  in  him  no  legal  interest 
whatever  whilst  his  father  is  aUve^ 

Except  in  respect  of  his  coparcenery  rights  a  son  Is  not  in  a 
^dififereut  position  as  to  the  corpus  of  the  ancestral  property  from  that 
of  any  other  relation  who  is  an  heir  apparent  of  the  owner  of  property. 

Though  the  Limitation  Act  may  have  been  decided  to  be  a  bar 

'to  a  suit  by  the  son  for  partition,  his  right  as  coparcener  has  not 

thereby  been  de&troyed,  and  it  may  be  that  he  is  entitled  to  relief 

against  the  improper  disposal  by  the  defendant  of  more  than  his 

proper  share  of  the  property. 

1868,^     rpHIS  was  a  special  appeal  fbom  the  decision  of  E,  B. 

^  ^^^jyf  50  -*•     ^^^>  *^®  Civil  Judge  of  Berhampore,  in  Regular 

0/1868.     Appeal  No.  16  of  1867,  confirming  the  decree  of  the  Court 

of  the  District  Munsif  of  Chicacole,  in  Original  Suit  No, 

287  of  1864. 

Sanjiva  Rdo  for  the  special  appellant,  the  defendant 

Snell  for  the  special  respondent,  the  plaintiff 

The  £acts  sufficiently  appear  in  the  following 

Judgment  :— The  plaintiff  in  this  case  is  the  only  son 
of  the  defendant,  and  the  relief  sought  by  the  suit  is  a 
declaration  of  the  plaintiff's  right,  on  the  death  of  his 
father^  to  the  whole  of  the  ancestral  property  movable  aiid 

(a)  Present ;  Scotland;  C,  J,  and  OoUett,  J, 
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immovable  now  in    bis  ifathei*s  possession,  and  that  his       1868. 
fiiiher  may  be  restrained  from  dissipating  the  property.  »    .  ^^^  '^ 
The  defence  pleaded  is»  that  the  defendant  possesses  the  ex*      0/I868. 
dusiye  right  to  the  movable  property,  that    the  plain* 
tiff's  right  to  recover  a  share  of  the  property  had  been 
decreed  on  appeal  in  a  former  suit  to  be  barred  by  lapse  of 
time,  and  that  the  produce  of  the  lands  is  not  sufficient  to 
maintain  the  defendant. 

The  Original  Court  decided  that  the  decree  in  the 
former  suit  did  not  affect  the  plaintiff's  claim  as  heir  on 
his  father's  death,  and  passed  a  decree  declaring  the  plain- 
tiff's "  reversionary"  right  to  the  whole  of  the  immovable 
portion  of  the  property  after  the  defendant's  deaths  and 
against  his  right  to  the  movable  portion  on  the  ground 
that  the  defendant  had  the  absolute  right  to  dispose  of 
isuch  portion. 

Both  the  parties  appealed  to  the  Civil  Court,  and  that 
Court  has  affirmed  the  original  decree.  The  special  appeal 
to  this  Court  is  by  the  defendant,  and  the  question  upo» 
which  the  plaintiffs  right  to  maintain  the  suit  depends  is 
substantially  whether  a  son  can,  during  his  father's  life-time, 
sue  to  obtain  the  adjudication  of  aright  as  reversionary 
heir  to  all  the  existing  immovable  family  property  and  to 
have  it  preserved  for  his  enjoyment  at  his  father's  death  ? 
If  the  plaintiff  possesses  such  an  interest,  it  is  clear  that 
the  decree  in  the  former  suit  is  not  a  conclusive  defence  in 
this  suit,  as  the  sole  question  before  determined  was  that 
the  Act  of  Limitations  had  barred  the  right  to  sue  for  a 
partition. 

A  son  during  the  life  of  his  father  has,  as  eoparcener,  a 
present  proprietary  interest  in  the  ancestral  property  to  the 
extent  of  his  proper  share  ;  but  beyond  that  he  has  vested 
in  him  no  legal  interest  whatever  whilst  his  father  is  alive. 
The  father,  to  the  extent  of  bis  own  share  as  coparcener,  is 
entitledtomake  validdispositions,andit  isnotuntilhis  death 
that  any  interest  arises  to  the  son  as  heir.  See  Viraadmi 
Grdmini  v.  Aiyasami  Qramini  (1  M.  H.  C.  Reports  471) 
and  Palominelappa  Kandan  v.  Manuaru  Naiken  and 
another  (2  M.  ii,  C,  Reports  416.)  Except  in  respect  of  his 
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1868.       coparcenery  rights,  a  son  is  not,  we  think,  in  a  different 

g  A^  No  50  P^^i^i^*^  *^  ^  *^®  corpus  of  the  ancestral  property  from 
0/1868.  that  of  any  other  relation  who  is  an  /heir  apparent  of  the 
owner  of  property.  The  Lower  Courts  appear  to  have  con« 
sidered  that  the  plaintiff  had  acquired  a  reversionary  right 
in  the  property.  But  that  right  exists  only  when  the  pos- 
session  and  enjoyment  of  property  has  passed  from  the 
owner  only  for  a  limited  particular  estate  or  interest  as  in 
the  instance  of  the  succession  of  a  widow  to  her  husband's 
property.  She  takes  only  a  life-estate,  and  the  rever- 
sionary right  to  the  property  passes  to  the  next  heirs  of 
the  husband  sul^ect  to  certkin  conditions.  But  in  no  view 
of  the  present  case  does  it  appear  that  the  plaintiff  has 
such  a  right. 

As  only  son  he  has  a  present  proprietary  interest  in 
one  undivided  moiety  of  the  property,  and  nothing  more. 
Consequently,  the  suit  for  the  establishment  of  an  existing 
teversionary  right  in  him  as  heir  to  the  whole  property  on 
the  death  of  the  defendant,  and  the  decrees  declaring  such 
right,  are  groundless.  Though  the  Act  of  Limitatiotis  has 
been  decided  to  be  a  bar  to  the  remedy  by  suit  for  a  par- 
tition, the  plaintiff's  right  as  coparcener  has  not  thereby 
been  destroyed,  and  it  may  be  that  he  is  entitled  to  relief 
against  the  improper  disposal  by  the  defendant  of  more 
than  his  right  to  an  undivided  moiCty  of  the  property. 
"But  if  so,  (and  we  give  no  opinion  on  the  point)  that  relief 
must  be  sought  in  a  suit  founded  on  the  plaintiff's  copar- 
cenery rights  and  on  proof  of  illegal  conduct  on  the  part  of 
the  defendant  which  works  an  injury  to  such  rights.  Our 
judgment  on  this  point  renders  it  immaterial  to  refer  to 
the  fact  pointed  out  in  argument  that  part  of  the  property 
is  inam  land  not  included  in  the  former  suit  for  partition. 

For  these  reasons,  we  are  of  opinion  that  the  decree 

'appealed  from  must  be  reversed,  and  the  suit  dismissed. 

The  parties  will  each  bear  his  own  costs  in  both  the  Lower 

-Courts,  but  the  respondent  must  pay  the  appellant's  costs 

of  this  appeal* 
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Special  Appeal  No.  97  of  1868. 

^"«SdT^:t^l''!:^!!^!}     SpedalAppelUmts. 

GoMAT^UM  RANGAGHARItT Specml  Respondent 

The  qne&tion  'whether  there  was  a  8a£5cient  ground  for  the 
dismisiial  of  a  pagoda  hereditary  servant  by  a  Dharmabirta  is  one  of 
degree  and  not  of  principle,  aud  must  taerefore  depend  upon  the 
luicumstauces  of  each  case. 

The  finding  of  the  Lower  Courts  upon  such  matters  must  be 
treated  by  the  High  Court  on  special  appeal  as  a  conclusive  finding 
upon  a  matter  of  fact,  unless  it  be  supported  by  no  evidence  whatever. 

THIS  ^as  a  special'  appeal  against  the  decree  of  W.  S.       18^- 
Whiteside,  tlie  Acting  Civil  Judge  of  Cbingteput,  in  ^  ^  ^^^  97- 
Begnlar  Appeal  No.  14  of  1865,  reversing  the  decree  of  the    of  1868..  _ 
CouH  of  the  District  Munsif  of  Conjeveram,  in  Original 
Suit  No.  736  of  1862. 

The  facts  in  this  ease  are  fully  set  forth  in  the  judg- 
ment of  the  Civil  Judge,  which  is  as  follows : — 

"  In  this  suit  the  plaintiff  sued  in  the  Conjeveram 
District  Munsif  s  Court  to  recover  the  9th  Tirtham  Arulap- 
padu  in  the  pagoa  of  Shridevaraja  Swami  in  little  Conje- 
veram which  bad  descended  to  him  as  a  mirasi  right  from 
his  ancestjors  and  was  confirmed  to  him  by  the  decrees  in 
Nos.  43  of  1845  and  20  of  1851  of  the  late  Principal  Sadr 
Amin's  Court,  and  91  of  1856  in  the  Conjeveram  District 
Munsif  s  Court,  and  held  by  him  up  to  the  end  of  February 
1861  when  it  was  withdrawn  from  him  by  the  defendants 
who  are  the  Dharmakartas  of  the  pagpdfk, 

The  defendants,  deqy  the  plaintiff's  claim  and  state  in 
xeplj  that  the  plaintiff  was  punished  by  the  Magistrate  for 
causing  a  disturbance  in  the  pagoda,  in  the  coui*se  of  which 
he  beat  and  outraged  the. defendants  themselves,  for  which 
misconduct  he  was  dismissed  by  them  from,  his  service  in 
the  pagoda,  and  with  it  he,  by  consequence,  lost  the  mirasi 
right  that  he  now  claims,  and  that  plaintiff's  dismissal  was 
in  accordance  with  the   authority  vested  in  them  by  tha 

f<s>  Present :  Scotland,  C.  J.,  BitUeston  aud  EUis,  J,J» 
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1868.      decree  of  the  late  Sadr  Court  No.  49  of  the  year  1858  as 
'  S.A.  iVo.  97  I^harmakartas  to  remove  pagoda  servants  from  their  ap- 
0/1868.     pointments. 

The  District  Munsif  examined  no  witnesses  on  either 
side  and  based  his  judgment  upon  the  decree  above  noted^ 
and  a  takid  from  the  Collector  No.  107,  dated  27th  Sep- 
tember 1860,  in  which  reference  is  made  to  the  fact  that 
plaintiff  had  been  fined  for  assault  on  the  1st  defendant^ 
and  considering  that  in  view  of  so  grave  an  offence  the 
defendants  were  justified  in  dismissing  the  plaintiff  from 
office  in  the  pagoda^  he  dismissed  the  plaintiff's  suit  with, 
costs. 

The  plaintiff  now  appeals  and  urges  that  the  miscon- 
duct laid  to  his  charge  is  not  grave  enough  to  warrant  the 
defendants  in  removing  him  summarily  from  a  mirasi  right 
which  had  descended  to  him  from. his  ancestors,  and  that 
the  Sadr  Court's  decree  relied  on  by  defendants  does  not 
apply  to  this  suit ;  and  that  the  remarks  or  statements  ia 
the  Collector's  takid  upon  which  the  District  M.unsif  based 
his  decree  referred  to  a  matter  quite  foreign,  to  this  suit,  and 
that  those  remarks  in  no  way  justified  the  deprivation  of 
plaintiff  and  his  descendants  of  the  ancient  merasi  right 
hitherto  enjoyed.  That  the  real  fact  which  is  at  the  bottom, 
of  the  whole  case  is,  that  the  defendants  are  of  the  Tada* 
galai  sect  and  plaintiff  of  the  Thengalai  sect,  and  that  this, 
removal  of  tbje  plaintiff  from  his  hereditary  mirasi  right 
•in  the  pagoda  is  solely  caused  by  the  religious  enmity  the 
defendants  entertain  towards  him* 

This  is  the  4th  suit  in  which  the  plaintiff  and  the 
defendants  are  parties.  The  defendants,  the  Dharmakartas 
of  the  paogoda,  are  all  of  the  Vadagalai  sect.  The  plaintiff 
(appellant)  on  tiie  other  hand  belongs  to  the  Thengalai  sect, 
and  they  are  on  terms  of  great  enmity  in  consequencce.  The 
plaintiff  is  one  of  the  members  of  the  Local  Committee  ap- 
pointed by  Government  for  the  management  of  the  pagoda, 
and  he  further  has  the  right  to  the  9th  Tirtham  Arulappadi 
inthe  pagoda  which  has  descended  to  him  from  his  fore-fathers*. 
The  defendants  have  on  repeated  former  occasions  removed 
the  plaintiff  from  his  office  in  the  pagoda   and  in  all  the 
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conaequenoe  litigation  thereon  the  ['plaintiff  has  had  the     J^^^l 
heat  of  the  contest  and  been  restored  to  office,  only  to  be  xXl^oTo? 
tamed  out  again  in  a  short  time  by  the  defendants.    On     of  1868. 
the  present  occasion  it  appears  from  the  documents  filed  in 
this  suit  on  both  sides  (and  upon  which  the  Lower  Court 
passed  the  decree  now  under  appeal)  as  well  as  the  plead- 
ings of  the  vakils  on  both  sides,  that  in  the  year  1860  the 
plaintiff  preferred  a  charge  before  the  Magistrate  against  the 
defendants  of  having  misappropriated  the  funds  and  pro* 
perty  of  the   pagoda,   and  in  consequence  and  pending 
inquiry  into  the  case,  certain  rooms  in  the  pagoda  where 
property  and  accounts  were  kept  were  sealed  up  at  the 
plaintifTs  desire,  as  in  them  were  certain  papers  on  the 
contents  of  which  he  relied  to  prove  his  charge  against  the 
defendants.    The  defendants  then  applied  to  the  Magistrate 
of  the  District,  and  stated  that  it  was  necessary  that  certain 
ceremonies  should  be  performed  in  those  store  rooms  that 
plaintiff  had  got  sealed  up,  and  they  requested  that  the 
seals  might  be  broken  and  the  property  in    the  rooms 
removed.  The  Magistrate  then  sent  an  order  to  the  Thasil-* 
dar  directing  him  to  have   the  seals  broken  open  and   the 
property  in  the  rooms  removed  in  the  presence  and  superin- 
tendence of  the  plaintif,  the  defendants,"and  the  Thasil-* 
dar.     The  Thasildar  then  broke  the  seals  and  opened  the 
rooms  in  the  presence  of  the  defendants,  but  in  absence  of 
the  plaintiff,  who  came  running  to  the  spot,  hearing  of 
what  was  going  on  and  declared  that  certain  important 
papers  upon  which  he  relied  to  prove  his  magisterial  charge 
against  the  defendants  had  been  made  away  with,  or  re-* 
moved  fraudulently  by  the  defendants  before  he  arrived,— 
an  uproar  then  followed,  and  the  defendants  soon  after 
diaiged  the  plaintiff  before  the  District  Magistrate   with 
having  assaulted  them,  and  the  plaintiff  was  fined  by  the 
Magistrate.    The  defendants  then  proceeded  to  punish  the 
plaintiff  themselves.    They  dismissed  him  (as  they  had 
done  several  times  before)  and  with  it  cancelled  his  mirasi 
right  for  which  he  now  sues. 

The  Lower  Court  was  of  opinion  that  the  plaintifi^s 
misconduct  was  such  as  to  warrant  his  dismissal  from  office 
as  a  bad  servant  of  the  pagoda,  and  rejected  his  claim;  but 

9 


Gfi^  *.  UAQBAa  moU  COUBT  RETORTS. 

1888.       tills  Coujt  if  Of  opinion  that  the  District  Munaif  erred  in 
;s,j,  jVo.  97  ^^  Riving  mpre  weight  and  consideration  to  the  facta  that 
of  1868.    jwere  a.dmitted  ou  both  aides  as  well  as  apparent  from  the 
r^oprd  of  the  repeated  suits  between  the  parties. 

The  plaintiff  aa  meuber  of  the  Committee  for  the 
management  of  the  pagoda  had  brought  to  the  Magistrate's, 
notice  certain  alleged  misconduct  of  the  defendants  as 
regarded  the  pagoda  property,  and  pending  the  inquiry 
certain  rooms  were  locked  up  containing  accounts  upon 
which  plaintiff  relied  to  prove  his  case. 

The  defendants  just  at  this  crisis  msde  an  excu3e  for 
getting  the  seals  broken.  The  doors  were  opened  in  plaia- 
tifi^s  absence,  and  on  his  running  to  the  spot  he  declared . 
that  the  defendants  had  taken  advantage  of  his  absence  to 
conceal  tlie  papers  he  desired  to  produce  before  the  Magis- 
tvate  in  support  of  his  case  against  them.  It  ia  not  surpris- 
ing that  under  these  circumstances  seeing  that  his  case 
against  the  defendants  would  break  down,  that  he  (however 
reprehensible  his  conduct  may  have  been]  lost  his  temper 
and  created  a  disturbance.  For  his  conduct  on  that  occa- 
sion he  was  duly  punished  by  the  Magistrate^  and  the  ques- 
tion then  arose  whether  his  offence  was  of  such  a  heinous 
nature  as  olso  to  justify  his  summary  dismissal  from  the 
pagoda  service,  and  the  forfeiture  of  his  ancestral  mirasi 
rights.  The  plaintiff  acting  for  the  best  interests  of  the 
pagoda  had  invited  inquiry  into  the  mode  in  which  the 
pagoda  property  had  been  made  use  of,  the  parties  he  had  ac* 
cused  of  misusing  the  pagoda  property  ingeniously  managed  to 
get  the  doors  of  the  rooms  opened  in  plaintiff's  absence.  A 
moment  or  two  would  be  all  that  was  [necessary  to  enable 
i\iem  to  get  hold  of  the  obnoxious  papers  that  plaintiff 
relied  on ;  and  on  plaintiff^s  coming  to  the  spot  and 
finding  as  he  stated  that  the  papers  had  vanished 
and  his  case  in  consequence  fallen  to  the  groundi  it  was 
not  unnatural  that- in  the  heat  and  irritation  of  the 
moment  he  forgot  himself,  and  the  position  of  the  de- 
fendants, and  simply  regarding  them  as  men  who  had 
cleverly  tricked  him,  in  his  anger,  rendered  himself  in  turn 
liable  to  a  magisterial  charge,  which  opportunity  the  defend^ 
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anis  quickly  took  advantage  of.  There  can  be  no  doubt  1868. 
that  the  difference  of  sect  is  what  is  really  at  the  bottom  of  -a-  ,  ^*tr  -tt^ 
the  anxiety  and  repeated  efforts  of  the  defendants  to  oust  n/ism. 
the  plaintiff  from  his  place  in  the  pagoda.  On  the  present 
occasion  they  had  undoubtedly  given  him  much  and  great 
provocation.  They  had  undoubtedly  evaded  the  plain 
orders  of  the  Magistrate  and  got  access  to  the  rooms  and 
their  contents  in  the  plaintiff's  absence.  Having  been  once 
punished  by  the  Magistrate  it  is  unnecessary  persecution 
now  to  seek  to  enhance  his  punishment  by  en  tire  deprivation 
of  office  and  complete  loss  of  all  his  ancestral  mirasi  pri- 
vileges. Had  the  Dharmakartas  temporarily  suspended 
the  plaintiff  from  office  and  then  restored  him  with  a 
warning,  no  one  could  have  accused  them  of  undue  severity  ; 
as  it  is,  it  is  clear  they  eagerly  took  advantage  of  plaintiti's- 
lo8s  of  temper  to  remove  him  from  his  obnoxious  presence 
and  office  in  the  pagoda.  To  justify  such  a  severe  penalty* 
it  should  be  proved  that  the  plaintiff  had  been  or  is  a  bad 
serviant  to  the  pagoda ;  that  is  to  say  dishonest,  neglectful 
of  his  duties,  incompetent  and  so  forth,  and  this. has  nok 
been  shewn.  His  offence  waa  towards  the  Dharmakartasi 
individvjolly,  who  had  without  doubt  given  him  great 
provocation,  and  for  that  oftence  they  bad  him  duly, 
punished.  It  would  be  persecution  to  admit  that  the^ 
plaintiff  and  his  family  should  in  addition  for  ever  lose 
Qxe  ancestral  rights  that  he  has  been  so  long  enjoying. 

For  the  foregoing  reasons  the  Court  resolves  to 
reverse  the  decree  of  the  Lower  Court,  and  hereby  orders 
that  the  plaintiff  (appellant)  be  forthwith  restored  to  office 
in  the  pagoda  and  to  the  enjoyment  of  the  mirasi  rights,^ 
privileges,  ftc.  for  the  recovery  of  which  this  suit  has  been 
brought.  Defendants  (respondents)  to  bear  all  the  plain- 
tilTs  costs  " 

Against  this  deoision  the  defendants  preferred  a  special 

ajyp^. 

Srinivdaa    Chdmydr  for  the  special  appellants,  the 
defendants. 

PartkMdfi^c^ild  Aiyangdr  fot  the  special  respondent^, 
fhe  pkinttfft  .  .    .  .     ^    .^ 
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1868.  This  special  appeal  coming  on  for  re-hearing    the 

^June  6.     Q^^^  delivered  the  following 
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^^  ^^^^  Judgment  :— We  are  unable  to  say  that  the  decision 

of  the  Civil  Judge  in  this  case  is  contrary  to  any  law,  or 
usage  having  the  force  of  law,  or  that  there  has  been  any 
substantial  error  or  defect  in  law  in  the  procedure  or 
investigation  of  this  case ;  and,  therefore,  without  saying 
whether,  if  the  case  had  been  presented  to  us  originally  or 
in  regular  appeal,  we  should  have  come  to  the  same  con- 
clusion, we  think  that  we  should  be  overstepping  our  pro- 
vince if  we  were  to  interfere  with  the  decision  of  the 
Civil  Judge,  which  must  therefore  be  confirmed. 

We  were  invited,  during  the  argument  of  this  special 
appeal,  to  lay  down  some  general  rules  defining  the  degree 
and  kind  of  misconduct  which  would  justify  the  dismissal 
of  a  pagoda  servant  holding  an  hereditary  office  like  the 
plaintiff's  by  the  Dharmakartahs ;  but  it  would  be  impos- 
sible, we  think,  to  do  so  at  all  exhaustively  and  very  injudi- 
cious to  make  the  attempt.  The  determination  of  each 
case  must  depend  upon  the  particular  circumstances  estab- 
lished in  it,- and  when  the  question,  whether  there  was  a 
sufficient  ground  of  dismissal,  is  one  of  degree  and  not  of 
principle,  the  finding  of  the  Lower  Appellate  Court  must 
be  treated  by  this  Ooui*t  as  a  conclusive  finding  on  a 
matter  of  fact,  unless  it  appears  to  be  opposed  to  every 
reasonable  view  of  the  material  evidence  :  in  other  words 
is  without  evidence  to  support  it.  On  the  other  hand  if 
the  Lower  Appellate  Court  has  proceeded  upon  an  errone- 
ous view  of  the  legal  relation  between  the  parties,  or  of 
any  of  the  legal  incidents  of  that  relatioUi  it  would  be  the 
duty  of  this  Court,  on  special  appeal,  to  correct  any  error 
of  that  kind.  If  for  example  we  were  prepared  to  say  that 
in  point  of  law  any  assault  by  a  pagoda  servant  on  one  of 
the  Dharmakartahs  would  justify  dismissal,  whatever 
were  the  circumstances  under  which  the  assault  was  com^ 
mitted,  then  we  should  find  that  the  Civil  Judge  had  erred 
in  point  of  law  and  ought  to  reverse  his  decision ;  but  as 
we  are  not  able  to  lay  down  any  such  proposition,  and  are 
of  opinion  that  it  would,  under  the  circumstances  of  this 
oase,  have  been  a  proper  question  to  leave  to  a  ji^  whether 
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there  was  a  justifying  cause  of  dismissal  as  was  done  in       1868. 
Ridgway  v.  The  Hungerford  Market  Co.  (3  Ad :  and  Ell :    ''"**•    ^' 


171),  and  Horton  v.  McMurtry  (29  L.  J.  Exch  :  260) ;  and  of  1868. 
as  there  was  proof  of  circumstances  connected  with  the 
assault  in  this  case  from  which  the  Judge  might  reasonably 
form  the  conclusion  that  he  did,  we  think  that  we  are  not 
at  liberty  to  set  aside  the  verdict  of  the  Judge  and  find  a 
Bew  one  ourselves. 

In  Special  Appeal  No.  8  of  1854  the  Sadr  Court  ap- 
pears  to  us  to  have  gone  further  than  the  limits  of  a 
special  appeal  allow. 

It  was  pointed  out  to  us  that  the  Civil  Judge  had 
made  a  mistake  in  his  judgment  in  saying  that ''  the  plain- 
tiff od  a  member  of  the  Committee  for  the  management  of 
the  pagoda  had  brought  to  the  Magistrate's  notice  certain 
alleged  misconduct  of  the  defendants  regarding  the  pagoda 
property."  Whereas,  he  was  not  appointed  a  member  of 
that  Committee  until  some  years  after  ;  but  the  material  part 
of  the  Judge's  remark,  viz.,  that  the  plaintiff  had  made  a 
charge  against  the  defendants  to  the  Magistrate,  is  not  in- 
correct^ and  we  consider  it , unnecessary  to  send  the  case 
back  to  the  Judge  for  the  purpose  of  asking  him  whether, 
if  he  had  borne  in  mind  that  the  plaintiff  was  not  on  the 
Committee  at  the  time  when  he  made  the  charge,  that  cir- 
cumstance would  have  altered  his  judgment  on  the  merits 
of  the  case.  We  confirm  the  decision  of  the  Civil  Judge, 
but  without  costs.  Having  reference  to  Special  Appeal 
No.  8  of  1854,  we  think  the  appellants  had  a  fair  ground 
V>r  asking  this  Court  to  review  the  judgment  of  the  Lower 
Appellate  Court. 

Appeal  diamUaed. 
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laippellate  ^unsllifrtton  (a) 

Regular  Appeal  No,  6  of  1868. 

W.  B.  Basappa Appellant 

Y.   Ye^katappa.. ^.. Bespondent 

Regulation  VI  of  1831  prohibits  the  Civil  Courts  from  taking 
cognisance  of  a  suit  brought  to  recover  the  vahie  of  three  years'  pro- 
duce of  certain  land  (held  by  the  plaiotiff  on  Service  loam  tenure),  on 
the  ground  that  the  defendant,  who  held  a  lease  from  the  plaintiff, 
wrongfully  refused  to  give  up  possession  on  the  expiration  of  his 
lease  aud  coutiuued  to  hold  the  land  and  to  deprive  the  plaintiff  of 
the  possession  aud  enjoyment  thereof. 

Basnapak  v.  Kooroovatappa  Mad.  Sadr  Dec.  1858,  p.  263, 
distinguished. 

1868.       rpHIS  was  a  Regular  Appeal  from  the  decree  of  H.  E. 
mTno'  6  Sullivan,  the  Acting  CivU  Judge  of  Bellary,  in  Origi- 

0/1867,     nal  Suit  No.  15  of  1867. 

Parthaaaradhy  Aiyangar,  for  the  appellaat,  the- 
plaintiff. 

The  facts  sufficiently  appear  in  the  following 

Judgment  :— This  is  a  suit  to  recover  the  value  of 
three  years'  produce  of  certain  land  held  by  the  plaintiff  oa 
Service  Inam^  tenure,  and  the  ground  of  the  suit  is  that  the 
defendant,  who  held  a  lease  from  the  plaintiff,  wrongfully 
refused  to  give  up  possession  on  the  expiration  of  his  lease 
in  1864  ;  and  that  he  continues  to  hold  the  land  and  to 
deprive  the  pUintiff  of  the  possession  and  enjoyment  there- 
of. 

The  defendant  did  not  put  in  any  written  statement^ 
but  filed  the  document  under  which  he  claimed,  and  which 
purported  to  be  a  lease  from  the  plaintiff  to  him  for  8  years 
from  1863. 

The  Civil  Judge  held  that,  by  Regulation  VI  of  1831, 
he  was  prohibited  from  taking  cognisance  of  the  suit,  and 
we  think  that  he  was  right  in  so  holding. 

The  3rd  Section  of  that  Regulation  enacts  that  claims 
to  the  possession  of  or  succession  to  hereditary  village  or 
other  offices  in  the  Revenue  and  Police  Departments  or  to 
(a)  Present :  Bittleston  aud  Ellis,  J,J. 
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tlie  enjoyfinent  of  any  of  the  emoluments  annexed  thereto      1868. 
shall  not  be  cognisable  by  the  ordinary  Coaxta  of  Judica^  ran   6 
tare»  and  Section  4  provides  that  all  sach  claima  are  to  be     of  1867 
brought  before    the  Collector  for  adjudication,  an  appeal 
being  given  from  his  decision  to  the  Board  of  Revenue,  and 
the  order  t>fthe  Board  being  subject  to  revision  by  the 
Qovernor  in  Council.    It  was  argued  before  us  that  these 
provisions  are  not  applicable  to  the  [n'esent  case,  because 
the  plaiAtiflTs  title  as  Inamdar  is  not  disputed,  and  some 
decisions  of  the  late  Sadr  Court  were  cited.    The  case  prin- 
cipally relied  upon  was  Bassapah  v.  Kooroovaiappa  at  p. 
268  of  the  decisions  of  1858;  in  which  the  plaintiff  com- 
plained that  the  1st,  2nd  and  Srd  defendants  in  collusion 
with  the   4th  had  canied  off  the  produce  of  certain  I  nam 
land  which  he  held  under  mortgage  from  the  4th  defendant. 
The  defence  was  that  the  said  crop  had  been  raised  by  4th 
defendant  and  sold  by  him  to  the  other  defendants,  and  the 
Court  of  Sadr  Adalat  were  of  opinion  that,  taking  the  plain- 
tiff's representations  to  be  true,  Regulation  VI  of  1831  pre- 
sented no  bar  to  the  adjudication  of  his  claim,  and  they 
said  in  their  judgment  "  the  question  in  issue  is  not  the 
title  to  the  Inam,  but  to  certain  produce  raised  by  per- 
mission of  the  Inamdar,  the  point  to  be  decided  is,  whether 
the  plaintiff  laised  the  said  produce  or  not,"  and  the  case 
was  remanded  to  the  District  Munsif  that  he  might  decide 
that  matter. 

But  that  is  certainly  a  very  different  case  from  the  pre- 
sent. There  the  Inamdar  was  claiming  nothing  and  com- 
plaining of  nothing.  The  dispute  was  entirely  between  third 
parties  both  of  whom  were  claiming  under  the  Inamdar  ; 
and  the  question  was  whether  the  defendants  1  to  3  had 
carried  off  a  crop  raised  by  the  plaintiff;  Even  the  title 
of  the  plaintiff  as  mortgagee  was  not  impeached  in  that  suit 
though  the  Regulation  6  of  1831  clearly  renders  null  and 
void  any  mortgage  of  Service  Inams.  In  the  present  case, 
the  Inamdar  is  suing  for  3  years'  produce  of  the  Inam  land, 
which  the  defendant  is  withholding  from  him,  and 
though,  the  defendant  does  not  deny  that  the  plaintiff  is- 
the  Inamdar,  he  does  deny  the  plaintiff's  present  right  to 
hold  and  enjoy  the  lands.    We  do  not  see  how  it  can  h& 
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1868.  said  that  this  suit  is  not  a  claim  to  the  enjoyment  of  the 
B^T iV J  6  emoluments  annexed  to  the  plaintift's  office.  The  main 
of  ises.  object  of  the  Regulation  6  of  1831  appears  to  have  been  to 
prevent  the  appropriation  of  the  emoluments  derived  from 
lands  and  other  sources  and  annexed  to  various  hereditary 
village  and  other  offices  in  the  Revenue  and  Police  Depart- 
ments, to  purposes  other  than  those  for  which  they  were 
originally  designed  ;  and,  in  order  to  secure  the  due  per- 
foi-mance  of  the  services,  to  prevent  any  separation  of  the 
emoluments  from  the  offices.  With  a  view  to  accomplish 
that  object  the  adjudication  of  all  claims  to  such  emqlu* 
ments  is  confined  to  the  Revenue  Authorities  subject  to  the 
ultimate  control  of  the  Government,  and  if  it  should  be 
held  that  that  provision  applies  only  to  cases  where  the  title 
of  the  person  claiming  as  Inamdar  is  disputed  it  appears  to 
us  that  the  main  purpose  of  the  enactment  would  in  very 
many  cases  he  defeated. 

Nor  could  it,  we  think,  have  been  the  intention  of  the 
late  Sadr  Court  to  lay  down  any  such  general  proposition, 
for  under  the  somewhat  similar  enactment  contained  in 
Regulation  IV  of  1831  with  respect  to  a  different  class  of 
Inams,  it  was  laid  down  as  a  Rule  of  Practice  that  in  the 
case  of  plaints  relating  to  Inams  or  grants  by  the  ruling 
power,  the  Judge  is  to  ascertain  by  reference  to  the  enact- 
ments of  the  Legislature  and  the  Rulings  of  the  Sadr  Court, 
whether  the  plaint  is  admissible  or  not  before  he  brings  it 
on  his  register  of  suits  (R.  of  Pr.  18  Nov.  1861,  p.  27),  and 
therefore  in  most  cases  before  he  can  tell  whether  the  title 
of  the  person  claiming  as  Inamdar  will  be  disputed. 

It  is  not  inconsistent  with  this  to  hold  as  the  late 
Sadr  Court  appears  to  have  done  under  Reg.  IV  of  1831 
that  suits  for  rent  due  on  Inam  land  where  the  right  to 
Inam  is  not  in  dispute  are  admissible  by  the  Courts  with- 
out the  previous  permission  of  Govt.  (Sadr  Pro.  26th  June 
1856),  for  in  such  cases  the  suit  is  brought  upon  a  contract 
of  tenancy  ;  but  in  the  case  cited  before  us  from  the  Sadr 
Court  Decisions  of  1856,  p.  128,  the  Sadr  Court  took  a  dis- 
tinction between  the  rent  of  Inam  land  and  an  allowance 
payable  from  the  collection  of  the  Inam  village.    They 
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observed  that  it  could  not  be  determined  from  the  record        1868. 
whether  the  annual  sum  claimed  by  the  plaintiff  was  the   i>  ^^  '  ^ 
rent  of  the  Inam  land  or  an  allowance  payable  from  the     of  1868. 
collection  of  the  Inam  viUage ;  "  if  the  former  (they  said) 
the  suit  is  not  oppo'ied  to  the  provisions  of  Reg.  4  of  1831 
and- Act  31  of  1836  as  it  becomes  one  for  debt,  not  foP 
proprietary  right ;  but  if  the  latter,  the  enactments  quoted 
would  be  a  bar  to  its  iustitution."     If  this  distinction  be 
sounds  it  would  seem  to  exclude  the  present  case  from  the 
cognisance  of  the  Courts,  but  the  distinction  seems  to  be 
between  a  mere  money  rent  and  an    allowance  out  of  the 
village  collections,  and  such  an  allowance  might  be  as  truly 
a  rent  as  the  other ;  and  out  of  the  failure  to  pay  a  debt 
might  arise  in  the  one  case  as  well  as  in  the  other.    The 
gromnd  on  which  the  decisions  na  to  suits  for  rent  may  be 
more  satisfactorily  put  appears  to  us  to  be  that  already 
mentioned,  viz.,  that  the  suit  is  brought  simply  for  a  breach 
of  contract  by  the  defendant ;  and   the  same  ground  will 
apply  to  the  cases  in  which  it  has  been  held  that  an  Inam- 
dar,  whose  Inam  is  of  a  kind  which  may  lawfully  be  mort* 
gaged,  may  maintain  a  suit  to  redeem  his  Inam  land  from 
mortgage  (Sadr  Pro.  22nd  October  1859).      Further,  the 
case  i^eferred  to  by  the  Civil  Judge  (Sadr  Pro.  20th  October 
1858)  affords  additional  reason  to  believe   that  the   late 
Sadr  Court  had  not  adopted  any  such  general   propositioA 
as  that  contended  for  in  this  case,  viz.,  that  the  prohibition 
against' duing  in  the  ordinary  Courts  was  confined  to  cases, 
in  which  the  title  of  the  claimant  as  Inamdar  was  in  dis- 
pute, for  in  those  proceedings  the  Court  say  "  that  the  prohi- 
bition to  the  Courts  to  interfere  with  claims  to   Inams, . 
imposed  by  Reg.  is  of  1831,  extends  to  the  produce  of  the 
Inams,  it  being  obvious    that  the  value  and  uses  of  an . 
Inam  are  bound   up  altogether  in  its  produce,  and  that 
to  leave  the  holder  the  bare  title  and   take   away   from 
him  the  profits  accruing  therefrom  would.be    to  nullify 
the  provisions    of  the  Regulation    and  to   deprive    the 
Inamdar  of  the  protection  and  privileges   designed  there- 
by   to  be  secured   to  him.     There  may,  however,"     the 
Court  observe,   "be  such  a  divestment  by  the  Inamdar 

himself  of  his  right  over  the  produce  of  his  Inam  as 

10 
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1868;       to  place  it  within  the  range  of  ordinary  personal^  effects 
Jt  A.Iio.\   *^^  therefore  within  the  power  of  the  Courts  to  deal*with ; 
of  ^Q^Q'    for  example,  should  he  voluntarily  tender  produce  in  dis- 
charge of  a  decree^  or  should  he  have  sold  or  pledged  it  ; 
but  such  divestment  must  be  special  and  of  actual  stand- 
ing crops  or  reaped  produce  and  cannot  embrace  prospective 
or  untangible  produce."    Now  if  these  observations  are 
correct  with  respect  to  the  class  of  Inams  included  in 
Regulation  4,  which  does  not  prohibit  alienations  by  the- 
Inamdar^  they  are,  a  fortiori    applicable  to  the   class  of 
Inams  which  &11  under  Regulation  6  1831,  and  in.  the 
present  case,  as  the  Civil  Judge  has  observed,  the  plaint 
negatives  any  such  divestment  of  the  produce  as  is  above 
referred  to.    In  that  case  the  Sadr  Court  held  that^,  the 
Civil  Courts  had  no  authority  to  direet  the  appropriation  of 
the  produce  of  the  Inam  lands  towards  the  satisfaction  of 
a  decree  against  the  Inamdar,  and  in  the  present  case,  we 
hold  on  the  same  principle  that  the  Civil  Courts  ^have  no 
authority  to  enforce  the  claim  of  the  Inamdar  to  receive 
from  the  defendant  3  years'  produce  of  the  Inam  land,  the 
same  being  part  of  the  emoluments  annexed  to  an  office, 
all  claims  to  the  enjoyment  of  which  are  declared  to  be 
adjudicable  by  the  Collector  of  the  District     We  therefore 
confirm  the  decree  of  the  Civil  Judge,  but,  as  the  respon* 
dent  did  not  appear,  there  will  be  no  costs. 

Appeal  diamiased. 


K0NDABAJX7  VBKKATA  SUBBAIYA  V.  BAUAKBISHKAMHA,  7^ 

SlPiitnaU  3ntii^ittion  (a) 

Civil  Petition  No.  123  of  1868. 
KoNDABAJU  Yenkata  Subbaita PetUioneT. 

Ramakmshnamma  aiiow  Urup.  1  ^^^^^  Petitioners. 
KKISTNAITA  and  another J 

In  order  to  keep  a  decree  alire  it  is,  under  Section  SO  of  the 
Limitation  Act,  notneceaaary  that  the  application  for  ezeoution  should 
be  made  with  the  intention  of  enforcing  the  decree  at  that  time.  All 
that  the  section  requires  is,  that  some  proceeding  shall  have  been  taken 
to  enforce  the  decree  or  to  keep  it  in  force  witmn  three  years. 

THIS  was  a  petition  against^ an  order  of  J.  R.  Cockerell,      1868* 
the  CSva  Judge  of  Nellore,  dated  7th  February  1868.   q^ 


A^o.123 
of  1868. 

Parihasarady  Aiya/ngar  for  the  petitioner,  

The  Court  delivered  the  following 

JUDOHBNT  :— This  was  an  application  for  ezecutioui 
which  was  rejected  by  the  Civil  Judge  as  barred  by  lapse 
of  time. 

The  application  was  made  in  December  1867  ;  and 
there  had  been  two  previous  applications  for  execution^  one 
on  5th  Januaiy  1865  and  the  other  on  the  18th  January 
1862.    The  decree  was  dated  30bh  June  1862. 

Act  Xiy  of  1859  did  not  come  into  operation  until  the 
1st  January  1862 ;  and  by  virtue  of  Section  21  the  1st  ap- 
plication for  execution  was  clearly  in  time^  although  nearly 
ten  years  after  the  date  of  the  decree.    Then  the  2ud  appli- 
cation was  within  three  years  of  the  Ist^  and  the  third  within 
three  years  of  the  second  as  required  by  Section  20  of  Act  14 
of  1859.    But  the  Civil  Judge  appears  to  have  considered 
that  the  first  and  second  applications  were  not  made  bond 
fide.    Now  nothing  is  said  in  Section  20  about  the  bond  fides 
of  the  applications  ;  and  all  that  the  Civil  Judge  meant  by 
saying  that  they  were  not  bond  fide  probably  was  that  they 
were  not  really  made  for  the  purpose  of  obtaining  process 
of  execution  at  the  time.     This  possibly  may  be  so.    It  is 
not  at  all  events  an  unreasonable  inference  from  the  feu^ts 
to  which  the  Civil  Judge  alludes  ;  but  assuming  it  to  beso> 

(a)  Prcseut :  Bittleston  and  Ellis,  J,J. 
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^^^®-  we  think  it  did  not  warrant  the  Judge  in  treating  those  ap* 
C.P,  No,  123  plications  as  not  having  been  made  at  all,  and  so  shutting 
0/1868.  0ut  the  present  application  on  the  score  of  lapse  of  time. 
What  Section  20  requires  is^  that  some  proceeding  shall 
have  been  taken  to  enforce  the  decree  or  to  keep  it  in  force 
within  three  years ;  and  though  in  the'present  case  there  may 
be  ground  for  supposing  that  the  applications  in  1862  and 
1865  were  not  made  really  for  the  purpose  of  then  enforc- 
ing the  decree,  there  is  not  (as  it  appears  to  us)  any  ground 
for  saying  that  they  were  not  made  in  order  "  to  keep  it  in 
force."  There  is  no  other  way  of  keeping  a  decree  in  force 
than  by  some  such  application,  and  the  use  of  these  words 
seems  to  us  to  shew  that  the  Legislature  did  not  mean  to 
compel  a  decree-holder  to  proceed  bond  fide  to  enforce  his 
decree  within  three  years,  under  the  penalty  of  being  alto- 
gether barred  by  lapse  of  time.  We  therefore  reverse  the 
decision  of  the  Civil  Judge  and  direct  him  to  dispose  of  the 
application  on  the  merits. 

Petition  allowed. 


Referred  Case  No.  46  of  1867. 
C  Appiah  Chetty  against  Chengadoo. 

The  discharge  of  a  defendant  from  confinement  in  jail,  in  conse- 
quence of  the  plaintiflfs  failure  to  pay  aubsistence  money  at  the  rate 
fixed  by  the  Court,  bars  a  second  arrest  and  imprisonment  in  execu- 
tion of  the  decree. 

1868.      rpHIS  was  a  case  referred  for  the  opinion  of  the  High 
■^^".y-  ^^'     1     Court  by  H.  P.  Gordon,  the  Acting  Judge  of  the  Court 
^0/1867^^    of  Smnll  Causes  of  Vellore,  in  Suit  No.  215  of  1867. 

No  Counsel  were  instructed. 
The  Court  delivered  the  following 

Judgment: — ^Wetake  it  that  the  plaintiff  failed  to 
pay  the  amount  of  subsistence  batta  for  the  unexpired 
portion  of  the  current  month  at  the  rate  fixed  by  the  Court. 

(a)  Freient :  Scotlandi  C.  J.j  and  £lli8|  J. 
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If  SO,  we  are  of  opinion,  that  the  Acting  Judge  held  rightly 
that  the  discharge  of  the  defendant  was  a  bar  to  a  second 
arrest  and  imprisonment  in  execution  of  the  decree. 


Regular  Appeal  No.  62  of  1868. 

Mr.  D.  W.  AucHTEBLONiE Appellant 

Mr.  Charles  Bill  and  anoth^. Redpondents. 

In  the  case  of  covenants  in  restraint  of  trade  the  deed  of  covenant 
must  show  a  good  consideration.  The  Courts  will  not  enter  into  the 
questiou  of  the  adequacy  of  the  consideration.  A  Covenant  giving 
appellant  the  exclusive  right  to  convey  pasaengers  to  and  fro  on  the 
road  between  Ootacamund  and  Metapolliem,  is  not  a  contract  in 
general  restraint  of  trade,  and  therefore  is  one  which  the  law  will 
enforce. 

THIS  was  a  "Regular  Appeal  from  the  decree  of  R.   G,      1868, 
Clarke,   the   Acting  Civil   Judge  of  Ootacamund,  in  p  a.  \o  ^2 
Original  Suit  No.  4  of  1868.  6/1868, 

Handley  for  tlie  appellant,  the  plaintiff'. 

{ySuUivan  for  the  respondents,  the  defendants* 

The  Court  delivered  the  following 

Judgment  : — ^Thisis  a  suit  for  the  breach  of  a  cove-^ 
Bant  not  to  carry  on  the  business  of  carriers  on  the  road 
between  Mettapolliem  and  Ootacamund.  The  issues 
recorded  properly  raise  the  two  points  of  the  defence  set 
forth  in  the  written  statement  of  the  1st  defendant,  namely, 
Ist  the  illegality  of  the  covenant  as  being  in  restraint  of 
trade  and  therefore  opposed  to  public  policy,  secondly 
the  want  of  any  consideration  for  the  covenant.  No 
witnesses  have  been  examined  by  either  the  plaintiff  or 
the  defendants,  and  neither  of  the  documents  marked 
B  and  C,  nor  the  deposition  taken  from  the  plaintiff  so  far 
as  the  almost  illegible  writing  can  be  deciphered,  bear 
materially  as  evidence  on  either  of  the  points.  On  the 
first  issue,  the  Civil  Judge  has  given  judgment  that  the 

(a)  Present :  Scotland,  C.  J.  and  Ellis,  J. 
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1868.  covenant  being  a  contract  by  deed  "  cannot  be  invalidated 
July  3.  ^jj  ^Yie  plea  of  want  of  consideration!  no  other  niotive  than 
of  1868.  the  will  of  the  party  or  parties  making  the  contract  being 
in  such  case  necessary  to  render  it  binding/'  On  the 
second  issue^  he  has  expressed  the  opinion  that  ^Hhe 
contract  is  contrary  to  public  policy  and  the  fundamental 
principles  of  common  law  which  favor  free  trade"  for  the 
reason  apparently  that  its  effect  was  to  deprive  visitors 
to  the  Hills  of  the  cheaper  conveyance  between  Ootaca- 
mund  and  Coimbatore  which  the  defendants'  opposition 
would  afford  them  ;  and  on  this  latter  ground  the  decree 
of  the  Civil  Court  dismissing  the  suit  rests. 

The  substantial  objections  to  the  decree  raised  by  the 
grounds  of  appeal  and  argued  before  us  are  first,  that  the 
deed  shows  a  good  consideration  for  the  covenant ;  and 
secondly,  that  the  stipulation  sued  upon  is  not  within  the 
rule  of  law  which  vitiates  contracts  in  restraint  of  the 
right  of  individuals  to  carry  on  the  business  of  a  trade 
or  profession.  As  to  the  first  objection,  the  decision  of 
the  Civil  Judge  in  favor  of  the  appellant  has  been  given 
up  by  his  Counsel,  and  there  is  no  doubt  that  it  is  quite 
untenable.  The  necessity  of  a  good  consideration  for  a 
covenant  of  this  nature  is  a  point  too  well  established  to 
admit  of  argument.  The  law  has  been  so  laid  down  in  a 
series  of  decisions  over  a  long  period  of  time.  See  the 
cases  in  the  notes  to  Hunloek  v.  Blacklow,  2  Wma.  Saunders 
5  Ed  1556. 1  Smith,  L.  C.  840.  The  Civil  Judge  was 
correct  in  his  view  of  English  law  (by  which  the  rights 
of  the  parties  in  this  case  must  be  decided)  as  respects  the 
validity  of  a  contract  under  seal  although  made  without 
a  legal  consideration.  The  general  common  law  rule  no 
doubt  is  so,  but  it  is  inapplicable  to  contracts  in  restraint  of 
trade  for  the  special  reason  that  every  restraint  of  trade 
is  presumably  bad  in  the  eye  of  the  law  and  the  presump- 
tion must  be  rebutted  by  its  being  made  to  appear 
that  the  contract  is  fair  and  reasonable,  and  for  that 
purpose  a  good  consideration  is  essential 

Then  does  the  deed  show  a  sufficient  consideration  1 
On  behalf  of  the  respondents  it  has  been  contended  that 
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it  does  not,  because  it  is  not  an  assignment  of  tbe  good.      }^f^^* 

,  •  JvXu  3. 

will  of  the  business  of  carriers  but  simply  of  the  premises  ^  A^No\ii 
and  stock  in  and  with  which  the  business  had  been  carried  of  iQ6B. 
on.  But,  we  think,  this  contention  is  unfounded.  The 
recitals  in  the  deed,  as  well  as  the  covenant  by  the  1st 
defendant  and  the  other  assignor  to  use  their  endeavours 
to  secure  their  customers  to  the  plaintiff's  company,  con- 
clusively show  that  the  money  agreed  to  be  paid  was 
the  consideration  for  the  good  will  of  the  business  of 
carriers  as  well  as  the  business  premises  and  stock ;  and 
the  amount  is  a  good  deal  in  excess  of  the  value  of  the 
trade  stock  specified  in  the  deed.  How  much  of  this  excess 
may  be  on  account  of  the  land  and  buildings  mentioned 
in  the  deed  does  not  appear,  but  we  can  have  no  doubt 
that  the  money  and  the  covenant  in  regard  to  the  security 
and  future  conduct  of  the  business  were  severally  a  con- 
sideration in  part,  one  for  the  other,  and  into  the  extent 
or  adequacy  of  the  consideration  it  is  not  for  us  to  inquire. 
As  said  in  the  judgment  of  the  Court  in  the  case  of 
Hitchcock  V.  Coker  {in  error)  6  Ad.  and  EIL  457,  which 
settled  the  law  on  this  point  "  it  is  enough  that  there 
actually  is  a  consideration  for  the  bargain  and  that  such 
consideration  is  a  legal  consideration  and  of  some  value" 
and  that  appears  here. 

The  determination  of  the  appellant's  second  objection 
depends  upon  the  question  whether  the  facts  recited  in  the 
deed  show  the  stipulation  in  question  to  have  been  fair  and 
reasonable  with  respect  to  the  covenantors,  and  the  pub- 
lic interests.  It  amounts  simply  to  a  contract  by  the 
vendors  of  the  property  and  good  will  of  the  business, 
that  they  will  not  carry  on  the  business  of  carriers  at  the 
same  place  and  was  the  means  by  which  a  saleable  value 
was  given  to  the  good  will  of  the  business.  So  partial  a 
restraint  is  not  really  adverse  to  the  interests  of  the  public 
at  large.  The  giving  validity  to  such  contracts  "  offers" 
to  use  the  words  of  Parke  B  in  Mallan  v.  May  (11  Mee 
and  Wels.  666)  "an  encouragement  to  trade  by  allowing  a 
party  to  dispose  of  all  the  fruits  of  his  industry"  and 
similar  contracts  have  been  upheld.  See  Leighton  v.  Wales 
(3  Mee  and  Wels  515.)  The  effect  may  be  as  in  this  in-* 
stance  to  deprive  a  portion  of  the  public  of  a  present  tern- 
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Jtd^'^  porary  gain  resnlting  from  the  covenantors'  competition, 
A.  A  1^0.  62  ^^*  contracts  of  the  kind  by  giving  a  real  marketable 
0/  1868.  value  to  the  goodwill  of  an  established  business  operate 
as  an  additional  inducement  to  individuals  (o  employ  their 
skill  and  capital  in  trade,  and  thus  tend  to  the  advantage 
of  the  general  public  interest^  provided  of  course  that  the 
limits  of  the  restraint  are  not  in  excess  of  what  is  reason- 
able to  secure  the  enjoyment  of  the  good  ^ill  sold. 

Now  of  the  reasonableness  of  the  extent  of  the  stipula- 
tion in  the  present  case  we  have  no  doubt.  The  general 
principle  recognised  inHitchcock  v.  Coher  and  Mallan  v. 
May  is  that  the  restraint  must  not  be  larger  and  wider 
than  the  protection  of  the  party  with  whom,  the  contract  is 
made  can  require.  Here  it  is  limited  to  the  road  over 
which  the  covenantors  carried  on  the  business,  and  the  con- 
tinuation of  that  road  between  MettapoUiem  and  Coimba- 
tore.  In  effect  the  stipulation  is  little  more  than,  that  the 
covenantors  will  not  carry  on  the  same  kind  of  business  at 
the  same  place.  Clearly,  therefore,  the  restriction  in  regard 
to  space  is  perfectly  reasonable.  The  stipulation's  it  is  true, 
is  not  limited  to  the  carrying  on  of  the  business  by  the 
Indian  Carrying  Company  themselves,  nor  to  any  time  short 
of  the  life  of  the  covenantors.  But  that  is  no  valid  ground 
of  objection  whea  the  restraint  is  in  other  respects  reason- 
able. For  this  the  cases  of  Hitchcock  v.  Coher,  Pewberton 
Vi  Vaughom  (10  Q.  B.  87)  and  Elves  v.  Croft  10  C.  B.  241 
(19  L  J.  C.  F.  385)  are  express  authorities. 

For  these  reasons  we  are  of  opinion  that  the  covenant 
sued  on  is  a  valid  ona  The  decree  of  the  Civil  Court  must 
therefore  be  reversed  but  to  enable  us  to  pass  final  decree  it 
is  necessary  to  remit  the  case  to  the  Civil  Court  for  a 
finding  on  the  following  issue  after  hearing  all  the  ad- 
missible evidence  which  may  be  adduced  by  either  of 
the  parties.  What  amount  of  damages  had  the  Indian 
Carrying  Company  sustained  at  the  institution  of  the 
suit  by  the  breach  on  the  part  of  the  Jst  defendant  or 
the  stipulation  ia  the  covenant  7 

As  against  the  2nd  defendant,  no  liability  has  been 
shown  and  the  suit  muBt  be  dismissed. 

Suit  remanded. 
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CriminaZ  Petition  No.  24  of  1808- 
Subhara'ya  Mudali Appellant 

A  pritoner  who  was  about  to  be  committed  to  the  Session  Court 
presented  to  the  Magistrate  a  list  of  witnesses  whom  he  desired  to 
nave  summoned  to  give  evidence  on  his  behalf  at  the  trial,  and  on 
being  asked  by  the  Magistrate  why  he  desired  to  summon  the 
witnesses,  the  prisoner  declined  to  state  his  reason. 

Held^  that  the  Magistrate  was  at  liberty  to  decline  to  summon 
the  poisons  named  in  the  list  on  the  prisoner  decliniog  to  satisfy 
bim  that  they  were  material  witnesses  ;  but  the  Magistrate  ought 
to  have  fixed  the  amount  which  he  considered  necessary  to  defray 
tbe  cost  of  the  attendance  of  the  persons  named ,  and  intimated  to 
the  prisoner  hia  readiness  to  issue  summonses  on  that  amount  being 
deposited. 

The  High  Court  called  for  the  record  for  the  purpose  of  seeing, 
whether  any  of  the  persons  named  in  the  list  were  likely  to  be  able 
to  give  material  evidence. 

1  AAA 

APPEAL  on  behalf  of  the  prisoner  against  the  sentence    j^*°^  g^ 
of  the  Session  Court  of  Chingleput.   The  prisoner  was  C.  P.  No,  24 
charged  under  Sections  193  and  181  of  the  Penal  Code  with  -  ^f^^^- 
having  given  false  evidence  ina  stageof  a  judicial  proceeding, 
and  also  made  a  false  statement  on  oath  to  a  public  servant 
who  was  authorised  by  law  to  administer  such  oath.     It 
appeared  that  in  the  course  of  a  judicial  inquiry  conducted 
by  the  Acting  Sub-Collector  of  Madras  under  the  provisions 
of  Regulation  IX  of  1822  upon  a  complaint  which  had  been 
made  against  the  Tahsildar  of  Conjeveram,  the  prisoner 
was  examined  as  a  witness  and  made  certain  statements 
which  were  found  to  be  false. 

The  following  is  an  extract  from  the  Calendar  of  the 
Session  Court :— « 

^  When  the  Acting  Joint  Magistrate  had  completed 
the  preliminary  inquiry  in  this  case,  and  was  abput  to 
commit  it  to  this  Court,  the  prisoner  tendered  to  the  Acting 
Joint  Magistrate  a  list  of  witnesses  whom  he  demanded 
should  be  summoned  as  witnesses  for  his  defence  before 
this  Court.  This  list  includes  the  names  of  the  Acting 
Joint  Magistrate  and  his  Sheristadar,  and  nearly  all  the 
Gomastas  and  Clerks  in  his  establishment,  the  Acting 
Session  Judge  and  his  Court  Sheristadar  and  some  Peons 
on  his  establishment,  the  District  Munsifs  of  Conjeveram 

ia)  Freaent :  Scotland,  &  J.  and  Ellis,  J. 
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1868.  and  Caranguli,  and  several  Clerks  in  their  Courts,  the 
^T-^j-j^^^-^  Chingleput  Taluq  Police  Inspector,  Head  and  Deputy 
of  1868.  Constables,  some  Vakeels  of  the  High  Court  in  Madras, 
and  Clerks  of  the  Collector's  office  at  Sydapet.  The  Acting 
Joint  Magistrate  then,  very  properly  exercising  the 
discretion  vested  in  him  by  Section  228  of  the  Criminal 
Procedure  Code,  called  upon  the  prisoner  to  state  why  he 
desired  to  summon  those  witnesses,  and  the  prisoner 
refused  to  state  his  reasons*  Before  this  Court  he 
explains  that  he  wanted  to  examine  them  all  to  show  that 
the  Acting  Joint  Magistrate  entertains  enmity  against  him. 
The  Acting  Joint  Magistrate  declined  to  summon  the 
witnesses  named  by  the  prisoner.  Prisoner  admits  that  he 
did  not  produce  any  money  to  defray  the  expenses 
of  the  witnesses  he  wanted  to  have  summoned,  but 
says  he  was  ready  to  do  so  if  called  on  by  the  Acting 
Joint  Magistrate.  There  is  nothing  to  shew  that  the 
inquiry  was  not  conducted  by  the  Acting  Joint  Magis- 
trate with  the  most  perfect  &irness  and  regularity." 

The  prisoner  appealed  on  the  grounds  that  the 
conviction  was  not  justified  by  the  evidence  and  that  the 
prisoner  was  unable  to  establish  his  defence  by  reason  of 
the  refusal  of  the  Acting  Joint  Magistrate  to  issue  sum- 
monses for  witnesses  to  give  evidence  on  his  behalf. 

Miller,  for  the  Appellant. 

The  Court  delivered  the  following 

Judgment  : — There  is  no  validity,  we  think,  in  the 
legal  objections  taken  first,  that  the  statement  of  the 
prisoner  was  not  made  in  a  judicial  proceeding,  or  before 
a  public  servant  authorised  to  administer  an  oath  within 
the  meaning  of  the  Sections  on  which  the  charges  are 
framed ;  and  secondly,  that  the  materiality  of  the  state- 
ment to  the  matter  of  the  inquiry  before  the  Sub-Collector 
does  not  appear. 

We  are  also  of  opinion  that  the  evidence  now  on 
record  in  the  case  is  quite  sufficient  to  support  the  charge 
of  the  wilful  falsity  of  the  prisoner's  statement  in  the 
inquiry.  But  it  is  urged  that  the  prisoner  has  been  un- 
justly denied  the  opportunity  of  examining  witnesses  in 
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his  defence  by  the  refusal  of  the  Committing  Magistrate       1868. 
and  Session   Judge  to  issue  summonses  to  the  persons  g-p  ^r   ' q^ 
named  by  the  prisoner.     We  must  see  that  there  is  no    of  1868. 
just  ground  for  this  objection,  for  if  there  is,  we  must  afford 
the  proper  redress. 

The  Magistrate  (entertaining  the  opinion  he  did)  was 
clearly  at  liberty  to  refuse  to  summon  the  persons  named 
in  the  list  presented  at  the  close  of  the  inquiry  before  him, 
on  the  prisoner's  declining  to  satisfy  him  that  there  were 
grounds  for  believing  that  they  were  material  witnesses. 
But  he  ought  at  the  same  time  to  have  fixed  the  amount 
which  he  considered  necessary  to  defray  the  cost  of  the 
attendance  of  the  persons  named,  and  intimated  to  the 
applicant  his  readiness  to  issue  summonses  on  that  amount 
being  deposited,  and  so  far  as  we  have  at  present  the  means 
of  knowledge  that  may  have  been  done.  Further,  we 
cannot  say  that  the  Session  Judge  acted  in  any  way  im- 
properly in  declining  to  entertain  before  the  trial  the 
prisoner's  petition  with  reference  to  the  refusal  of  the 
Magistrate,  or  in  not  issuing  summonses  in  the  course  of 
the  triaL 

Therefore  had  nothing  appeared  before  the  Court  as 
to  any  of  the  persons  on  the  list  being  likely  to  give 
material  evidence,  except  the  prisoner's  general  statement, 
we  should  have  thought  that  no  ground  had  been  shewn 
for  the  Court's  interference.  There  are,  however,  statements 
of  the  5th  witness  for  the  prosecution  relating  to  Mr. 
Bumell  and  Somasoondra  Chetty,  an  employ^  in  the  Col* 
lector's  office,  which  it  is  contended  in  fairness  entitled  the 
prisoner  to  the  testimony  of  those  witnesses. 

Without  for  a  moment  supposing  that  there  is  the 
least  foundation  for  the  imputations  made  by  the  prisoner^ 
we  think  it  necessary,  to  a  satisfactory  determination  of 
the  objection,  that  the  deposition  of  the  5th  witness  should 
be-  returned  to  the  Court,  and  that  at  the  same  time  the 
Court  should  be  informed  whether  the  Magistrate  intimated 
to  the  prisoner  his  readiness  to  issue  summonses  on  a 
<s6rtain  amount  being  deposited  for  the  necessary  expenses 
of  attendance  as  required  by  Section  228  of  the  Criminal 
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1868.  Procedure  Code,  as  also  of  the  reasons  of  the  Session  Judge 
^^^^j^  \  for  not  permitting  summonses  to  any  of  the  persons  named 
0/1868.      to  be  issued  on  the  trial. 

The  record  must  be  called  for,  but  it  is  not  necessary 
to  require  an  English  translation  of  more  of  it  than  the 
deposition  of  the  5th  witness  for  the  prosecution. 

[Note. — Upon  the  further  hearing  of  the  case,  the  High  Court 
directed  the  evidence  of  one  of  the  persons  named  in  the  list  pre- 
sented hy  the  prisoner  to  be  taken  and  returned  to  the  Court,  and 
upon  a  consideration  of  the  whole  case  the  conviction  was  afiirmed.) 


^ptTiutt  MviMction  (a) 

Special  Appeal  No.  6  of  1868. 

Gna'kabha'i Special  Appellant 

C.  Sbi'niva'sa  Pillai Special  Respondent 

A  voluntary  transfer  of  property  by  way  of  gift,  if  made 
bond  fide,  and  not  with  the  intention  of  defrauding  creditors^  is  valid 
as  against  creditors. 

The  Hindu  and  English  Law  on  the  subject  discussed. 

1868.      rpHIS    was  a  Special    Appeal    against    the    decree  of 

'>'^A^No\'  ^-  Davidson,  the  Officiating  Civil  Judge  of  Tanjore, 

'  0/1868.     in  Eegular  Appeal  No.  255  of  1866,  reversing  the  decree 

of  the  Principal  Sadr  Amin's  Court  in  Original  Suit  No. 

5  of  1865. 

Srinivasa    ChdHydVy  for  the  Special  Appellant,  the 
second  defendant, 

Sanjiva  Bmv,  for  the  Special  Respondent,  the  plain^ 
tiff. 

The  Court  delivered  the  following 

Judgment  :— This  is  a  suit  by  a  judgment  creditor  to 
invalidate  a  voluntary  transfer  of  certain  Government 
securities  of  the  value  of  rupees  25,000  made  by  the  judg- 
ment debtor  to  his  wife  (the  2nd  defendant,)  and  to 
establish  the  plaintiff's  right  to  take  such  securities  in 
execution.  The  material  facts  found  by  both  the  Lower 
Courts  are  that  the  plaintiff  obtained  a  decree  in  a  suit 
brought  in  1869  for  the  amount  of  a  simple  money  bond 
executed  by  the  1st  defendant  in  May  1858,  and  thai 
(a)  Present :  Scotland,  C.  J.  and  (Jollett,  J^. 
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about  a  year  after  the  execution  of  the  bond,  and  a  few       1868. 

months  before  the  institution  of  the  suit,  the  securities  in     ^^^  ^' 

question  were  transferred  by  endorsement  to  the  2nd  0/IS6S. 
defendant  without  any  legal  consideration  or  notice  to 
third  persons,  and  she  had  since  drawn  the  interest  due 
thereon.  It  is  also  found  by  the  Original  Court  that 
the  transfer  was  a  bond  fide  transaction ;  but  it  does  nut 
appear  distinctly  what  conclusion  the  Lower  Appellate 
Court  came  to  on  this  point,  although  several  circum- 
stances are  alluded  to  in  the  judgment  of  the  Court  which 
bear  very  materially  upon  it.  The  Civil  Judge  con- 
sidered the  fact  of  the  transfer  having  been  made  after 
the  1st  defendant  had  incurred  the  debt  to  the  plain- 
tiff without  notice  or  provision  for  payment  of  that  debt, 
enough  to  render  it  a  fraud  on  the  plaintiff,  and  on  that 
ground  he  has  reversed  the  decree  of  the  Original  Court 
and  passed  a  decree  in  the  plaintiffs  favor. 

We  are  of  opinion  that  this  decision  of  the  Civil 
Court  is  not  maintainable.  Assuming  that .  the  Court  will 
find  as  the  Original  Court  has  done  (for  a  distinct  finding 
on  the  point  must  be  required)  that  the  transfer  was  a 
bond  fide  disposition  of  the  securities  to  the  2nd  defend- 
ant, and  not  a  mere  blind  or  really  with  the  intention 
to  defraud  the  plaintiff  of  the  amount  of  his  debt,  it  is,  we 
think,  as  valid  against  the  plaintiff  as  against  the  1st 
defendant,  the  donor.  According  to  the  Hindu  Law,  the 
possessor  of  property,  whether  movable  or  immovable,  may 
make  as  effectual  a  transfer  of  his  right  and  interest  by  a 
gift  as  by  a  sale  or  other  disposition.  It  makes  no  distinc- 
tion that  we  know  of  in  favor  of  creditors  between  a 
voluntary  transfer  and  one  for  a  valuable  consideration. 
In  truth  the  Hindu  Law  does  not,  we  believe,  contain  any 
special  prohibitory  provision  relating  to  the  protection 
of  creditors  generally.  There  are  several  texts  forbidding 
gifts  to  such  an  extent  as  to  deprive  a  man  of  the  means 
of  fulfilling  his  sacred  obligation  to  provide  maintenance 
for  the  members  of  his  family.  These  are  to  be  found 
collected  in  Colebrooke'a  Digest,  Chap,  4,  and  some  of  them 
are  relied  upon  in  the  Pundits'  opinion  quoted  in  argu* 
ment  from  2  Mack  H.  L.  248.  But  whatever  may  be 
heir  effect,  they  are  in  reason  inapplicable  to  the  gift  in 
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1868.        question,  for  its  very  object  and  effect,  if  real,  was  to  secure 
^  ^  2Uo  e  *^®  nioney  for  the  benefit  of  the  donor's  wife  and  family 
of  1868.     if  they  had  any. 

The  transfer  of  the  securities  then  is  not  of  any  less 
validity  in  law  as  against  the  plaintiff  by  reason  of  its 
being  a  voluntary  gift,  and  in  order  to  vitiate  it,  fraud 
must  be  shewn  as  is  necessary  when  it  is  sought  to 
invalidatea  transaction  in  which  a  valuable  consideration 
has  passed  between  the  parties.  Now  nothing  definite 
appears  to  be  propounded  by  the  Authorities  on  Hindu  Law 
in  regard  to  the  effect  of  particular  acts  or  intents  as  proof 
of  fraud.  The  primary  text  of  Menu  {Chap.  8,  CI.  165),  is 
perfectly  general :  **  When  the  Judge  discovers  a  fraudu  - 
lent  pledge  or  sale,  a  fraudulent  gift  and  acceptance,  or  in 
whatever  other  case  he  detects  fraud,  let  him  annul  the 
whole  transaction,"  and  the  passages  cited  in  the  course 
of  the  argument  from  the  Vyavahdra  Mayukha,  Chap.  4, 
Section  10,  CI.  6,  the  Smruti  Chandrika  by  Kristna- 
swdmi  Iyer,  Chap.  9,  Sec.  1,  CI.  11,  and  Elberling's 
Treatise,  Sec.  363,2).  ^22,  are  also  in  general  terms.  We 
may  look  therefore  to  the  English  decisions  relating  to  con- 
veyances fraudulent  as  against  creditors,  and  be  guided  in 
the  consideration  of  this  case  by  the  principles  they  lay 
down. 

It  is  clearly  a  settled  rule,  as  is  pointed  out  in  the 
judgment  in  the  recent  case  before  this  Court,  Sankappa  v. 
Ramayya  3,  Madras  High  Court  Reports  231,  that  the 
mere  intention  to  hinder  or  defeat  the  realization  of  a  debt 
by  execution  is  not  a  fraud  against  the  creditor  which 
affects  a  transfer  of  property  for  a  valuable  consideration  in 
other  respects  bond  fide,  and  that  no  doubt  is  a  sound  rule 
which  may  be  applied  generally  to  similar  cases  here. 
The  law,  however,  is  not  the  same  in  regard  to  voluntary 
transfers.  They  operate  to  reduce  the  means  of  the  debtors 
by  whom  they  are  made,  and  the  rule  is  that  when  they  are 
shown  to  have  that  effect  to  such  an  extent  as  to  justify 
the  inference  of  an  intention  to  hinder,  delay,  or  defraud 
creditors,  they  are  mala  fide  and  void.  The  bond  fides  of  the 
particular  transaction  is  the  point  for  consideration,  but  it 
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turns  on  the  evidence  in  each  case  as  to  the  motive  and       1868. 
intention  of  the  debtor  in  regard  to  his  creditors.  f  ^«r  — 

o.  A,  No*  6 


Now  this  rale  may  also,  we  think,  be  fitly  made  appli-  - 
cable  to  voluntary  transactions  between  natives ;  but  it  is 
necessary  to  guard  against  a  too  limited  application  of  the 
terms    delay     and    hinder;  against  its  being    supposed 
that  the  mere  prevention  of  proceedings  on  the  part  of  a 
creditor  against  the  particular  property  which  is  the  subject 
of  the  voluntary  gift  is  sufBcient  to  make  it  void.    In  the 
use  of  those  terms,  the  rule  follows  the  language  of  the  1st 
Section  of  the  Statute  13,  Elizabeth  Cap.  5  (of  no  force  as 
respects  transactions  between  Hindus)  which  provides  that 
the  intent  to   "delay,  hinder,  or  defraud"   creditors  shall 
vitiate  theseveral  transactions  mentioned  in  the  Section,  and 
at  one  time  much  difference  of  judicial  opinion  existed  as  to 
the  application  of  the  rule.    The  more  recent  decisions, 
however,  have  settled  the  principle  of  its  application.  Their 
effect  appears  to  be,  that  a  voluntary  disposition  of  proper- 
ty may  be  valid,  although  the  person  making  it  is  at  the 
time  in  debt,  and  that  in  each  case  the  validity  or  invalidi- 
ty of  the  transaction  depends  upon  the  question,  whether 
the  circumstances  connected  with  the  debtor's  state  of  in- 
debtedness support  the  presumption  that  he  had  the  intent 
to  deprive  the  objecting  creditor  of  the  means  of  recover- 
ing his  debt — in  effect  the  presumption  of  fraud. — Holmes, 
V.  Penny  26,  Law  Journal,  Chan.    179,  Thompson  v. 
Webster   28  Law    Journal,    Chan.    702,    and   see     2, 
Spenc^'s  Chancery  887  note.    There  must  appear  to  be 
intentional  fraud  in  the  hindrance  or  delay  that  is  caused 
to  the  creditor.    Otherwise,  a  voluntary  transfer  of  particu- 
lar property  in  the  ordinary  course  of  business  which  causes 
some  delay  to  a  creditor  in  proceeding  to  recover  his  debt 
(a  not  uncommon  occurrence)  might  be  vitiated  as  fraudu- 
lent, although  the  debtor  had  sufficient  other  means  avail- 
able to  the  creditor. 

This  principle  of  fraud  in  accordance  with  the  general 
Hindu  Law  is,  in  our  judgment,  the  proper  principle  appli- 
cable to  the  present  case  and  all  cases  of  a  similar  nature. 
In  the  case  of  a  transfer  for  valuable  consideration,  creditors 
who  can  only  look  to  the  property  as  available  in  execu- 
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1868.  tion  cannot  object  to  the  transfer  as  fraudulent,  if  it  has 
^^y  }'  been  made  and  accepted  bond  fide,  that  is,  with  the  honest 
•/  1868.  intention  of  passing  the  property,  if  the  transaction  has 
been  real  and  not  a  fictitious  contrivance  to  deceive  as  to  the 
right  of  property.  So  again  in  the  case  of  a  voluntary 
transfer,  the  hond,  fides  of  it  with  reference  to  the  intention 
of  the  debtor  is  the  point  for  consideration.  In  every 
such  case  we  think  the  proper  question  to  be  considered  is 
whether  the  cii*cumstances  in  evidence  taken  together  lead 
reasonably  to  the  conclusion  that  the  real  motive  and  in- 
tention of  the  transaction  was  to  deprive  the  creditor  of 
the  means  of  obtaining  payment  of  his  debt  from  the 
debtor's  property  generally.  If  so,  the  disposition  is  fraudu- 
lent and  void  to  the  extent  of  the  debt  due  to  the  creditor 
by  whom  it  is  impeached. 

No  general  rule  can  be  laid  down  as  to  the  nature  or 
extent  of  the  evidence  which  should  be  acted  upon.  Being 
a  question  of  intention,  each  case  must  necessarily  be  decided 
on  the  particular  evidence  offered  in  it  as  to  the  acts 
of  the  parties  and  the  position  in  which  they  stood  to  each 
other,  the  amount  of  the  debt,  the  means  possessed  by  the 
debtor,  and  the  other  circumstances  shewn  to  be  connected 
with  the  transaction. 

On  this  view  of  the  rule  of  law,  it  is  obvious  that  the 
ground  on  which  the  Civil  Court  has  decided  the  case  is 
not  alone  sufficient  to  invalidate  the  transfer  in  question, 
and  for  the  reasons  given  that  Court  must  be  required  to 
return  a  finding  on  the  issue: — Was  the  transfer  of  the 
securities  really  made  with  the  fraudulent  motive  and  in- 
tention of  depriving  the  plaintiff  of  the  means  of  recover- 
ing  his  debt  from  the  1st  defendant's  property  generaUy  1 

It  is  accordingly  hereby  ordered  that  the  foregoing 
issue  be,  and  the  same  hereby  is,  referred  to  the  Lower 
Appellate  Court  for  trial  upon  the  evidence  already  recorded 
in  the  suit,  the  finding  thereon  together  with  the  evi- 
dence to  be  returned  to  this  Court  within  six  weeks  from 
the  date  of  receiving  this  order. 
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lapprllate Sfunsllitftion  (a) 

Special  Appeal  ( Miacellaneoua)  No.  73  of  1868. 

Lakshmahma  and  another  against  Y ES^KATAaA'OAVA 

Cha'bia'b. 

The  petitioners,  as  widow  and  adopted  son  of  a  decree-holder, 
applied  by  petition  to  the  District  Maosil  for  ezeoation  of  the  decree 
on  the  17th  Jane  1864. 

The  District  Munsif  made  an  order  stating  that  ezecation  would 
not  be  granted  unless  the  petitioners  obtained  a  certiticate  from  the 
District  Court  under  Act  XX VII  of  1860.  In  August  1864,  an 
application  was  made  for  a  certificate  to  the  Civil  Court,  and  an  order 
was  made  refusing  the  application,  and  the  order  was  affirmed  on 
appeal.     A  second  application  was  made  for  execution  in  July  1867. 

Held^  that  the  right  of  the  petitioners  to  obtain  ezecation  was 
barred  by  Section  20,  Act  XIY  of  1669. 

Qua€r€j  whether  a  Suit  on  the  decree  could  be  maintained. 

THIS  was  a  Special  Appeal  against  an   order  of  J.   W.        1868. 
Breeks,  the  Acting  Civil  Judge  of  Chittoor,  dated  the  s^aJSWoir 
19th  December  1867.  0/1868! 

Srinivdaa  Chdry,  for  th.e  Petitioners, 

Pd/rthasarathy  A  iyangdr,  for  the  Counter-petitioneri 

This  petition  coining  oafor  hearing,  the  Court  delivered 
the  following 

Judgment  : — ^This  is  an  appeal  from  an  order  of  the 
Civil  Court  of  Chittoor  affirming  the  order  passed  by  the  Dis- 
trict Munsif  on  the  dismissal  of  the  appellant's  application 
for  execution  of  the  decree  in  the  Suit  No.  24a  of  1852  on 
the  ground  that  his  right  to  proceed  was  barred  by  Section 
20  of  the  Act  of  Limitations. 

The  material  facts  appear  to  be  that  on  the  death  of 
the  plaintifi  in  Suit  No.  249  of  1858  (the  decree-holder), 
the  appellants  claimed  to  enforce  the  decree  as  his  widow 
and  adopted  son,  and  made  an  application  by  petition  to 
the  District  Munsif  s  Court  for  execution  on  the  17th  June 
1864.  The  District  Munsif  thereupon  passed  an  order 
stating  that  execution  would  not  be  granted  unless  the  peti- 
tioners obtained  a  certificate  from  the  District  Court  under 

(a)  Present :  Scotland,  C.  J.  and  Ellis,  J. 
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1868.  Act  XXVII  of  1860.  Before  this  order,  the  widow  on  be- 
<TrM~Y~>r^  half  of  her  adopted  son  had  instituted  a  Suit  No.  3  of  1864  in 
of  1868.  the  Civil  Court  against  her  father  Und  her  deceased  hus- 
band's relations,  in  which  she  obtained  a  decree  on  the  2nd 
rebruary  1867  in  favor  of  the  right  of  her  adopted  son  to 
certain  immovable  property  of  his  adoptive  father.  She  also 
made  an  application  for  a  certificate  under  Act  XXVII  of 
1860  in  August  1864,  which  was  rejected,  and  she  unsuc- 
cessfully appealed  against  that  rejection.  The  decree  in  No. 
3  of  1 864  was  appealed  from,  and  in  the  appeal  a  razina- 
mah  was  filed  and  a  decree  passed  in  accordance  therewith. 
Nothing,  however,  was  done  with  respect  to  execution  ou 
the  decree  in  No.  249  of  1852  between  the  17th  June 
1864  and  July  1867.  when  the  order  now  appealed  from 
was  made. 

Clearly  there  has  been  no  proceeding*  to  enforce  the 
decree  or  to  keep  it  in  force  within  three  years,  and  Section 
20,  of  Act  XI V  of  1 859  is  a  bar  to  the  issuing  of  process  of  eze- 
cutiou,  unless  the  District  Munsifs  order  of  the  17th  June 
1 864  had  the  efiect  of  making  the  then  application  a  con- 
tinuing one.  With  the  desire  of  securing,  if  possible,  what 
appears  to  be  a  just  claim,  we  have  looked  to  see  whether 
it  was  admissive  to  construe  the  order  as  a  recognition  of 
the  right  of  the  applicants  as  representatives  to  execution; 
and  a  stay  of  the  necessary  process  until  the  required  certi- 
ficate should  be  produced,  in  which  case  it  might  perhaps 
be  considered  that  there  had  been  a  continuing  proceeding 
at  all  events  until  the  subsequent  unsuccessful  proceeding 
for  a  certificate  came  to  an  end.  But  we  are  unable  so  to 
construe  the  order.  It  appears  to  be  simply  a  rejection  of 
.the  application  on  the  ground  that  the  applicants  could  not 
be  recognised  as  representatives  except  on  the  production 
bf  the  certificate.  The  applicants  might  have  renewed  theit 
application  for  execution  after  the  failure  to  obtain  thd 
certificate,  and,  if  again  unsuccessful,  might  have  appealed  ad 
they  have  now  done.  We  must,  therefore,  dismiss  this  appeal 
but  without  costs.  It  may  be  that  a  suit  on  the  decree 
Vill  lie  notwithstanding  the  enactment  in  Section  11  of 
Act  XXIII  of  1861,  the  effect  of  the  District  Munsifs  ordei^ 
being  to  deny  the  right,  of  the  widow  and  adopted  son  to 
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be  made  parties  in  order  to  execute  the  decree.  We^  however,        1868. 
give  no  opinion  on  the   point,  and  the  caee  of  Buddu  Ra^  j^^fjr^^a^r 
maiya  v.  (7.  Venkaiya,S,MadT(iB  High  Court  Mepotts  263  (i n     of  1868. 
accordance  with  which  this  appeal  is  entertained)  certainly 
bears  against  the  right  of  suit. 

Appeal  diaviissed. 


^iifltital  3an£(litrttoit  (a) 

In  the  matter  of  the  Petition  of  Narunasami  Pillai 
under  Section  84  of  the  Registration  A  ct  XX  of  1866. 

The  only  two  things  which  ai-e  absolutely  required  by  Section 
SI  of  Act  XX  of  1866  as  couditions  without  oompliance  with  which 
registration  is  prohibited  are,  first,  that  the  instrument  shall  contain 
a  description  of  the  property  sufficient  to  identify  it,  and,  secondly, 
that  if  the  instrument  oon tains  a  map,  a  copy  or  copies  of  the  map 
shall  accompany  the  instrumeut  when  presented  for  registration. 
The  other  provisions  of  Section  21  are  directory  only.  The  circum- 
stance, therefore,  that  the  description  of  the  parcels  in  the  iusfrument 
does  not  specify  the  registration  district,  or  sub-district,  or  division, 
or  village  in  which  the  property  is  situate,  or  the  former  occupancy, 
is  not  alone  sufficient  to  disentitle  a  party  getting  an  instrument 
registered,  if  the  description  in  the  instrument  is  sufficient  to  identify 
the  property. 

Upon  a  petition  under  Section  84  of  Act  XX  of  I866i  the  District 
Court  is  bound  to  ascertain  whether  the  description  is  sufficient  to 
identify  the  property  not  withstanding  the  failure  to  supply  some 
particular  mentioned  in  Section  21,  or  the  rules. 

It  is  not  necessary  that  the  executing  party  should  attend  in 
Court,  pursuant  to  notice  served  under  Section  84,  in  order  to 
authorise  the  Court  to  order  the  registration  of  the  instrument. 
Under  Section  84^  the  Court  is  not  bound  to  direct  registration  of  the 
instrument  even  if  satisfied  tiiat  the  requirements  of  the  law  have 
been  complied  with,  though  in  the  exercise  of  this  discretion  the 
Court  ought  not  to  refuse  registration  unless  very  clearly  satisfied 
that  thd  registration  will  work  ixy'ustice. 

The  verified  statement^  in  the  petition  for  registration,  of  the 
execution  of  the  instrument  is  not,  wnen  the  executing  party  fails  to 
appear  in  Court,  sufficient  proof  of  the  execution,  in  order  that  the 
(foort  may  direct  registration. 

SsmhUf  the  words  "  the  revenue  officer  in  whose  jurisdiction  the 
person  whose  attendance  is  desired  may  be/'  in  Section  40  of  the  Act, 
point  to  the  chief  revenue  officer  of  the  district,  viz.,  the  Collector,  or, 
if  in  any  defined  sub-district  the  sub-Collector,  such  sub^Collector  has 
all  the  powers  of  a  Collector. 

TN  the  matter  of  this  petition,  the  following  Judgment,  in  ^^^^\ 

-■•    which  the  fiacts  suflBiciently  appear,  was  delivered  by — '" 

(a)  Present :  Bittleston,  J. 
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18fi8.  BiTTLESTON,  J. — The  first  question  which  I  have   to 

^<^v  '^^v_  consider  is  whether  the  requirements  of  the  law  have  been 
complied  with  on  the  part  of  the  petitioner,  so  as  to  entitle 
the  document  to  registration. 

Both  the  Registrar  of  Madras  and  also  the  Registrar 
General  on  Appeal  have  stated  in  their  reasons  for  refusing 
registration  that  the  description  of  parcels  in  the  mortgage 
deed  presented  to  them  for  registrution  is  insufficient  to 
satisfy  the  provisions  of  the  Act  and  of  the  Rules  57  and 
58  made  under  the  Act.  The  Registrar  General  specifies 
the  points  in  which  the  description  is  defective. 

One  of  the  parcels  is  described  in  the  deed,  thus  :  *'  As 
also  the  bungalow  and  garden  in  the  Luz  bearing  Nos. 
3  and  4,  situated  in  the  4th  Division  of  Police  of  the 
Madras  District,  formerly  occupied  by  H.  Bill,  and  at 
present  occupied  by  Mrs.  Doctor  Sherman,  and  bounded  on 
the  west  by  a  road,  south  by  a  house  formerly  belonging  to 
Mr.  R.  Dasilva,  and  at  present  to  Singara  Mudalli,  east  by  a 
ane,  west  by  a  house  belonging  to  Mr.  C.  Dasilva,  containing 
one  cani,  &c.,  as  per  the  conveyance  in  my  favor,  dated  11th 
March  1805,"  and  the  objection  taken  to  that  description 
is  that  the  Luz  is  not  one  of  the  36  divisions  or  villages 
named  in  amended  Rule  57.  Now  whether  that  is  or  is 
not  a  fatal  objection,  wholly  disentitling  the  petitioner  to 
have  the  document  registered,  depends  upon  the  proper 
construction  of  Section  21  of  the  Act.  That  Section  provides 
as  follows :  *'  No  instrument  relating  to  immovable  pro- 
perty shall  be  accepted  for  registration  unless  it  shall 
contain  a  description  of  such  property  sufficient  to  identify 
the  same.  Houses  in  towns  shall  be  described  as  situate 
on  the  north  or  other  side  of  the  street  or  road  (mentioning 
it)  to  which  they  front  and  by  their  existing  and  former 
occupancies,  and  by  their  numbers,  if  the  houses  in  such 
street  or  road  are  numbered.  Other  houses  and  lands 
shaJl  be  described  by  their  name,  [if  any,  and  as  being  in 
the  territorial  division  in  which  they  are  situate,  and  by 
their  superficial  contents,  the  roads  and  other  properties 
on  which  they  abut,  and  their  occupancies,  and  also, 
whenever  it  is  practicable,  by  reference  to  a  Government 
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map  or  survey.    No  document  coDtainiDg  a  map  or  plan       1868. 

of  any  property  comprised  therein  shall  be  accepted  for     ^aj^26.  ^ 

registration,  unless  it  be  accompanied  by  a  true  copy  of  the 

map  or  plan  ;  or,  in  case  such  property  shall  be  situate  in 

several  sub-districts,  by  such  number  of  true  copies   of 

the  map  or  plan  as  shall  be  equal  to  the  number  of  such 

sub-districts,  and  in  case  the  property  shall  be  also  situate 

in  several  districts  by  such  further  number  of  true  copies 

of  the  map  or  plan  as  shall  be  equal  to  the  number  of  such 

districts/' 

Now  I  agree  that  Riile  57,  having  been  made  by  the 
Registrar  General,  approved  by  the  Local  Government  and 
published  in  the  Official  Gazette  pursuant  to  Section  80  of 
the  Registration  Act,  has  the  same  force  as  if  it  had  been 
inserted  in  the  Act,  and  that  therefore  Section  21  for  the 
purposes  of  this  case  must  be  read  as  if  in  lieu  of  the 
words  "  in  the  territorial  division  in  which  they  are  situat^" 
The  words  of  the  57th  Rule  had  been  inserted,  and  the  Section 
had  required  a  description  of  the  property  as  situate  "  in 
the  district  of  Madras,  and  in  one  or  other  of  the  divisions 
or  villages"  in  that  rule  mentioned  ;  of  which  certainly 
the  Luz  is  not  one.  Therefore  to  comply  strictly  with 
Section  21,  and  the  Rule  57,  the  property  ought  to  have 
been  described  as  situate  in  the  district  of  Madras  and 
in  the  division  or  village  of  Mylapore ;  but  the  question 
is  whether  the  omission  so  to  describe  it  prevents  its 
registration.  In  my  opinion  it  does  not.  Upon  carefully 
considering  Section  21,  it  appears  to  me  that  the  two 
things  which  by  that  Section  are  absolutely  required  as 
conditions,  without  compliance  with  which  registration  is 
prohibited^  are,  1st,  that  the  instrument  shall  contain  a 
description  of  the  property  sufficient  to  identify  it ;  and, 
2ndly,  that  if  the  instrument  contains  a  map  or  plan,  then 
a  copy  or  copies  of  that  map  or  plan  shall  accompany  the 
instrument  when  presented  for  registration.  The  other 
provisions  of  the  Section  are,  I  think,  directory  only,  indi- 
cating the  intention  of  the  Legislature  as  to  the  kind  of 
description  ordinarily  to  be  required,  but  not  importing 
the  absolute  necessity  of  strict  compliance  therewith  in 
order  to  entitle  an  instrument  to  registration,  if  the  des- 
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1868.        cription  which  is  given  be  sufficient  to  identify  the  pro- 
May  26.      perty.    It  seems  to  me  improbable  that  the  Legislature 
should  have  intended  so  strictly  to  define  the  particular 
method  of  description  when  the  consequences  of  so  holcjing 
are   considered.     Those  consequences  may   be  illustrated 
by  the  circumstances  of  the  present  case.    The  executing 
party,  who  by  the  terms  of  the  instrument  appears  to  have 
received  12,000  rupees  from  the  petitioner,  fails  to  appear 
when  summoned  to  the  Registration  Office,  and  his  attend- 
ance  not   being   procurable,  the    instrument  cannot    be 
Altered  however  slight  the  variation  required  so  as  to  make 
the  description  of  the  parcels  comply  with  the  rule.    The 
instrument  therefore  cannot  be  registered,  and  by  the  opera- 
tion of  Section  49  of  the  Act,  it  becomes  waste  paper  in  the 
hands  of  the  party  who  has  advanced  his  money  upon  it. 
The  absence  of  negative  words  in  that  part  of  Section  21, 
which  mentions  the  particulars  of  the  required  description, 
coDfirras  me  in  the  view  that  that  part  of  the  Section  is 
directory  only  ;  and  I  refer  to  the  case  of  Cole  v.  Ghreen  (7 
Scott's  N.  R.  682, 704)  as  an  authority  for  the  construction 
which  I  have  put  upon  the  Section. 

A  subordinate  registering  officer  may  consider  himself 
bound,  and  perhaps  may  be  justified,  in  obedience  to  the 
orders  of  his  superiors,  in  not  passing  for  registration  any 
document  which  does  not  comply  with  the  rules,  taking 
such  compliance  as  the  only  t«est  which  he  can  recognise, 
of  a  description  sufficient  to  identify  the  property ;  but  in 
this  Court  at  all  events  upon  a  petition  under  Section  84 
it  seems  to  me  that  I  am  bound  to  ascertain  whether  the 
description  is  sufficient  to  identify  the  property,  notwith- 
standing the  failure  to  supply  some  particular  point  men- 
tioned either  in  Section  21,  or  the  rules. 

In  the  present  instance  there  can  be  no  doubts  and  it 
is  not  disputed  that  the  description  is  sufficient  to  identify 
the  property,  and  if  in  registering  the  document  the  regis- 
tering officer  should  make  a  note  in  the  margin  against  the 
word  *'  Luz"  "  in  the  district  of  Madras  and  division  or 
village  of  Mylapore,"  then  the  registration  of  the  instru- 
ment will  be  accompanied  with  all  the  information  which 
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eiiher  the  Legislature  or  the  Registrar  General  has  deemed      ^868 


desirable.  _May2^ 

The  observations  above  made  seem  to  me  also  to  apply 
to  the  objection  taken  by  the  Registrar  General  to  the  des- 
cription of  another  piece  of  property  also  mortgaged  by  this 
same  instrument,  and  described  as  "  the  house  and  ground 
situated  at  Little  Mount  Guindy,  and  occupied  at  present 
by  Apothecary  Stephenson,  and  boupded  oe  the  north  by 
the  river,  on  the  south  by  the  Little  Mount  Church,  east 
by  a  lane  and  Richardson's  house,  west  by  a  lane  and 
Johannes'  house,  known  as  Crump's  house,  and  measuring  in 
length  241^  ft,  and  in  breadth  240  ft.,  as  per  the  convey- 
ance in  my  favor,  dtited  10th  September  1866."  The  objec- 
tion is  that  under  Rule  58  this  property  should  have  been 
described  as  situated  in  the  registration  district  of  Chingle- 
put  and  in  the  registration  sub-district  of  Sydapet,  so 
that  the  very  form  of  objection  shows  that  the  descrip- 
tion given  is  sufficient  to  inform  the  registering  officers  in 
which  registration  district  and  sub-district  the  property 
is  situate.  Further  it  is  objected  that  under  Section  21, 
the  name  of  the  former  occupant  should  have  been  given  ; 
and  (assuming  the  Little  Mount  Guindy  to  be  a  town) 
so  it  should,  if  exact  compliance  with  the  terms  of  that 
Section  was  absolutely  essential.  But  the  very  mention 
of  this  as  one  of  the  required  terms  of  description  goes 
far,  I  think,  to  show  that  exact  compliance  with  those 
terms  was  not  intended  to  be  a  condition  precedent  to 
the  right  to  registration,  a  description  "  by  their  existing 
and  former  occupancies  is  required  as  to  houses  in  towns 
and  as  to  other  houses  and  lands  a  description  by 
their  occupancies,"  which  means,  I  suppose,  existing  occu- 
pancies," so  that  if  the  Little  Mount  Guindy  be  not  a 
town,  and  I  don't  imagine  that  a  Madras  Jury  would 
find  it  to  be  so,  the  description  by  the  existing  occupant 
Mr.  Apothecary  Stephenson  appears  to  be  sufficient. 
But  suppose  the  name  of  the  former  occupant  could  not 
be  ascertained,  or  not,  without  great  trouble  ?  the  pre- 
sent occupant  may  have  been  in  possession  for  many  years, 
and  previously  for  many  years  the  property  may  have  been 
imoocupied.    Must  there  be  a  laborious  antiquarian  re- 
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1868.  search  into  the  remote  history  of  the  property  for  the 
May  26.  purpose  of  ascertaining  the  name  of  tm  old  tenant  in  order 
to  entitle  a  purchaser  or  mortgagee  to  have  his  deed  re- 
gistered ?  I  observe  that  the  form  of  petition  given  in 
the  Schedule  to  the  Act  contains  a  statement  that  the 
petitioner  has  complied  with  the  requirements  of  the  Act 
80  far  as  it  liaa  been  possible  for  him  to  do  so,  which  also, 
I  think,  favors  the  view  I  have  taken  of  Section  21. 

Having  thus  arrived  at  the  conclusion  that  the  des- 
cription of  the  pi*operty  in  the  instrument  is  sufficient  for 
identification,  there  is  not  in  this  case  anything  to  prevent 
the  Court  from  directing  that  it  should  be  registered. 

In  order  to  enable  the  registering  officer  to  register 
the  attendance  of  the  executing  party  or  his  lepresenta- 
tive,  assign  or  agent,  is  in  general  necessary  under  Section 
36  of  the  Act;  but  it  is  not,  in  my  opinion, necessary  that 
the  executing  party  should  attend  in  Court  pursuant  to 
the  notice  served  upon  him  under  Section  84  in  order  to 
authorise  the  Court  to  order  the  registration  of  the  instru- 
ment ;  for  Section  36  is  in  express  terms  made  subject  to 
the  provisions  of  Section  84.  On  the  other  hand,  the 
Court  is  not  bound  under  Section  84  to  direct  registratioa 
of  the  instrument,  even  if  satisfied  that  the  requirements 
of  the  law  have  been  complied  with.  The  words  are 
"  the  Court  may,  if  it  shall  think  proper/'  but  in  the 
exercise  of  his  discretion,  the  Court  ought  not,  in  my 
opinion,  to  refuse  registration  unless  very  clearly  satis- 
fied that  the  registration  will  work  injustice ;  for,  on  the 
one  hand  the  refusal  of  registration  shuts  out  the  party 
claiming  under  the  instrument  from  all  remedy,  whilst  on 
the  other  the  registration  of  the  instrument  does  not  pre- 
vent the  executing  party,  if  sued  upon  it,  from  making  any 
defence  which  would  otherwise  have  been  open  to  him. 

The  only  remaining  question  is  whether  the  verified 
statement  in  the  petition  of  the  execution  of  the  document 
is  sufficient  when  the  Executing  party  fails  to  appear ;  and 
I  think  it  is  not.  In  such  cases  the  same  course  should  be 
pursued  as  when  a  defendant  in  a  suit  does  not  appear, 
and  the  case  is   heard  ex-parte.    The  execution  of  the 
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instrument  must  be  proved  on  solemn  affirmation  by  tho  1 868. 
petitioner  or  a  witness  who  was  present  at  the  execution,  ^^V  2^« 
and  the  deposition  should  be  taken  down  and  kept  with 
the  record.  Upon  the  point  so  fully  stated  by  the  Registrar 
General  in  his  reasons  for  refusing  registration  in  this  case, 
viz.,  the  power  to  compel  the  attendance  of  the  executing 
party  before  the  registering  officer,  it  is  not  necessary  for 
me  in  this  case  to  say  anything,  but  I  cannot  doubt  that 
under  Section  40  of  the  Act  the  very  same  power  exists  of 
compelling  the  attendance  of  an  executing  party  summoned 
before  the  registering  officer,  as  that  which  the  law  gives 
for  compelling  the  attendance  of  a  witness  before  a  Civil 
Court.  The  difficulty  seema  to  be,  who  is  the  Revenue 
Officer  by  whom  the  process  for  enforcing  attendance  is  to 
be  issued  and  served,  and  T  think  that  the  words  **  the 
Revenue  Officer  in  whose  jurisdiction  the  person  whose 
attendance  is  desired  may  be,"  mean  the  chief  revenue 
officer  of  the  district,  viz.,  the  Collector,  or,  if  in  any  de- 
fined sub-district,  a  Sub-Collector  has  all  the  powers  of 
the  Collector,  then,  in  that  sub-district  the  Sub-Collector*. 

In  my  opinion  the  registering  officer  is  the  person 
who  is  to  exercise  a  discretion  as  to  the  extent  to  which 
the  process  for  compelling  attendance  shall  be  carried,  viz., 
1st,  whether  a  warrant  to  apprehend  the  person  should  be 
issued,  and,  2nd,  if  that  process  failed,  whether  an  attachment 
of  bis  property  should  take  place  under  Section  159,  and 
the  Kevenue  Officer  is  the  person  to  issue  and  serve  the 
process. 

The  inability  therefore  to  compel  the  attendance  of 
Mr.  Bowie  alleged  by  the  District  Registrar  does  not,  in  my 
opinion,  exist ;  but  I  agree  with  the  Registrar  General  that 
the  practical  difficulties^  which  in  this  Presidency  alone 
appear  to  arise  in  the  way  of  executing  compulsory  pro- 
cess, formed  a  very  good  reason  why  the  Registrar  in  the 
exercise  of  his  discretion  should  refuse  to  make  the 
attempt ;  and  the  matter  is  not  of  the  same  importance  if  it 
be  correctly  held  that  upon  petition  to  this  Court  the  non- 
attendance  of  the  executing  party  either  at  the  Registra* 
tion  Office  or  in  the  Court  is  not  a  sufficient  ground  for 

refasing  registration^ 

13 
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1868.  Upon  proof  of  the  execation  of  the  document  the 

May  gg.  _  order  will  go  for  its  registration. 


appellatr  S^nrismicttott  (a) 

Special  Appeal  No>  144  of  1868. 

Kbishka • Special  Appellant. 

Ba'tappaShanbha'qa. Special  Respondent. 

In  a  suit  to  establish  a  right  of  water  and  for  damages  for 
interruption  of  the  same  the  facts  were :— Plaiatiff  and  defendant  by 
agreemeut  between  themoouatructed  a  dam  across  a  main  channel,  and 
from  thence  a  smaller  channel  was  made  through  the  land  of  the 
defendant  to  the  plaintiff's  iaud^  by  means  of  which  it  was  agreed  that 
the  plaintiff  should  bo  at  liberty  to  irrigate  his  fields.  This  agree- 
ment was  acted  upon  for  a  long  course  of  years  • 

Held,  that  the  agreement  was  not  a  mere  parol  license  revooa- 
ble  at  the  pleasure  of  the  defendant^  but  an  agreement  which  created 
a  right  of  easement,  unlimited  in  point  of  time,  to  the  use  of  the 
water  by  the  plaintiff,  and  imposed  upon  the  defendant  the  corres- 
ponding duly  of  allowing  the  accustomed  supply  to  flow. 

A  mere  license  differs  in  its  effects  from  a  license  coupled  with 
the  creation  of  an  interest.  The  former  ia  revocable^  but  the  latter  ia 
subject  to  the  same  incidents^  and  is  as  binding  and  irrevocable  as 
any  other  contract,  gift,  or  grant. 

The  law  in  this  country  does  not  require  that  any  agreement 
between  natives,  whether  in  regard  to  the  transfer  or  creation  of  an 
interest  in  land,  or  otherwise,  should  be  in  writing  ;  nor  does  it 
distinguish  between  agreements  under  seal  and  by  parol* 

Kesava  Pillai  i^  Peddu  Reddi  and  others  (1,  Madras  High  Court 
Beports  258}  distinguished 

1868.       rpHIS  was  a  Special  Appeal  against  the  decree   of  T. 

*^«>ttf  8.      X     Muthusami  Aiyar,  the  Principal  Sadr  Amin  of  Manga- 

^'  t^l868.'*^  1^^^>  ^^  Regular  Appeal  Na  27  of  1866,  reversing  the  decree 

of  the  Court  of  the  District  Munsif  of  Mangalore  in  Original 

Suit  No.  200  of  1862. 

Sanjiva  Ban,  for  the  Special  Appellant^  the  plaintiff. 

Bdma  Rau,  for  Pdrthaaaradhy  Aiyangdr,  for  the  Spe-* 
eial  Respondent,  the  fourth  defendant. 

The  Court  deliyered  the  following 

Judgment  : — In  this  case  the  admitted  facts  are  that 
th0  plaintiff  and  defendant  by  agreement  between  them  con* 

(«}  Present ;  Scotland^  C.  J,  and  Oollatt  J. 
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strocted  a  dam  across  a  main  channel,  and  from  thence  a       1668. 
smaller  channel  was  made  through  the  land  of  the  defend-  «•  a  y^  144 
ant  to  the  lands  of  the  plaintiff,  by  means  of  which  it  was     of  1868. 
agreed  that  the  plaintiff  should  be  at  liberty  to  bring  water 
for  the  irrigation  of  his  fields.  This  agreement  has  been  exe« 
cuted   and  acted  upon  for  a  long  course  of  years,  and  the 
only  matter  oi  fact  upon  which  the  parties  were  at  issue 
was  whether  the  privilege  of  using  the  water  extended  to 
the  plaintiff's  fields  Nob.  1  and  2,  or  was  limited  to  his  other 
fields,  and  both  the  Lower  Courts  have  found  upon  the  evi* 
dence  afforded  by  long  continued  usage  that  the  two  fields 
in  question  were  included  in  the  agreement.    The  case  is 
thus  simply  one  of  an  agreement  between  the  parties,  and  no 
question  of  title  by  prescription  arises.    The  Munsif  upheld 
the  agreement,  and  awarded  damages  for  the  loss  caused 
by  the  defendant  having  obstructed  the  flow   of  water 
to  the  two  fields  in  question.    The  Principal  Sadr  Amin  on 
the  contrary  held  that  the  right  claimed  by  the  plaintiff  was 
in  the   nature  of  an  easement,  and  that  a  special  grant  in 
writing  was  essential  to  its  acquisition,  and  that  the  agree^ 
ment  in  this  case  was  a  mere  parol  license  revocable  at  the 
pleasure  of  the  defendant,  and  £or  this  he  relied  on  the  case 
reported  in  1,  Madras  High  Court  Reports,  258.     We  are 
clearly  of  opinion  that  the  Principal  Sadr  Amin  is  in  error 
and  has  been  misled  by  some  general  expressions  to  be  found 
in  the  judgment  referred  to.     Without  saying  how  far  we 
should  have  concurred  in  the  decision  in  that  case,  it  is 
sufficient  to  observe  that  that  was  a  case  of  an  arrangement 
between  a  landlord  and  his  tenant  as  to  something  to  be  done 
on  his  own  land,  and  cannot  govern  a  case  like  the  present, 
of  an  agreement  between  strangers  for  the  creation  of  an 
easement  over  one  tenement  in  &vor  of  another  tenement. 
Now  a  mere  license  passes  no  interest  nor  alters  or  trans- 
fers property  in  anything,  but  merely^  makes  an  act  lawful 
which  without  it  had  been  unlawful,  and  this  is  in  its  nature 
revocable,  and   even  by   English  Law,  a  license  under  seal 
(provided  it  be  a  mere  license)  is  as  revocable  as  a  license 
by  parol.    But  a  mere  license  is  something  quite  dlflereut 
from  a  license  coupled  with  the  creation  of  an  interest. 
When  that  exists  in  a  valid  form  it  operates  as  a  contract 
or  a  gift  or  grant,  and  is  subject  to  the  same  incidents,  and 
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1868.      is  as  binding  and  irrevocable  as  any  other  contract,  gift,  or 
June  8.     g^^Q^     Here  undoubtedly  there  was  an  agreement  which 


^186  8.  created  the  interest  or  right  of  easement  in  favor  of  the  plain- 
tiff on  which  his  cause  of  action  rests.  There  is  nothing  in 
the  law  of  this  country  which  requires  that  any  agreement 
between  natives  of  this  country  whether  in  regard  to  the 
transfer  or  creation  of  an  interest  in  land  or  otherwise 
should  be  in  writing.  The  necessity  under  English  Law  of 
a  grant  in  writing  and  under  8eal  for  the  creation  of  such 
an  incorporeal  right  as  an  easement  is  <lue  entirely  to  rea- 
sons derived  from  the  Feudal  and  Statute  Law  {Hewlina^ 
V.  Shippam  5  B.  and  Cr.  221),  and  even  where  there  is  no 
such  grant,  but  the  agreement  has  been  executed  and 
expense  incurred  on  the  faith  of  it,  a  Court  of  Equity  will 
not  permit  one  party  to  be  guilty  of  the  fraud  of  depriving 
the  other  of  the  enjoyment  of  the  benefits  contracted  for  by 
reason  of  the  want  of  a  complete  legal  title  {Duke  of  Devon^ 
ahire  v.  Eglin  14  Beav  530).  In  the  present  case  the  agree- 
ment between  the  parties  being  valid  by  the  law  of  this  coun- 
try, which  does  not  admit  of  any  distinction  between  agree- 
ments under  seal  and  by  parol,  it  gave  aright  unlimited  in 
point  of  time  to  the  use  of  the  water,  and  imposed  on  the 
defendant  the  corresponding  duty  of  allowing  the  accus- 
tomed supply  to  flow,  and  having  been  execut<ed  and  as  res- 
pects the  fields  in  question  acted  upon  for  a  long  course  of 
years,  ought  clearly  to  be  maintained.  We  need  only  refer 
to,  that  we  may  not  be  supposed  to  have  overlooked,  the 
further  class  of  cases  in  which  there  is  a  license  by  A  to  B  to 
do  something  upoji  B's  land,  the  effect  of  which  may  be  to 
narrow  or  extinguish  an  incorporeal  right  or  easement 
enjoyed  by  AoverB's  land  ;suchlicense  may  even  by  English 
law  be  by  parol  in  respect  to  things  of  common  or  general 
right,  and  when  once  executed,  is  irrevocable. 

The  result  of  our  judgment  v/ill  be  to  reverse  the 
decree  of  the  Principal  Sadr  Amin,  and  to  restore  that  of  the 
Munsif ;  but  before  we  can  finally  dispose  of  this  Special 
Appeal,  it  is  necessary  to  refer  the  case  to  the  Principal 
Sadr  Amin  to  find  what  amount  of  damages  the  plaintiff  is 
entitled  to  by  reason  of  the  wrongful  act  of  the  defendant 
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Appellate  3(uns(litctton  (a) 

In  the  Petition  of  T.  Venkatasami  Naik  under 
Section  84,  Act  XX  of  1866. 

'Where  an  ezBCuting  party  to  a  document  appears  before  the 
registering  officer  and  admits  eiecutioo,  but  refuses  to  sign  on  the 
back  of  the  instrument  as  ad  mitt  iug  the  execution  or  do  sny  other 
act  towards  its  registration,  the  registering  officer  cannot,  without  the 
order  of  the  District  Court  under  Section  84  of  Act  XX  of  1866,  proceed 
with  tberegisti'ation  of  the  instrument,  as  the  provisions  of  Sections 
66  and  67  could  not  be  complied  with.  Denial  of  the  receipt  of  part 
nf  the  consideration  money  by  the  executing  party  U  not  a  sufficient 
ground  for  the  District  Court  refusing  rt-gistratiou  under  Section  84 
of  the  Act. 

Where  two  instniments  are  contained  in  the  same  paper  and  re- 
late to  the  same  propei-ty  and  are  both  presented  for,  and  in  all  other 
respects  are  entitled  to  registration,  it  is  not  a  sufficient  ground  for 
refusing  registration  that  in  one  of  the  documents  the  property  is 
described  only  by  reference  to  the  other. 

When  any  question  crises  under  the  Registration  Act  as  to  the 
nature  or  effect  of  any  instrument,  or  the  sufficiency  of  any  descrip- 
tion contained  in  it^  the  Court  must  endeavour  to  gather  from  the 
words  used  the  iuteotion  of  the  parties  and  give  effect  to  it;  and 
not  require,  as  a  condition  of  registration,  that  the  instrument  be 
drawn  up  in  technical  language.  ^ 

Though  in  the  later  of  two  instruments  there  are  no  words  directly 
referring  to  the  first,  yet  the  frame  of  the  documents  shewingdthat 
the  second  document  should  be  taken  to  refer  to  the  first,  the  second 
document  must  be  taken  to  contain  a  sufficient  reference  to  the  first. 

Refusal  by  the  executing  party  to  initial  an  apparent  alteration 
not  materially  affecting  the  instrumont,  unaccompanied  by  any 
suggestion  that  the  alteration  was  improperly  made  after  executioU| 
does  not  render  the  document  nou-registrable. 


I 


N  the  matter  of  this  petition,  the  following  Judgment,        1868. 
in  which  the  facts  fully  appear,  was  delivered  by  9^A  June, 


BiTTLESTON,  J. — ^lam  of  opinion  that  the  petitioner  is 
entitled  under  the  circumstances  of  this  case  to  an  order 
for  the  registration  of  two  documents  mentioned  in  his 
petition  and  produced  by  him  in  Court. 

They  are  written  on  one  sheet  of  paper.  One  is 
dated  29th  November  1867>  and  is  a  mortgage  debt  bond 
executed  by  Chinnammal  in  favor  of  the  petitioner  whereby 
the  certificates  of  a  house  in  Peddunaik's  pettah  are 
mortgaged  to  the  petitioner  for  150  rupees.  The  other  is 
dated  17th  February  1868,  mortgaging  also  a  Collector's 

(a)  Present :  BittlestoD;  J. 
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1868.  certificate  No.  346,  issued  in  the  name  of  Chinnaniinal  for 
9f/i  Juv^.  "  a  further  loan  of  100  rupees.  This  document  refers  to  the 
previous  loan  of  150  rupees^  and  there  can  be  no  doubt  that 
the  certificate  346  relates  to  the  same  house  in  Peddu- 
naick's  pettah,  and  was  intended  to  be  mortgaged  by  the 
earlier  instrument,  though  at  that  time  the  certificate  had 
not  been  issued  from  the  Collector  s  Cutcherry,  for  in  that 
earlier  document  there  are  the  words ''  as  also  one  deed  No. 
-—to  be  issued  in  my  name  at  present  at  the  Collector's 
Cutcherry." 

At  the  Registration  OflSce  Chinnammal  attended  in 
obedience  to  a  summons  and  admitted  her  execution  of  the 
documents  ;  but  she  refused  to  attest  an  interlineation  in 
the  earlier  bond,  or  to  sign  her  name  on  the  back  of  the 
documents  as  admitting  the  execution,  or  to  do  any  other 
act  towards  their  registration  unless  she  were  paid  a  sum 
of  100  rupees  which  she  claimed  from  the  petitioner.  Under 
these  circumstances,  the  Registrar  of  Madras  refused  regis- 
tration of  the  earlier  instrument,  because  Sections  66  and 
67  of  the  Registration  Act  could  not  be  complied  with, 
and  because  the  interlineation  was  not  attested  by  the 
signature  or  initials  of  the  executing  party,  and  also 
because  the  description  of  the  premises  did  not  include  the 
present  and  former  occupancies.  Registration  of  the  second 
document  was  likewise  refused,  because  Chinnammal  would 
not  sign  any  endorsement  admitting  execution,  and 
because  the  description  of  the  premises  did  not  comply 
with  Section  21. 

Upon  appeal  to  the  Registrar  General,  he  held  that  the 
decision  of  the  Registrar  was  correct ;  and  in  his  reasons 
for  refusing  registration  he  draws  attention  specially  to 
the  diversity  of  practice  which  exists  under  Sections  66 
and  67  of  the  Registration  Act  when  the  executing  party 
refuses  to  sign  the  endorsement  required  by  Section  66 
although  he  admits  the  fact  of  execution.  It  seems  to  me 
that  in  such  a  case  the  registering  officer  cannot,  without 
the  order  of  the  District  Court  under  Section  84,  proceed 
with  the  registration  of  the  instrument.  It  is  not  unrea- 
sonable to  suppose  that  the  Legislature  intended  that  in 
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cases  of  dispute  between  the  party  presenting  an  instru-  ises. 
ment  for  registration  and  the  executing  party,  the  matter  8M  June. 
should  be  referred  to  the  District  Court ;  and  this  view  is 
supported  by  the  language  of  Section  84^  which  requires  the 
B^strar  to  obey  the  order  of  the  Court  and  to  follow  the 
procedure  prescribed  in  Sections  66,  67,  and  68,  "  so  far  as 
may  be  practicable."  The  use  of  these  words  in  this  place 
shows  that  the  Legislature  had  in  contemplation  cases  in 
which  a  Court  might  order  registration,  and  in  which  it 
might  nevertheless  be  impossible  to  comply  with  the 
directions  given  in  those  Sections  ;  and  the  absence  of  the 
same  or  any  similar  words  in  those  Sections  themselves,  as 
well  as  the  language  of  Section  68  which  directs  the 
roistering  officer  to  complete  the  registration  ''  after  the 
provisions  of  Sections  86,  66,  and  67  shall  have  been 
complied  with,"  lead  me  to  the  conclusion  that  the  duty  of 
the  registering  officer  is  to  refuse  registration  unless  those 
provisions  can  be  complied  with. 

It  is,  however,  to  be  observed  that  Section  66,  or  rather 
the  part  of  it  in  question,  has  no  application  where  the  exe- 
cution is  not  admitted ;  and  there  is  one  case  in  which  a 
registering  officer  is  by  Section  36  required  to  register 
though  the  execution  is  not  admitted,  viz.,  where  the  execut- 
ing patty  is  dead,  and  the  registering  officer  is  satisfied 
of  th«  fact  of  execution,  though  the  representative  of  the 
deceased  refuses  to  admit  it.  There  is  no  inconsistency  in 
these  enactments,  for  when  in  Section  68  it  is  said  that "  after 
the  provisions  of  Sections  36,  66,  and  67  shall  have  been 
complied  with,"  the  registering  officer  shall  endorse  the 
eertificate  of  registration  on  the  instrument,  the  meaning  of 
course  is  such  of  the  provisions  as  may  be  applicable  to  the 
particular  case,  that  is  to  say,  if  any  person  had  admitted  the 
execution,  his  signature  must  be  endorsed,  if  any  person 
has  been  examined  his  signature  must  be  endorsed,  ii  any 
payment  has  been  made  in  the  presence  of  the  registering 
officer  »  statement  of  that  fact  must  be  endorsed  ;  but  of 
OQorae  if  none  of  these  things  have  occurred,  the  non^ 
endorsement  of  them  is  not  a  failure  to  comply  with 
Seotjon  68. 
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1868.  ^^  ^^®  present  case   Chinnammal  did  admifc  the  exe« 

9tA  June,    ention,  and  the  registering  officer  could   not  properly,  in 

my  opinion,  proceed  with  the  registration  when  she  refused 

to  sioTQ  the   endorsement.    She   has   been  examined  before 

o 

me,  and  her  somewhat  confused  statement  as  to  part  of  the 
consideration  money  being  unpaid  which  is  denied  by  the 
petitioner,  is  not,  in  my  judgment,  a  sufficient  ground  for 
this  Court  refusing  registration  under  Section  84.  That 
dispute  may  be  hereafter  settled,  if  the  parties  require  it, 
in  a  suit,  in  which  these  documents  will,  after  they  have 
been  registered,  be  admissible  in  evidence. 

It  remains,  however,  for  consideration,  whether  in  other 
respects  than   those  already  mentioned,  the  requirements 
of  the  law   for  the  time  being  in  force  have  been  complied 
with  on  the  part  of  the  petitioner ;  and  the  other  objections 
to  the  registration  of  the  instruments,  are  three:  1st,  that 
the  later  of  the   two  documents  contains  no   description  at 
all  of  the  immovable  property  to  which  it  relates  ;  2nd,  that 
the  interlineation  in  the  earlier   of  the  two  documents  is 
not  attested  by  the  signature  or  initials  of  the  executing 
party  ^  and  3rd,  that  the  description  of  the  premises  in  that 
document  does  not  include  the  present  and  former  occu- 
pancies. Tiie  first  of  these  objections  raises  the  question 
whether  no  instrument  can  be  registered  under  this  Act,  in 
which  the  parcels  are  described  by  reference  to  another 
instrument.    As  a  matter  of  conveyancing,   there    is    no 
objection  to   that  mode  of  description;  and  indeed  it  is  by 
no  means  unusuiJ.  in  the  case  of  the  assignment  of  a  lease 
or  of  the  transfer  of  any  other  instrument  ta.  endorse  the 
assignment  or  transfer  on  the  lease  or  other  instrument 
creating  the  right  transferred  and  to  describe  the  property 
simply  by  reference  to  the  description   in   the  original 
instrument.    In  a  case  which  arose  under  the  English  Act 
regulating  the  registration  of  deeds  in  the  county  of  Mid- 
dlesex (See  19  L.  J.  Q.  B.  537  15  Q.   B.  976),  the  ques- 
tion was  as  to  the  proper  form  of  the  memorial  where  the 
deed  to  be  registered  was  the  assignment  of  a  lea^e  en- 
dorsed on  the  lease  itself^  and  the  Court  said — <'  In  the  case 
of  a  second  deed  endorsedon  a  former  deed,  and  importing 
by  reference  the  description  of  the  premises  from  the  former 
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deed,  it  appears  to  us  necessary  that  the  particulai^s  of  the       1866. 
description  according  to  the  truth  should  be  given,  and    9^^  June. 
that  this  would  not  be  done  unless  the  dates  and  parties  to 
both  deeds  are  specified,  together  with  the  description  from 
both  deeds.     In  such  a  case  the  deed  to  be  registered  ex- 
presses the  lands  by  reference  to  another  deed,  and  the 
memorial  should  state!  that  the  imported  description  is  taken 
from  the  source  referred  to."    This  case  is  not  of  course 
referred  to  as  an  authority  on  the  question  now  under  con<- 
sideration,  for  the  language  of  the  Indian  Registration  Act 
1866  and  the  procedure  under  it  is  quite  different  from  that 
of  the  Stat.  7  Anne  C.  20 ;  but  as  an  illustration  only  of 
what  the  Judges  considered  necessary  by  way  of  descrip- 
tion in  such  a  case  for  the  purpose  of  identifying  the  pre* 
mises  under   Section  21  of  the  Indian  Registration  Act. 
That  is  the  important  point  to  be  ascertained  by  the  Court 
— is  the  description  sufficient  to  identify  the  property  ? 
Now  the  mode  of  registration  provided  by  the  Act  is  that 
the  instruments  registered  shall  be  copied  in  a  book  to  be 
kept  by  the  Registrar,  and  therefore  no  description   by 
reference  to  a  former  instrument  can  be  sufficient  unless 
the  former  instrument  be  also  registered ;  but  it  seems  to 
me  that  where  two  instruments  are  contained  on  the  same 
paper,  and  relate  to  the  same  propei-ty,  and  are  both  pre- 
sented for,  and  in  all  other  respects  are  entitled  to,  regis- 
tration, it  is  not  a  sufficient  ground  for  refusing  registration 
that  in  the  second  document  the  property  is  described  only 
by  reference  to  the  first.    The  books  kept  in  the  Registra- 
tion Office  would  give  the  whole  of  both  documents,  and 
would  show,  or,  I  think,  should  show  that  they  were  written 
on  the  same  paper,  and  the  Index  No.  2  would  refer  to 
both  documents.      Assuming  the  description  in  the  first 
instrument  to  be  sufficient  for  the  purpose  of  identification, 
I  am  of  opinion  that  under  the  circumstances  abovemen- 
tioned,  the  description  by  reference  in  the  second  is  also 
sufficient  for  identification. 

In  the  present  case,  then,  is  the  description  in  the  first 
document  sufficient  for  identification,  and  does  the  second  . 
document  contain  a  sufficient  reference  to  the  first  ?    That 
the  first  document  does  contain  a  description  sufficient  for 


106  ICADBAS  HIQH  COURT  REPORTS. 

^Q^Q-      idflgntification  is,  I  think,  clear.    It  sets  out  the  four  boun- 

Jfiif:—  daries,  and  it  gives  the  name  of  the  street  and  of  the 

Tillage  in  which  the  house  is  situate,  also  the  number  of 
the  house  and  the  side  of  tiie  street  to  which  it  points. 
Indeed  it  furnishes  all  the  particulars  mentioned  in  Section 
21,  excepting  the  existing  and  former  occupancies,  as  to 
which  I  have  held  in  a  former  case  that  the  omission  is  not 
of  itself  a  bar  to  registration. 

I  have  felt  more  difficulty  on  the  point  whether  in  this 
case  the  second  contains  a  sufficient  reference  to  the  first 
document.  Neither  document  is  at  all  of  a  formal  or 
technical  character ;  and  there  are  no  words  in  the  second 
directly  referring  to  the  first  for  the  description  of  the 
property,  but  it  is  impossible  for  any  one  to  read  the  two 
documents  together,  as  they  were  intended  by  the  parties 
to  be  read,  without  seeing  that  the  second  does  refer  to 
the  first,  and  operates  only  as  a  further  charge  on  the 
same  property.  The  certificate  346  is  evidently  the  same 
referred  to  in  the  1st  document  without  number,  and  then 
the  words  "  this  also  was  mortgaged  with  you,"  and  the 
words  **  received  rupees  100,  formerly  due  rupees  150,  in 
all  rupees  250,"  cleaily  connect  the  two  documents  together. 
Seeing  then  that  ibis  Begistration  Act  is  applicable  gene- 
rally throughout  India,  it  cannot,  I  think,  have  been  the 
intention  of  the  Legislature  that  the  right  to  registration 
should  depend  in  any  case  upon  the  use  of  any  formal  or 
technical  expressions  in  the  instruments  offered  for  regis- 
tration, and  it  seems  to  me  that  whenever  any  question 
arises  under  this  Act  as  to  the  nature  or  effect  of  any  instru- 
ment, or  the  sufficiency  of  any  description  contained  in  it, 
the  Court  must  endeavour  to  gather  from  the  words  used 
what  the  parties  intended  by  them,  and  give  effect  to  that 
intention  just  as  if  it  had  been  expressed  in  the  most  formal 
and  technical  manner.  I  cannot  but  see  that  if  in  the  exercise 
of  the  discretion  given  to  the  District  Courts  under  Section 
84,  a  practice  should  spring  up  of  requiring,  as  a  condition 
of  registration,  any  degree  of  technical  nicety  of  expression 
in  the  instrument  offered  for  registration,  a  very  beneficial 
measure  may  probably  be  rendered  an  instrument  of  great 
injustice ;  and  in  the  present  instance,  though  not  without 
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some  hesitation,  I  have  come  to  the  conclusion  that  the  des-        1868, 
cription  of  the  house  in  the  first  instrument  must  be  taken    9^^  ■^^"g- 
to  be  incorporated  bj"  reference  into  the  second^  on  the  prin- 
ciple that  Verba  relata  in  esse  videniur. 

• 

As  to  the  two  remaining  objections,  Yiz.>  the  unattested 
interlineation,  and  the  omission  to  state  the  occu- 
pancies, they  are  more  easily  disposed  o£  I  have  already 
held  that  the  statement  of  occupancies  is  not  a  neces- 
sary condition  of  registration,  if  the  description  be  other- 
wise sufficient  to  identify  the  property,  as  it  seems  to 
me  to  be  in  this  case;  and  as  regards  the  interline- 
ation, the  registering  officer  would  not  probably,  in  the 
exercise  of  his  discretion  under  Section  20,  have  refused 
registration  on  that  ground  alone ;  for  the  interlineation  in 
question  does  not  materiallj  affect  the  terms  of  the  instru- 
ment, and  the  refusal  by  Chinnammal  to  attest  it  was  not 
at  all  put  upon  the  ground  that  it  ought  not  to  be  there. 
Now  although  a  discretion  is  given  by  Section  20  to  the 
registering  officer,  the  exercise  of  that  discretion  is  mani- 
festly subject  to  review  by  the  District  Court  upon  a  petition 
under  Section  84>,  and  where  there  is  no  suggestion  that 
there  has  been  any  improper  alteration  of  the  instrument 
after  execution,  and  the  only  difficulty  arises  from  the 
refusal  of  the  executing  party  to  attest  an  apparent  interli- 
neation, blank  erasure,  or  alteration,  I  think  that  the  Court 
ougbt  not  to  refuse  registration  on  that  ground.  The  inter- 
lineation does  not  of  itself  render  the  document  non- regis- 
trable; and  though  the  executing  party  refuses  to  initial 
it,  it  seems  to  me  that  I  cannot  on  that  ground  say  that 
the  requirements  of  the  law  have  not  been  complied  with 
on  the  pa/rt  of  the  petitioner  within  the  meaning  of  Section 
84 ;  and  the  requirements  of  the  law  having  been  complied 
with,  I  think  that  this  is  a  proper  case  in  which  to  order 
that  the  two  documents  be  registered. 
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Regular  Appeal  No.  16  of  1868. 

Mat  ANDY  TE'v^N^aiid  8  oiherB.;.^...  Appellants. 
Na'ra'kaitan  and  3  others .Respondents. 

The  puttad&rs  of  a  ryotw&ri  village  have  not  such  a  common 
iotereat^  as  puttaddrs,  in  all  their  holdings  that  they  can  jointly  sue 
for  the  recovery  of  them. 

If  in  any  case  such  a  right  exist,  it  must  be  established  by  evidence. 

1868.       rpHIS  was  a  Regular  Appeal  from  the  Decree  of  E.  C.  G. 

•^'il^^: L     Thomas,  the  Civil  Juc^ge  of  Madura,  in  Original  Suit 

0/1868.      No.  29  of  1866. 

Scharlieb,  for  the  Appellants,  the  plaintiffs. 

The  facts  are  sufficiently  set  forth  in  the  following 

Judgment: — This  is  a  suit  originally  brought  by  nine 
plaintiffs  to  recover  from  the  defendants  all  the  lands 
included  in  the  village  of  Saidaputti  excepting  1,000  guliea 
which  the  1st  defendant  had  recovered  from  the  plaintiffs 
in  a  former  suit.  All  the  defendants  in  that  suit  were 
directed  by  the  Civil  Judge  to  be  added  as  parties  in  this 
suil,  and  the  number  of  plaintiffii  was  thus  increased  to 
sixty-six. 

There  is  no  objection  of  course  to  this  joinder  of 
plaintiffs,  if  they  are  auiug  on  account  of  the  infraction  of 
any  right  common  to  them  all,  and  if  the  common  right 
which  they  allege  is  established  by  the  evidence.  That 
they  do  allege  a  common  right  is  clear ;  for  the  plaint 
states  that  the  Saidaputti  village  is  Pandaravadi,  and 
that  the  whole  of  the  lands  of  the  village  belong  exclusively 
to  the  plaintiffs  and  other  sudras.  It  is,  however,  admit-* 
ted  that  they  have  distinct  and  separate  holdings  under 
puttahs  issued  by  the  Collector  in  the  same  way  as  thQ 
ryots  hold  in  an  ordinary  ryotwari  village,  and  it  is  not 
easy  to  understand  what  is  exactly  the  common  right 
which  they  claim.  We  do  not  understand  that  it  amounts 
to  a  claim  of  absolute  joint  ownership  in  all  the  village 
laBids  ;  for  the  second  ground  of  appeal  states  that  the  suit 

(a)  Present :  Bittleaton  and  Ellis,  J.  J. 
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is  based  on  a  wrongful  dispossession  by  the  defendants,       1^68. 
and  not  on  any  peculiarity  of  the  plaintiffs'  title  or  of  ^  ^  iyo'15 
village     tenure;  but  rather,  as  we  gathered   from    Mr.     of  1868. 
Scharlieb  during  his  argument  on  behalf  of  the  appellants, 
to  a  claim  of   a  joint  and  exclusive  right  of  occupancy 
directly  under  the  Government ;  and  the  claim  appears  to 
be  made  specially  on  behalf  of  all  sudra  inhabitants  of  the 
village  to  the  exclusion  of  brahmins.    Indeed  the  right 
claimed  would  probably  be  most  accurately  described  as  a 
common  right  of  the  sudras  to  exclude  the  brahmins. 

But  whether  the  claim  be  one  of  joint  occupancy  or 
joint  ownership,  or  a  joint  right  to  keep  out  the  brahmins, 
it  appears  to  us  that  the  Civil  Judge  was  right  in  saying 
that  the  evidence  adduced  was  insufficient  to  establish  any 
such  common  right.  Three  witnesses  belonging  to  other 
villages  make  a  statement  to  the  effect  that  the  village  is 
held  in  common ;  but  the  only  facts  to  which  they  dis- 
tinctly depose  tend  the  other  way.  Each  ryot  holds  his 
land  under  a  separate  puttah^  pays  the  tirva  for  the  land 
so  held,  cultivates  it  himself  and  enjoys  the  produce  ;  nor  is 
there  any  evidence  of  an  arrangement  or  custom  amongst 
the  ryots  for  any  periodical  distribution  of  the  lands  as 
was  the  case  in  Special  Appeals  401  ^nd  409  of  1863, 
(2,  M.  H.  C.  Reports,  p.  1.) 

The  3rd  witness  says  :  "  The  puttah  for  a  land  is  issued 
in  the  name  of  the  cultivator  ;  it  does  not  belong  solely  to 
the  cultivator ;  it  is  common  ;  if  one  allows  a  land  to  lie 
waste,  another  will  cultivate  in  the  next  year ;  I  don't 
leHSoUect  specifically  whose  land  was  cultivated  by  another. 
In  the  said  village  aliens  cultivate  the  land  with  the  per- 
mission of  the  ryots  of  the  village.  I  don't  know  which 
particular  ryot  permitted  which  particular  alien  to  culti- 
vate.** This  is  a  &ir  specimen  of  the  evidence  adduced  by 
the  plaintiff,  and  if  on  no  other  account  is  by  its  very 
vagueness  disentitled  to  much  consideration.  **  If  one 
allows  land  to  lie  waste  another  will  cultivate  it  next  year." 
But  what  other  and  upon  what  terms  and  under  what 
arrangement  with  the  other  villagers  ?  In  numerous  cases  it 
has  been  hUd  that  lands  held  on  the  terms  of  an  ordinary 
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1868.  ryotwari  settlement  with  annual  pattahs  and  left  waste 
It  A  No  15  ^y  ^^  puttahdar  may  be  legally  granted  to  other  ryots  by 
0/1868.  the  Revenue  authorities  (See  1,  M.  H,  C.  Reports,  pp.  12 
and  407),  and  if  the  statement  of  the  witness  means  no 
more  than  this,  then  this  village  of  Saidaputti  is  not  dif- 
ferent from  any  other  ordinary  ryotwari  village ;  and  we 
are  not  aware  that  it  has  ever  been  held  that  the  puttahdars 
of  a  ryotwari  village  have  such  a  common  interest  in  all 
their  holdings  that  they  can  jointly  sue  for  the  recovery  of 
them.  In  some  villages,  no  doubt,  there  is  a  community  of 
interest  as  was  found  to  be  the  case  with  regard  to  the 
agraharam  village  of  Neyk&raputti,  in  the  Salem  Zillah, 
(3,  M.  H.  C.  Reports  59,)  and  to  such  instances  probably 
Mr.  Montstuart  Elphinstone  was  referring  in  the  passage 
cited  from  Maine^i  Ancient  Law  263-4  in  p.  3  of 
JSl.  H.  C.  Reports,  volume  2,  note  (a).  So  there  may  be  on 
certain  questions  a  sufficient  community  of  interest  to 
entitle  the  ryots  of  a  village  to  sue  jointly  as  was  held  in  a 
suit  brought  for  the  ascertainment  of  the  boundary  between 
two  villages ;  (3,  M.  H.  C.  Reports  226,)  but  in  the  pre- 
sent case  there  is  no  question  as  to  what  lands  are  within 
the  village ;  the  only  question  is  whether  the  plaintiffs  have 
been  wrongfully  dispossessed  of  their  holdings  by  the 
defendants,  and  if  the  holdings  under  each  puttah  are 
distinct,  it  would  manifestly  be  very  inconvenient  to  try  in 
one  suit  the  rights  of  the  several  plaintiffs  to  perhaps  40  or 
50  different  holdings,  which  are  described  in  the  plaint,  as 
lying  in  pieces  in  different  places. 

The  documentary  evidence  adduced  on  behalf  of  the 
plaintiffs  is  not  entitled  to  any  greater  weight.  At  the  most 
it  shows  that  in  early  times  the  ryots  of  this  village  were 
all  sudras ;  and  that  generally  the  large  majority  have 
been  so,  but  brahmins  also  appear  sometimes  in  the  village 
accounts.  In  the  Collector's  letter,  dated  — June  1842,  it  is 
stated  that  the  brahmins  had  not  resided  in  the  village  for 
a  length  of  time  and  had  never  cultivated  lands  in  it,  nor 
had  they  paid  the  Government  tax  ;  but  that  for  the  ten 
years,  from  1832  to  1842,  the  puttahs  had  been  issued  in 
the  names  of  the  ryots  as  cultivators  on  behalf  of  the 
brahmins,   a  practice  commenced  originally  with  the  con- 
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sent  of  the  ryots^  and  not  objected  to  until  the  brahmins  1868. 
began  to  demand  reot.  Upon  this  statement  the  Board  of  „  ^**y  ' 
Bevenue  decided  that  the  puttahs  should  be  issued  in  the  of  1868. 
names  of  the  cultivating  ryots,  leaving  the  brahmins  to 
establish  their  right  to  the  land  in  the  Civil  Courts.  .And  to 
some  extent  at  least  that  has  been  done,  for  it  is  admitted 
that  the  right  of  the  1st  defendant  to  1,000  gulies  of  land 
in  this  village,  or  nearly  one- third  of  the  whole,  has  been  con- 
clusively established  as  against  the  present  plaintiffs  in 
Suit  No.  19  of  1S59,  and  that  decree,  though  not  conclusive^ 
except  as  to  the  land  to  which  it  directly  relates,  would, 
upon  the  question  of  common  right  set  up  by  the  plaintiffs 
on  behalf  of  all  the  villagers,  be  admissible  and  cogent  evi- 
dence to  negative  the  right,  for  the  right,  if  it  exists  at  all, 
exists  as  to  all  the  lands  of  the  village.  In  the  present 
case,  however,  we  have  come  to  the  conclusion  that  the  evi- 
dence is  insufficient  to  establish  the  existence  of  the  right, 
and  we  think  that  no  such  right  can  be  recognised  unless 
established  by  evidence. 

The  reference  in  Mr.  Maine's  Ancient  Law  to  Indian 
village  communities  as  an  assemblage  of  co-proprietors 
(p.  260)  is  certainly  not  intended  by  the  learned  author 
as  a  statement  that  in  all  or  in  the  majority  of  Indian 
villages  in  the  present  day  there  subsists  amongst  the 
holders  of  land  the  legal  relation  of  joint-owners.  Indeed 
in  another  passage  (p.  267)  he  says  "  the  co-owners  of  an 
Indian  village,  though  their  property  is  blended,  have  their 
rights  distinct,  and  this  separation  of  rights  is  complete 
and  continues  indefinitely." 

The  severance  of  rights  he  assumes  to  be  complete 
and  permanent  in  the  case  of  an  Indian  village,  and  men- 
tions it  as  a  distinction  of  Russian  villages  that  "  after 
the  expiration  of  a  given  but  not  in  all  cases  the  same 
period  separate  ownerships  are  extinguished,  the  land  of 
the  village  is  thrown  into  a  mass,  and  then  it  is  re-distri- 
buted among  the  families  composing  the  community 
according  to  their  number,"  but  this  very  custom  was  found 
to  exist  in  an  Indian  village  in  the  case  already  alluded  to. 
(2^  M«  H,  C«  Report;  p.  1.)  These  matters,  however,  are  only 
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1B68.  deferred  to  by  Mr.  Maine  in  illustration  of  his  argument, 
R  A  No  16  ^^  "  conjecture"  as  he  terms  it  "  that  private  property,  in 
0/  1868.  the  shape  in  which  we  know  it,  was  chiefly  formed  by  the 
gradual  disentanglement  of  the  separate  rights  of  indi- 
viduals from  the  blended  rights  of  a  community/'  and  there 
is  certainly  nothing  in  the  language  used  which  would 
warrant  us  in  presuming  that  in  any  particular  village  the 
present  holders  of  land  under  separate  put  tabs  are  joint 
owners  or  have  any  such  common  interest  in  the  land  that 
the  dispossession  of  any  one  gives  a  cause  of  action  to  all. 
We  must  therefore  confirm  the  decision  of  the  Civil  Judge^ 
but,  as  the  defendants  did  not  appear,  without  costs. 

Appeal  diamiaaed. 


lapiiellate  3(ajri£(titrtton  (a) 

Regular  Appeal  No,  21  of  1868. 

Syed  Amin  Sahib Appellant 

Ibram  Sahib  and  6  others Respondents. 

A  suit  by  an  Offioer  of  a  mosque,  temple,  or  religious  eatablish- 
ment  for  dismissal  from  bis  ofiBce  is  not  a  suit  for  misfeasance  within 
the  meaniug  of  Sectioa  14,  Act  XX  of  1863. 

1868.       rpHIS  was  a  Regular  Appeal  against  the  decision  of  0.  B. 
J^^2/^^'      1     Irvine,  the  Acting  Civil  Judge  of  Chittoor,  in  Original 
^'o/i'sk^^  Suit  No.  87  of  1866. 

O,  E,  Branson  and  Waddett,  for  the  Appellant,  the 
plaintiff. 

Rama  Row,  for  the  1st,  2nd,  and  3rd  Respondents^ 
the  defendants. 

The  facts  sufficiently  appear  from  the  following 

JtTDGMEKT  : — This  is  a  suit  to  obtain  restoration  to  the 
office  of  khatil  of  a  mosque  from  which  the  plaintiff  had  been, 
as  he  alleged,  wrongfully  dismissed  by  the  defendants  who 
are  the  committee  having  the  superintendence  of  the  mosque 
under  Act  XX  of  1863,  and  to  recover  damages  for  such 
dismissal, 

(a)  Present :  Seotland,  C,  J.,  and  Ellis,  J. 
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In  point  of  amount  the  suit  was  cognizable  by  a  Court  160a. 
inferior  in  grade  to  the  Civil  Court,  but,  being  considered  ^  "^^  * 
a  suit  to  which  Section  14  of  Act  XX  of  1863  applied^  it  of  1868.  . 
was  instituted  in  the  Civil  Court  with  the  leave  of  the  Court, 
as  required  by  Section  18,  and  in  due  course  issues  were 
settled  and  the  case  brought  on  for  final  hearing.  At  the 
first  hearing  it  was  objected  on  the  part  of  the  defendantB 
that  the  Act  did  not  apply  to  the  suit,  and  therefore  the 
Court  could  not  take  cognizance  of  it,  and  the  objection 
was  overruled.  But  at  the  final  hearing  the  objection  was 
renewed,  and  on  the  authority  of  the  case  of  Agri  Sharmd 
Embrandi  v.  Viatnu  JSmbrcmdi  8,  Madras  High  Court 
Beparta,  198,  the  Qvil  Judge  decided  that  Act  XX  of  18G3 
did  not  apply,  and  the  Court  therefore  had  no  jurisdiction 
to  hear  the  suit,  and  thereupon  a  decree  was  passed  dismiss- 
ing the  suit  from  which  the  plaintiff  has.appealed*    .  .        ^ 

The  general  question  raised  for  determination  is 
whether  a  suit  by  an  Officer  of  a  mosque,  temple,  or  reli- 
gious establishment  for  dismissal  from  his  office  is  a  suit 
for  misfeasance  within  the  meaning  of  Section  14  of  Act  XX 
of  1883,  and  we  are  of  opinion  that  it  is  not.  The  enact- 
ments in  Sections  14  and  15  are  enabling  and  intended  to 
give  to  the  persons  described  and  who  are  individually  not 
interested  otherwise  than  in  connection  with  others,  the 
right  to  sue  individually  before  the  Civil  Court  "  the  mem* 
ber  of  any  committee  appointed  under  this  Act  for  any  mis- 
feasance, breach  of  trust,  or  neglect  of  duty  committed  by 
such  member  of  such  committee  in  respect  of  the  trusts 
vested  in  or  confided  to  them  respectively,  and  that  it  is 
to  suits  of  that  nature  only  that  the  leave  of  the  Court  is 
necessary  under  Section  18.  We  think  misfeasance  in  this 
provision  was  simply  used  with  reference  to  wilful  acts  of 
breach  of  trusty  acts  of  a  criminal  nature ;  and  that  the  pro- 
vision applies  to  personal  misconduct  amounting  to  a  breach 
of  trust  or  neglect  of  duty  by  any  member  of  the  committee 
in  respect  of  the  property  and  endowments  vested  in  the  com- 
mittee by  Section  12,  and  of  which  they  are  by  Section  13 
required  to  keep  regular  accounjbs.  It  has  no  reference,  we 
think,  to  acts  done  by  the  body  of  the  committee  in  exer* 

cise  of  the  authority  which  they  possess  to  remove  the 

15 
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1868.  officers  and  servants  of  a  religious  establishment,  and 
jg  "^  ^  51  ^PP^^^^  others  in  their  stead.  There  may  be  a  removal  from 
0/1868.  an  office  on  insufficient  grounds,  without  any^misfeasance^ 
on  the  part  of  the  committee,  and  an  improper  removal 
occasions  an  injury  and  loss  in  respect  of  which  redress  can 
be  obtained  only  by  the  person  dismissed^  and  to  a  suit  for 
such  redress,  it  is  dear  to  us  that  Section  14  has  no  appli- 
cation— ^its  sole  purpose  and  effect,  we  think,  is  to  enable  per- 
sons to  sue  for  the  protection  of  the  property,  and  the  pro* 
per  application  and  administration  of  the  funds  and  affairs 
of  the  establishment  in  which  they  have  a  conmion  interest. 

This^construction  of  Sections  14<  and  16  of  the  Act  is  in 
accordance  with  the  view  taken  not  only  in  the  case  acted 
upon  by  the  Civil  Judge,  but  also  in  the  case  of  Ohinifia 
Ray  Aiyangar  v.  SuMraya  Mudally^^S,  Madrcu  High 
C&wrt  Reports  334. 

In  the  course  d[  the  argument  we  were  referred  to 
Regular  Appeal  No.  85  of  1867,  decided  by  this  Court  on 
the  17th  Februaxy]  last,  in  which  it  was  said  the  Court 
had  on  a  similar  question  expressed  an  opinion  contrary  ta 
that  now  entertained.  We  have  referred  to  the  judgment, 
and  find  that  it  was  given  on  two  totally  different  points^ 
and  the  Chief  Justice  finds  no  mention  in  his  notes  of  the 
argument  of  the  point  of  jurisdiction  having  been  urged. 

Besides  the  Civil  Court  had  fully    heard   and  decided 
that  case  oa  the  merits. 

For  these  reasons  we  are  of  opinion  that  the  present 
suit  was^  cognizable  by  a  Court  of  inferior  grade  to  the  Civil 
Court,  and  that  the  Civil  Court  might  on  that  ground 
refuse  to  hear  and  decide  it.  The  decree  therefore  must  be 
affirmed,  but  we  think  there  should  be  no  costs  allowed, 

AfpcaL  dismissed^ 


i 


SAHIBA  BSOUH  V.  G.  ATCHEHHA«  115 

Slpptllate  9tirfi;t(i(ttiin  (a) 

Segviar  Appeal  No.  110  of  1867. 

Sahiba  Begum Appellomt. 

O.  Atchamma  and  six  others.. Respondents. 

In  a  suit  upon  a  hibbanama  alleged  to  have  been  executed  by 
the  husbMid  of  the  plaintiflf  giviog  her  twenty-two  shares  in  a  Tillage 
as  a  gift  in  lieu  of  her  dower,  the  Civil  Judge  disoussed  the  suit  upon 
the  giound  that  the  omission  of  the  amount  of  the  dower  rendered 
the  instrument  of  no  validity  aocording  to  Muhammadan  Law. 

HM  (reversing  the  decree  of  the  Civil  Judge)  that  the  suit  was 
maintainable,  the  instrument  expressing  plainly  the  specific  shares  of 
the  property,  and  that  the  gift  was  nude  in  lieu  of  the  whole  dower, 
and  there  being  no  room  for  doubt  as  to  the  meaning  and  intention  of 
the  contracting  parties  in  regard  to  the  particular  subjects  either  of 
the  gift  or  of  the  consideration, 

THIS  was  a  Begolar  Appeal  from  the  decision  of  J.  R.      I8e8. 
Cockerell,  the  Civil  Judge  of  Nellore,  in  Original  Suit  '^  J[^  xio 
Na  29  of  1867.  of  1868. 

Bama  Ban,  for  the  Appellant,  the  plaintiff. 

Bangaiya  Nayud/u,  for  the  Respondents,  the  defendants. 

The  fiacts  appear  in  the  following 

3  UDGXENT  :— This  is  an  appeal  from  the  decree  of  the 
Civil  Court  of  Nellore  dismissing  the  suit.  The  plaintiff 
is  the  widow  of  Yahadallisha  Saib,  and  claiming  under  a 
hibbanama  alleged  to  have  been  executed  by  her  husband 
on  the  1st  April  1 858,  she  seeks  to  recover  twenty-two  shares 
of  the  shrotriem  village  of  Kasmur,  in  the  Gudur  taluq,  and 
the  value  of  certain  produce.  The  defendants  1  to  5 
alone  defended  the  suit.  In  their  written  statement  they 
aver  that  the  alleged  hibbanama  is  a  forgery,  and  set  up 
that  the  plaintiff's  husband,  who  held  only  twenty  shares 
of  the  village,  on  the  23th  June  1858,  executed  a  kaval  or 
lease  to  the  first  defendant  for  nineteen  years  under  which 
all  the  said  defendants  had  held  possession.  They  also 
objectthat  the  hibbanama,if  genuine,i6invalidbyMuhamma« 
dan  Law,  as  it  does  not  specify  the  boundaries  of  the  lands, 
nor  the  amount  of  the  dowry  for  which  the  land  was 
given.  The  Civil  Judge,  without  recording  any  issue  or 
hearing  evidence,  has  decided  against  the  plaintiff's  right 
to  maintain  the  suit  on  the  ground  that  the  omission  to 
state  the  amount  of  the  dower  in  the  hibbanama  rendered 
(a)  Present :  Scotland,  a  J.,  and  Collett,  J, 
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1868.       it    of   no  legal    validity,    and  the  sole  quoBtion  raised 

Jtt.^w<   ,    £^  ^jj^  appeal  is  whether  this  is  a  sound  view  of  the 
&,A,No,  no  '^^ 

of  1868.     Muhammadan  Law,  assuming  the  written  instrument  to 

have  been  executed  bond  fide  and  a  dower  debt  as  therein 

stated  to  be  due.  The  material  part  of  the  instrument  is 
as  follows  :  "  I  do  hereby  declare  and  give  in  writing  to 
this  effect  that  out  of  the  ninty-six  shares  of  the  shrotriem 
village  of  Kusmare,  in  the  taluq  of  SurvapuUy  at  Nellore, 
six  shares  are  my  mother's,  and  sixteen  shares  are  mine. 
These  twenty-two  shares  consisting  of  wet  and  dry  land 
and  houses  thatched  with  straw  are  in  my  own  exclusive 
possession  and  enjoyment.  I  do  hereby  grant  the  said 
inam  land  as  a  gift  to  my  wife  Sahiba  Begum  in  lieu  of  her 
dower.  This  gift  is  to  be  considered  valid,  lawful,  and 
conclusive,  and  neither  I,  nor  my  heirs,  nor  my  represen- 
tatives shall  have  any  right,  interest,  or  title  in  it."  Con- 
tracts of  this  nature  are  of  the  class  of  hibbanamas  desig- 
nated by  the  Mahomedan  Law  Hibeb-biMwaz  or  gift  for 
an  exchange,  but  it  seems  that  when  the  iwaz  or  exchange 
(in  this  case  the  dower)  is  merely  stipulated  for  in  the 
contract  as  the  consideration  for  the  hibeb  or  gift  (as  it  is 
here)  the  transaction  is  not  in  the  eye  of  the  law  strictly 
a  Hibeb-bil-Iwaz,  but  is  treated  as  a  contract  of  sale,  and 
does  not  require  for  its  validity  the  essentials  of  an  ordi- 
nary Hibbanama  or  even  of  a  Hibeb-bil-Iwaz.  Mac,  Priiu 
and  Free.  52, 199,  217,  219,  276  ;  8  Hedaya  291,  293,  and 
see  the  case  of  Sarah  Begum  v.  Qhulam  Mahomed  Khan 
1,  DecU,  N.  W.  P.  199.  A  true  contract  of  the  latter  descrip- 
tion  takes  place,  it  appears,  when  the  iwaz  rests  not  merely 
on  a  stipulation  in  the  contract,  but  is  effected  by  a  reci- 
procal act  distinct  from  the  Hibeb, — BaiUie'a  Dig.  of 
Mahomedan  Law,  page  122,  and  the  authorities  there 
refeiTed  to. 

In  the  present  case,  then,  the  written  instrument  is  to 
be  regarded  as  legally  of  the  nature  of  a  contract  of  sale 
the  debt  due  for  dower  being  the  stipulated  consideration 
for  the  gift  of  the  land,  and  the  point  for  consideration  is 
whether  such  a  contract  is  invalidated  for  uncertainty  by 
the  omission  to  specify  the  amount  or  value  of  the  thing 
which  is  the  consideration,  or  the  boundaries  of  the  pro- 
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perty  disposed  o£  The  general  rule  as  to  definiteneas  and  1868. 
certainty  is  thus  propounded  by  Mr.  Maenaghten,  "  it  is  b  ^^^  I'l  q 
essential  to  the  validity  of  every  contract  of  sale  that  the  o/i868» 
subject  of  it  and  the  consideration  should  be  so  deter- 
minate as  to  admit  of  no  future  contention  regarding  the 
meaning  of  the  contracting  parties"  Pri/nc.  and  Free.  If.  L. 
Chapter  3»  Sec,  13,  and  Mr.  Baillie's  statement  of  the  rule  in 
his  work  on  the  Mahornedan  Law  of  Sale,  p.  4i,ia  to  the 
same  effect^  but  he  adds  an  illustration  which  aids  in 
determining  its  true  import.  It  is  required,  he  says,  "  that 
both  the  thing  sold  and  the  price  be  so  known  and 
determined  as  to  prevent  disputes  between  the  parties,  and 
any  ignorance  that  may  tend  to  produce  contention 
between  them  is  sufficient  to  invalidate  the  sale,  as  in  the 
sale  of  a  single  goat  undefined  from  a  particular  flock  or 
of  anything  at  a  price  to  be  fixed  by  another  person." 

The  whole  effect  of  the  rule  thus  expounded  we 
understand  to  be  that  the  property  disposed  of  and  the 
consideration  for  which  the  disposition  is  made  should  be 
specifically  known  to  the  parties,  and  so  determined  by 
their  agreement  as  to  admit  of  their  intention  being  ascer- 
tained from  the  terms  of  the  contracti  and  that  if  the 
terms  are  sufficient  for  this  purpose,  it  is  no  valid  objection 
that  they  are  not  as  completely  certain  and  definite  as  the 
subjects  of  the  contract  admitted  of  their  being.  All,  it 
appears  to  us,  that  the  rule  reasonably  construed  provides 
against  is  the  uncertainty  of  either  of  the  parties  when  the 
contract  is  made  in  regard  to  the  particular  thing  con- 
tracted to  be  given  or  received.  It  would  be  against  rea* 
son  to  carry  it  to  the  length  of  in  validating  a  contract 
which  clearly  expressed  a  definite  understanding  as  to  the 
subject  of  it,  because  in  giving  effect  to  the  distinct  in  ten- 
tion  something  supplementary  was  left  to  be  ascertained 
dehors  the  term  of  the  contract  which  might  give  rise  to 
dispute. 

This  view  of  the  law  has  been  acted  upon  by  the  Sadr 
Dewany  Udalut  of  Bengal — See  1  Morley's  Dig.  268,  and 
particularly  the  cases  odmdadAliy.Kadar  Bakeh,  5,  Svd. 
Dew.  Ada.Rep.298,  Musnud  All  v.  Koorakeed  Banoo  1  Slid. 
Det$.  Ad.  Rep.  52  and  Ohulam  JSusainali  Vmnal  Beebee 
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1868.  lb.  51.  The  only  authority  that  we  have  been  able  to  find 
jl^Tn  iiQ  ^^^^  against  this  view  are  the  opinions  quoted  in  argu- 
0/ 1868.  ment  from  Mac  Prvnc  and  Free*  174, 177,  and  relied  on  by 
the  Civil  Judge^  which  do  no  doubt  represent  that  a  state- 
ment of  the  amount  of  the  dower  debt  and  a  description  of 
the  property  given  by  metes  and  bounds  are  absolute 
requirements  of  the  law.  Of  the  weight  to  be  given  to  these 
opinions  there  is  nothing  said,  (In  a  note  at  page  124  of 
Mr.  Baillie's  Digest  of  Mahomedan  Law  they  are  spoken 
of  as  the  opinions  of  officers  of  inferior  Courts)  and  no 
authority  is  referred  to  in  support  of  them.  But  there  is  the 
note  of  Mr.  Macnaghteu  to  one  of  the  opinions  in  which  he 
gives  the  great  weight  of  his  sanction  to  the  statement 
that  specification  in  all  contracts  of  exchange  is  indispen- 
sable, but  expressly  for  the  reason  stated  in  the  passage 
before  quoted  from  his  work,  namely,  to  preclude  all  conten- 
tion as  to  the  meaning  of  the  contracting  parties.  We  do 
not  understand  that  the  learned  author  would  have  consi- 
dered a  contract  of  this  nature  invalid  because  of  the  omis- 
sions now  made  a  ground  of  objection,  if  it  evidenced  clearly 
the  intention  of  the  parties  as  to  the  extent  of  the  pro- 
perty  transferred  and  the  consideration  for  the  transfer. 
Actual  delivery  of  possession  not  being  an  essential,  there 
is,  we  think,  no  sound  reason  for  requiring  in  this  kind  of 
contract  any  more  than  in  an  ordinary  contract  of  sale 
more  than  a  sufficient  definiteness  and  certainty  to  make 
known  what  had  been  specifically  determined  upon  and 
agreed  to  by  each  of  the  parties,  and  we  see  no  sufficient 
authority  for  saying  that  there  is  any  positive  law  going 
beyond  that  requirement. 

Then  is  the  present  contract  sufficiently  certain  on  its 
face  to  satisfy  the  law  ?  We  are  of  opinion  that  it  is. 
It  expresses  in  plain  language  the  specific  shares  of  the 
property,  and  that  the  gift  was  made  in  lieu  of  the  whole 
dower.  There  is  no  room  for  doubt  as  to  the  meaning 
and  intention  of  the  contracting  parties  in  regard  to  the 
particular  subjects  either  of  the  gift  or  of  the  consideration. 
For  these  reasons,  we  reverse  the  decree  of  the  Lower  Court 
and  remand  the  case,  in  order  that  proper  issues  may  be 
recorded,  and  the  case  heard  and  determined  on  the  merits. 
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Slpprllate  3uviMction  (a) 

Begular  Appeal  Ifo.  46  of  1868. 

PaIiANIAPPA  Chbtti Appeliant. 

Rayappa  Chbtti Respondent 

A  suit  lies  to  enforce  an  award  made  without  the  intervention  of 
a  Court  of  JuBtioe. 

The  procedure  provided  in  Section  327  of  the  Civil  Procedure 
Code  is  not  imperative  upon  a  plaintiff  who  seeks  to  enforce  an 
award  so  made. 

THIS  was  a  Regalar  Appeal  against  the  decision  of  H.D.       186)3. 
Cook,  the  Civil  Judge  of  Coimbatore,  in  Original  p  j["^q  4^ 
Suit  No.  28  of  1865.  V1868. 

The  plaint  stated  that  a  settlement  of  disputes  existing 
between  plaintiff  and  defendant  was  made  by  arbitra- 
tors on  the  18th  January  1864,  by  which  the  defendant 
was  bound j  to  pay  to  the  plaintiff  the  ^sum  of  rupees 
1,216-8-6,  for  which  amount,  together  with  interest,  the 
suit  was  brought. 

In  the  defendant's]  written  statement  it  was  alleged 
that  as  the  suit  was  based  on  the  decision  of  arbitrators,  the 
suit  could  not  be  maintained  under  Section  327  of  the 
Civil  Procedure  Code. 

The  Civil  Judge  ^dismissed  the  suit  on  the  ground 
that  there  was  no  cause  of  action,  as  Section  327  did  not 
permit  a  party  affected  by  an  award  to  re-open  the  case  in  a 
Court  of  Justice  and  to  have  a  decision  on  the  merits.  As 
r^;arded  the  merits,  the  case  had  been  determined  by  the 
arbitrators,  and  was  conclusive  between  the  parties^ 

The  plaintiff  appealed. 

Srinivasa  Chcmyar  for  Rama  Rau  for  the  Appellant^ 
the  plidntiff. 

VeTikatapaihi  Row,  fcnr  the  Respondent,  the  defendant. 
The  Court  delivered  the  following 

JUDOKENT: — ^This  is  a  suit  brought  to  recover  in 
accordance  with  an  award.  The  Civil  Judge  decided  the 
case  and  dismissed  the  suit  upon  the  preliminary  objection 

(a)  Present :  Scotland^  C.  J*,  and  CoUett,  J. 
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A  ^^^^12  ^^^^  *  ®"^*'  ^^  ^otli«  ^pon  an  award,  but  that  the  only 
jR.  i.  JVo.  46  ^^^rs®  open  to  the  parties  to  enforce  it  is  by  a  proceeding 
of  18^8-  under  Section  327  of  the  Civil  Procedure  Code.  This 
decision  is  clearly  erroneous.  Under  Section  327  it  was 
certainly  open  to  the  plaintiff  to  adopt  the  procedure  therein 
provided,  but  the  Section  is  not  imperative,  and  there  is  no 
doubt  that  a  suit  lies  to  enforce  an  award  made  without 
the  intervention  of  a  Court  of  Justice,  The  remark  made 
by  the  Civil  Judge  as  to  the  opening  up  of  the  merits  leads 
us  to  make  the  observation  that,  if  the  award  has  been 
duly  made,  it  is  binding  upon  the  parties  as  regards  the 
matters  thereby  decided.  We,  therefore,  under  Section 
351,  Civil  Procedure  Code,  reverse  the  decree  of  the  Civil 
Court  and  remand  the  suit  to  be  heard  and  determined 
upon  the  merits.  The  costs  of  this  appeal  should  be  borne^ 
by  the  defendant. 


Regular  Appeal  No.  6  of  1868. 

T.  EiSTNASAKT  PiLLAT Appellant 

The  Municipal  Commissioners  for  )  x>  ,    . 

THE  Town  op  Madras )  ^^pondenta. 

Contract — Set  off— Stamp. 

The  right  of  set  off  exists  where  thereare  cross  demands  arising  out 
of  one  and  the  same  transaotion  or  where  they  are  so  connected  in  their 
nature  and  circumstances  as  to  make  it  inequitable  that  the  plaintiff 
should  recover  and  the  defendant  be  driven  to  a  cross  suit.  In  a  suit 
to  recover  money  due  under  a  contract  made  between  the  plaintiff 
and  defendants, 

Held,  ihdkt  the  defendants  were  entitled  to  set  off  the  amount  of 
damages  which  the  defendants  had  proved  they  had  sustained  by 
reason  of  the  plaintiff's  breach  of  the  contract  sued  on. 

Where  a  written  contract  liable  to  an  optional  stamp  is  put  in 
evidence  by  the  defendants,  the  plaintiff  cannot  recover  a  larger 
amount  under  it  than  Uf  stated)  the  optional  stamp  upon  the  instru^ 
ment  would  have  been  sufficient  to  cover.  In  a  suit  for  the 
recovery  of  money  due  under  a  written  contract,  the  defendantu 
adniitted  that  a  sum  of  rupees  6,328-4-0  was  due  to  the  plaintiffs, 
subject  to  certain  deductions  which  they  claimed  to  be  entitled  to  set 
off  against  the  plaintiff's  claim.  The  defendants  put  in  evidence 
the  written  contract,  the  stamp  upon  which  was  only  sufficient  to  cover 
the  sum  of  rupees  5,000., 

Bdd^  that  notwithstanding  the  admission  of  the  defendants^  the 
plaintiff  could  only  recover  rupees  5,000  in  the  suit. 

186d.      rpHIS  was  an  appeal  from  the  decree  of  Bittleston,  J.  in 

p^^j^  1     Original  Suit  No.  440  of  1867  dismissing  the  suit, 

of  1868.  (<^)  Present :  ScotlAnd,  C.  J.;  and  OoUett^  J. 
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The  suit  was  brought  by  ihe  plaintiff  to    recover  1 86a 

rupees  6,328-4-0,  being  the  balance  which  he  alleged  to  be  h^^L  y 

due  to  him  by  the  defendants  under  a  contract  for  the  of  186a 
supply  of  bullocks  and  drivers  for  the  scavengering  depart- 
ment, and  rupees  11,812,  being  damages   for  breach  of 
the  said  contract. 

The  defendants  denied  the  breach  of  contract,  but 
alleged  that  the  plaintiff  had  ci>mmitted  several  bleaches 
of  the  contract^  and  that  they  were  entitled  to  recover 
upwards  of  rupees  10,000,  for  fines  which  they  had  lawfully 
imposed  upon  the  plaintiff,  and  for  damages  which  they  had 
incurred  upon  a  new  contract  which  they  were  obliged  to 
enter  into  by  reason  of  the  fidlures  and  defaults  of  the 
plaintiff. 

Amongst  the  issues  settled  were  the  following : — 

1 ,  Whether  the  defendants  were  entitled  to  recover  from 
the  plaintiff  the  sum  of  rupees  5,280,  for  the  hire  of  bul- 
locks from  other  persons,  such  hire  having  been  occasioned 
by  the  breach  of  the  plaintiff's  obligations  under  the 
contract  ? 

2.  Whether  theplain  tiff  is  entitled  to  the  sum  of  rupees 
11,812,  or  any  part  thereof  from  the  defendants,  for  damages 
by  reason  of  the  defendants'  breach  of  the  contract  ? 

Issues  were  also  given  as  to  the  right  of  the  defendants 
to  deduct  certain  fines  from  the  amount  payable  to  the 
plaintiff. 

The  following  extract  from  the  judgment  of  fiittleston, 
J,  sets  forth  the  facts,  so  far  as  it  is  necessary  to  state 
tiiem: — 

In  June  1865,  the  plaintiff  in  this  case  entered  into 
a  contract  with  the  Municipal  Commissioners  of  Madras 
for  the  supply  of  bullocks  for  the  use  of  the  scavengering 
department  from  1st  July  1866  to  30th  June  1868. 

By  the  terms  of  that  agreement,  the  plaintiff  bound 
himself  to  supply  460  good  strong  and  serviceable  bullocks, 
''  less  or  more  as  might  from  time  to  time  be  deemed  neces- 
sary by  the  Commissioners,"  with  one  driver  to  each  pair 

cf  buUocks,  on  being  paid  the  monthly  sum  or  hire  of 

16 
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186S.      rupees  15,  (iqeaDing  as  both  parties  admit,  rupees  15,  for 

li,A.No.b  ®^^^  P*''"'  ^^  bullocks  supplied).  He  undertook  to  keep 
'  of  186$.  and  have  at  all  times  ready  the  abovementioned  number 
of  bullocks  and  drivers,  or  less  or  more  as  might  from  time 
to  time  be  requi^  for  the  use  of  the  scavengering  depart- 
ment, in  such  proportions  and  at  such  places  and  for  such 
work  within  the  town  and  suburbs  of  Madras,  as  might  be 
ordered  by  the  Municipal  Commissioners,  at  four  in  the 
morning  of  each  day ;  that  the  work  should  commence  at 
half-past  four  in  the  morning  and  continue  to  half-past  ten 
in  the  forenoon,  commencing  again  at  two  in  the  afternoon 
and  continuing  to  six  in  the  evening ;  and  that  for  each 
driver  absent  or  late  in  the  morning  or  afternoon  a  fine  of 
annas  eight  should  be  inflicted ;  and  for  each  bullock 
deficient  or  absent,  annas  twelve  each  day.  The  bullocks 
and  drivers  were  to  be  under  the  immediate  orders  of  the 
Municipal  ofiicers^  and  to  collect  the  rubbish  in  the  usual 
manner  under  the  penalty  of  twenty  rupees  for  each 
offence.  Further,  the  plaintiff  agreed  that  if  upon  exami- 
nation of  the  bullocks  from  time  to  time  by  the  Municipal 
Commissioners,  or  persons  appointed  by  them  for  the 
purpose,  any  should  be  found  otherwise  than  good  and 
serviceable  and  fit  for  the  required  draughty  the  same  should 
be  rejected,  and  others  should  be  immediately  supplied  by 
him  ;  and  that  on  his  failure  to  do  so,  the  Municipal 
Commissioners  might  purchase  others  in  lieu  of  those 
rejected,  and  recover  from  him  in  manner  thereinafter 
directed  the  amount  so  lid  out,  or  they  might  put  an  end 
to  the  contract.  The  words  are  :  "  Failing  whereof  it 
shall  not  onl}'  be  lawful  for  the  Municipal  Commissioners 
for  the  time  being,  a.nd  they  are  hereby  fully  empowered 
to  purchase  others  in  lieu  of  those  rejected,  and  to  recover 
the  amount  so  laid  out  in  manner  hereinafter  directed^  but 
such  Qeglect  and  inattention  shall  clearly  subject  me  the, 
said  contractor,  T.  Kistnaswamy  PiUay,  to  the  forfeiture 
of  my  contract,  should  the  Municipal  Commissioners  for 
the  time  being  consider  it  expedient  to  resort  to  that 
ulterior  measure.'* 

The  agreement  then  provides  for  the  monthly  payment 
on  the  10th  day  of  each  month,  to  the  contractor  of  the 
hire  agreed  upon  according  to  the  number  of  bullocks 
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employed  during  the  preceding  month  ''  after  making  the  1868. 
deductions  thereinafter  authorised."  It  provides  for  the  -o^f^,. — r 
contractor  giving  security  by  the  deposit  of  Qovernment  of  1868. 
Promissory  Notes  to  the  extent  of  rupees  4,000  ;  and  then 
follows  the  alarming  but  really  harmless  and  inoperative 
clause  (to  which  the  plaintiff  probably  alludes  in  one  of 
his  letters  when  he  speaks  of  being  "  bound  hand  and 
foot"),  whereby  it  is  declared  that  it  shall  rest  exclusively 
with  tlie  Commissioners  to  determine  what  constitutes  i^ 
breach  of  the  foregoing  conditions,  and  that  the  plaintiff 
shall  bring  no  action  or  suit  for  anything  done  or  omitted 
under  the  agreement.  As  I  see  that  there  is  a  similar 
clause  in  the  new  contract  into  which  the  Municipal  Com- 
missioners h^ve  entered,  I  may  be  excused  for  saying,  in 
passing,  that  it  seems  to  me  not  a  commendable  practice 
to  introduce  clauses  of  this  kind  into  agreements,  especially 
with  natives,  for  though  the  law  deprives  them  of  any 
l^al  validity,  the  ignorance  of  the  contractor  may  give 
them  an  illegitimate  operation,  by  inducing  him  to  abandon 
a  part  of  his  just  rights  under  the  contract.  The  last 
clause  of  the  agreement  now  in  questioais,  however,  more 
important ;  for  by  it  the  plaintiff  expressly  authorises  the' 
Municipal  Commissioners  "  to  deduct  the  amount  of  such- 
penalties  as  may  bo  forfeited  under  the  several  before 
written  conditions,  either  from  the^  monthly  hire  of 
biiUocks  and  drivers,  or  tahold  the  before-meationed  Govern-^ 
ment  Promissory  Notes  as  security  for  the  same^  or  to  do. 
both  as  they  may  consider  necessary  and  most  expedient." 
Under  this  agreement,  the  plaintiff  snppDed  bullocks  and 
drivers  in  the  three  Municipal  districts  dowd  to  the  end 
6f  May  1867,  when  he  ceased  to  supply  any  in  the  2nd 
district,  excepting  four  pairs  of  bullocks  and  four  drivers 
for  the  Slaughter  House  Depdts,  of  which  three  w^ra 
continued  dowa  to  the  12th  June  only,  and  one  pair  to 
the  end  of  July.  In  the  Srd  district  be  continued  his 
supply  to  the  end  of  July,  and  he  is  to  the  present  time 
supplying  the  Municipal  Commissioners  with  bullocks  and 
drivers  in  the  1st  district. 

The  present  suit  is  brought  by  him  to  recover,  first,  the 
■am  of  rupees  6,828-1-0,  in  respect  of  the  bullocks  and  drivera 
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1868.  actually  supplied  in  the  Ist,  2nd,  and  3rd  districts  during 
It  A  If o  5^^^  months  of  April,  May,  June,  and  July  1867  ;  and, 
<^i868.  secondly,  the  sum  of  rupees  11,812  as  damages  for  an  alleged 
breach  of  contract  by  the  Commissioners  in  refusing  to 
receive  his  bullocks  and  entering  into  a  new  contract  with 
another  person  for  the  supply  of  bullocks  and  drivers  in 
the  2nd  and  8rd  districts.  The  amount  of  plaintiff's  claim 
for  bullocks  and  drivers  actually  supplied  is  not  disputed^ 
except  as  to  rupees  18,  the  amount  claimed  for  three  pairs 
of  bullocks  during  the  first  twelve  days  of  June ;  but  the 
answer  of  the  Municipal  Commissioners  is»  that  the  amount 
is  mcH'e  than  covered  by  the  deductions  which  they  are 
authorised  to  make  under  the  contract  or  by  damages  for 
the  plaintiff's  breaches  of  contract  which  they  are  entitled 
to  setoff;  and  the  plaintiff's  claim  to*^damages  is  wholly 
denied  by  the  defendants. 

It  will,  I  think,  be  convenient  to  consider  in  the  first 
place,  whether  the  plaintiff's  claim  for  damages  can  be 
sustained  under  the  circumstances  of  this  case,  because  the 
determination  of  that  question  necessarily  involves  a  consi- 
deration of  the  different  complaints  made  against  each 
other  by  the  two  parties  to  this  contract.  [His  Lordship 
then  proceeded  to  state  the  evidence  on  this  point  and 
continued.} 

The  question  is  wiiether  the  Municipal  Commissioners 
were  justified  in  taking  the  steps  which  they  did  in  the 
month  of  June  to  procure  a  new  contract  for  the  2nd  and 
3rd  districts  and  so  to  put  an  end  to  the  plaintiff's  con- 
tract. In  my  opinion  they  were  so  justified.  The  deansing 
of  the  streets  is  an  important  part  of  the  public  duty 
entrusted  to  the  CommisaionerSy  and  interruptions  in  the 
performance  of  that  duty  may  be  attended  with  serious 
consequences  to  the  public  health.  In  a  contract,  therefore, 
for  the  carrying  out  of  the  work  of  the  scavengering 
department  they  w^e  bound  to  provide,  as  far  as  possible, 
against  such  interruptions ;  and  it  was  of  the  very  essence 
of  this  contract  with  the  plaintiff,  that  he  should  be  ready 
with  his  bullocks  at  the  places  appointed  by  them.  An 
accidental  failure  in  this  respect  on  rare  occasions  would 
not  justify  the  Commissioners  in  putting  an  end  to  the 
contract,  though  it  might  subject  the  contractor  to  fines 
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but  it  seems  to  me  that  a  deliberate  refusal  (as  this  in  my       1S68. 
opinion  -was)  to  supply  any  of  the  bullocks  required  for  a  ^  ^  ^^  ^ 
particular  district,  at  the  place  pointed  out  by  the  Commis-     of  1868. 
sioners,  on  the  alleged  ground  of  the  inconvenience  of  that 
place  to  the  contractor,  persisted  in  until  the  Commissioners 
had  made  fresh  arrangements  for  obtaining  the  supply 
from  another  contractor,  was  such  a  complete  violation  of 
the  contract^  as  to  warrant  the  Commissioners  in  putting 
an  end  to  it, — or  rather  treating  it  as  so  far  abandoned 
by  the  plaintiff  himself.    The  question  is,  in  cases  of  this 
kind,  whether  there  has  been  so  complete  failure  on  the 
one  Si<le    to    perform   the  contract,   as  to   warrant   the 
other    party    in    considering   it    practically    abandoned. 
{FramMvn  v.  MUUr,  4  Adol.  and  EIL  599  ;   WUhtra  v. 
Reynolds,  2,  B  and  Adol.  882.)  This  is  independent  of  any 
express  stipulations  in  the  contract ;  but  in  this  case  the 
5th    clause    of    the   contract    expressly  authorises    the 
Commissioners  to  forfeit  the  contract  in  case  of  neglect  to 
supply  good   and  serviceable  bullocks  in    lieu   of  those 
rejected,  should  they  consider  it  expedient  to  resort  to  that 
ulterior  measure.    And  although  the   Commissioners  did 
not  immediately  exercise  that  power  upon  the  neglect  to 
supply  others  in  lieu  of  those  rejected  on  the  3rd  April, 
the  neglect  was  a  continuing  one,  and  when,  in  addition  to 
that  neglect,  there  was  added,  in  June,  the  refusal  to 
remove  the  bullocks  to  the  Choolay  dep&t,  they  were 
entitled,  as  it  seems  to  me,  to  take  all  the  then  existing 
circumstances  into  consideration  for  the  purpose  of  deter- 
mining whether  it  was  expedient  to  resort  to  that  ulterior 
measure  of  forfeiting  the  contract. 

Under  all  the  circumstances  of  this  case,  therefore,  it 
appears  to  me  that  the  defendants  were,  by  the  plaintiff's 
breaches  of  contract  in  the  early  part  of  the  month  of  June, 
released  from  any  obligation  to  continue  the  employment 
of  his  bullocks  in  the  scavengering  department,  and  that 
his  claim  for  damages  consequently  fails. 

It  now  therefore  becomes  necessary  to  consider  whe- 
ther any  of  the  deductions  claimed  by  the  defendants  from 
the  sums  admitted  to  be  due  to  the  plaintiff  for  bullocks 
actually  supplied  can  be  allowed. 
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1868.  [His  Lordship  found  that  the  defendants  were  entitled 

August  12.  -   .        • 

R  A,No.b^^  claim  rupees  5,678  in  respect  of  the  fines  which  they 
</1868.  were  empowered  to  impose  under  the  contract,  and  rupees 
5,192  as  damages  by  reason  of  the  increased  cost  which 
they  had  incurred  in  procuring  bullocks  under  the  new 
contract  during  the  unexpired  period  of  the  plaintiflTa 
contract] 

[The  judgment  proceeded.} 

Now  can  the  damages  which  have  been  above  ascer-^ 
tained  be  set  off  in  this  suit  ?  It  appears  to  me  that  they 
can,  and  I  come  to  that  conclusion  mainly  in  consequence 
of  the  nature  of  the  agreement  between  these  parties  indi* 
diting  very  clearly,  as  it  seems  to  me,  an  intention  that 
any  claim  of  the  defendants  for  breach  of  the  agreement 
by  the  plaintiff  should  be  deducted  from  the  sums  becom-^ 
ing  due  to  the  plaintiff  under  it,  so  that  only  the  balance 
should  be  the  debt  on  either  side.  The  words  in  the  last 
clause  of  the  contract  authorising  the  deduction  of  "  such 
penalties  as  maybe  forfeited  under  the  provisions,  contained 
in  the  2nd,  3rd,  4th,  5th,  and  6th  conditions  before  written/' 
would  not,  perhaps,  according  to  their  ordinary  meaning, 
apply  to  unliquidated  damages  for  the  breach  of  the  contract, 
but  it  is  clear  that  they  were  intended  to  apply  to  some 
claims  of  that  nature,  for  the  5th  clause  provides  for  the 
recovery  in  that  manner  of  any  amount  laid  out  in  pui^^ 
chasing  other  bullocks  in  lieu  of  those  rejected,  which 
amount  would  be  in  the  nature  of  unliquidated  damages  to 
be  ascertained  by  the  Court  upon  an  inqniiy  as  to  what 
had  been  necessarily  and  properly  expended,  and  further 
the  deposit  of  Qovernment  notes  is  made  generally  to 
secure  the  due  fulfilment  of  the  agreement,  and  the 
Commissioners  are  expressly  authorised  either  to  de*^ 
duct  the  forfeiture  from  the  monthly  hire,  or  to  hold  the 
notes  as  security,  or  to  do  both.  Such  being  the 
nature  of  the  agreement  between  the  parties,  this  case  falls 
within  ""the  rules  laid  down  in  Clarke  v.  Ruthnaixdoo 
Chetty,  2,  M.  H.  C.  B.  296,  in  which  the  Court,  after 
reviewing  the  cases,  says,  "  It  seems  to  us  that  the  right  of 
set  off  will  be  found  to  exist,  not  only  in  cases  of  mutual 
debts  and  credits,  but  also  where  the  cross  demands  aris^ 
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out  of  one  and  the  same  transaction,  or  are  so  connected  in        1868. 
their  nature  and  circumstances  an  to  make  it  inequitable  ^^^^J^^^ 
that  the  plaintiff  should  recover  and  the  defendant  be      o/Jses. 
driven  to  a  cross  suit"  I  would  refer  also  to  the  remark  of 
Mr.  Justice  Wills  in  a  recent  case  of  Watson  v.  The  Mid- 
WdUs  Eailwoy  Company,  36,  L.  J.  C.  P.  285  who,  after 
referring  to  the  dictum  of  Lord  Cottenham  in  Rawaon  v. 
Samuel,  that "  the  mere  existence  of  cross  demands  is  not 
sufficient/'  says  ;  "  It  is  necessary  to  shew  mutual  credit ; 
I  do  not  mean  in  the  sense  of  mutual  credit  under  the 
statutory  provisions  of  the  Bankrupt  Law,  but  in  the  sense 
of  there  being  an  agreement  or  contract  made,  or  to  be 
inferred,  that  one  debt  was  to  liquidate  the  other.     Where 
the  balance  only  is  to  be  tbe  debt,  there  is  a  clear  equity 
that  one  of  the  parties  is  not  to  have  any  detriment  by  the 
act  of  the  other."  In  that  case  there   was  nothing  fi-om 
which  tbe  Court  could  infer  that  one  liability  was  to  liqui- 
date the  other,  or  that  the  balance  only  was  to  be  considered 
due  and  therefore  the  set  off  was  not  allowed.    In  Jeff 
v.  Wood^  S,Peere  Williams's  Reports  129,  the  Master  of  the 
KoUs  says, "  It  is  true,  stoppage  is  not  law>  nor  is  it  of 
itself  a  payment  ia  equity,  but  then  a  very  slender  agree- 
ment for  discontinuing  or  allowing  the  one  debt  out  of  the 
other  will    make  it  a  payment,  because    this  prevents 
circuity  of  action  and  multiplicity  of  suits  which  is  not 
&vored  in  law,  much   less  in  equity.    But  it  may  be  a 
doubt,  whether  an  insolvent  person  may  in  equity  recover 
against  his  debtor  to  whom  heat  the  same  time  owes  a 
greater  sum,  though  I  own  it  is  against  conscience,  that  A 
should  be  demanding  a  debt  against  B   to    whom  he  is 
indebted  in  a  larger  sum  and  would  avoid  paying  it. 
However,  it  seems  that  the  least  evidence  of  an  agreement 
for  a  stoppage  will  do,  and  in  these  cases,  equity  will  take 
hold  of  a  very  slight  thing  to  do  both  parties  right,  and  it  . 
is  still  more  reasonable  that  when  the  matter  of  the  mutual 
demand  is  concerning  the  same  thing  there  the  Court 
should  interpose  and  make  the  balance  only  payable." 
^e  demands  in  that  case  were  on  the  one  side  for  a  legacy 
by  the  assignees  of  the  legatee  who  had  become  bankrupt-^ 
and  on  the  other,  by  the  executor  for  money  due  to  the 
testator's  estate  on  account  of  the  clothesj  education,  and 
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1868.  board  supplied  by  the  testator  to  the  legatee  when  an  in&nt : 
jl  ^  /^o  6  ^^^  ^^®  Master  of  the  Rolls  decreed  an  account  and  declared 
of  1888.  that  the  executor  was  to  pay  only  the  surplus  after  deduct- 
ing what  was  due  from  the  legatee,  as  well  to  the  executor 
as  to  the  testator.  In  Young  v.  The  Baaik  of  Bengal, 
1,  Moore's  Ind  App.  87,  it  was  no  doubt  held  that,  the  mere 
deposit  of  Company's  paper  or  other  security  does  not  of 
itself  constitute  a  giving  of  credit  within  the  Bankrupt  and 
Insolvent  Acts,  and  that  a  debt  contracted  before  and  un- 
connected with  the  deposit  could  not  be  set  off  against 
the  claim  of  the  depositor's  assignees  to  recover  the  balances 
of  the  securities  after  paying  the  debts  in  respect  of  which 
they  had  been  deposited.  But  the  securities  in  the  present 
case  were  deposited  expressly  to  secure  the  due  perfor* 
mance  of  the  agreement,  and  the  proceeds  would  undoubt- 
edly be  appb'cable  to  the  payment  of  damages  sustained  by 
the  Commissioners  by  the  plaintiff's  breach  of  contract. 
And,  further,  the  Commissioners  are  expressly  authorised 
with  respect  to  many  breaches  of  contract,  to  treat  the 
monthly  hire  as  a  fund  in  hand  for  the  same  purpose,  and 
to  resort  either  to  one  or  the  other  as  they  pleased.  Can 
it  be  doubted  that  the  intention  of  these  parties  was,  that 
in  case  of  cross  cliums  arising  under  the  agreement  the 
balance  should  be  paid  by  either  the  one  or  the  other  ?  It 
seems  to  me  that  there  is  here  something  more  than  '*  a 
very  slight  thing"  for  equity  to  take  hold  of  in  order  to  do 
both  parties  right  in  one  and  the  same  suit.  The  present 
case  differs  widely  from  Rcuwaon  v.  8a/nyuel,  Cr,  and  Ph.  178 
where  (as  the  Lord  Chancellor  observed)  "  there  were  not 
even  cross  demands,  as  it  could  not  be  assumed  that  the 
balance  of  the  account  would  be  found  to  be  in  favor  of  the 
defendants  at  law,"  and  the  remarks  of  the  Lord  Chancel- 
lor on  the  injustice  of  preventing  a  party  who  had  recovered 
damages  at  law  from*  receiving  them  because  he  might  be 
found  to  be  indebted  upon  the  balance  of  an  unsettled 
account  to  the  party  against  whom  the  damages  had  been  . 
recovered  are  quite  inapplicable.  For  here,  in  one  and  the 
same  suit,  the  cross  claims  are  alleged  and  proved,  and  the 
amount  of  each  ascertained  ;  they  arine  out  of  the  very 
same  contract,  and  though  the  defendants'  claim  be  for  un- 
liquidated damages,  that  is,  for  an  amount  which  can  only 
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be  ascertained  by  the  decision  of  a  Court,  yet  that  circum-        1868. 
stance  does  not  necessarily  exclude  the  right  of  set  off  ^^^^^yl  it 
at  equity,  though   it  does   at  law,   of  which   Beaaley  v.     0/I868. 
D'Arcy  and  PiggoU  v.  Williams  cited  in  Ratvson  v.  Samuel, 
are  instances. 

I  have  hitherto  considered  this  case  as  if  no  .question 
had  arisen  under  the  Stamp  Act  X  of  1862,  because  I 
thought  it  desirable  to  keep  the  different  questions  raised 
in  the  course  of  the  case  as  distinct  as  I  could,  so  that,  in 
the  event  of  an  appeal  from  my  decision,  the  Appellate 
Court  may  the  more  easily  dispose  of  it. 

The  question  under  the  Stamp  Act  arises  thus.     The 
written  contract  No.  8,   on   which  the  plaintiff  is  suing, 
was  tendered  in  evidence  by  the  plaintiff's  counsel,  but 
upon  an  objection  being  made  to  the  insufficiency  of  the 
stamp,  it  was  withdrawn  and  the  case   closed   without  it. 
The  plaintiff  therefore  upon  his  own  case  must  have  failed, 
excepting  as   to  any  sums   of    which  he  could   show  a 
clear  admission  by  the  defendants ;  and  upon  admissions 
of  the  defendants  he  could  show  a  sum  of  rupees  6,328-4-0 
due  to  him.  But  afterwards  the  contract  was  again  tendered 
in    evidence    by    the    defendants'    counsel  as    part    of 
their  case ;  and  then  its  reception   was  objected  to  by   the 
plaintiff^s  counsel  on  the  ground  that  it  was  insufficiently 
stamped  with  a  23  rupee  stamp.    After  hearing  the  matter 
argued,  I  held  that  the   instrument  was  an  obligation   for 
the  payment  of  money,  but  that  the  amount  of  the  money 
to  be  secured  was  not  specified,  and  that  consequently   an 
optional   stamp  was  proper    under  the   17th    clause  of 
Schedule  A   of  the  Act.    The  contract  was  accordingly 
admitted  and  read  in  evidence.    The  consequence  of  this 
ruling  is,  that  Section  27  of  the  Act  applies  to  this  case* 
That  Section    provides   ''  that  no   larger  sum  shall  be 
recoverable  in  any  Court  of  Justice  by  reason  of  any  deed, 
instrument,  or  writting,  for  which  an  optional  stamp  is 
indicated  to  be  proper  by  Schedule  A  annexed  to  this  Act 
than  the  largest  sum  for  which,  if  specially  stated  in  a  deed, 
iastramant  or  writing  of  the  same  denomination,  the  stamp 
aetually  used  under  the  option  so  given  would  be  of  suf< 

17 
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1868.        ficient  value.  And  no  such  deed^  instrument  or  writing  sball 

RA%o  h   ^  ^®^^  ^y  *^y  Court  of  Justice  to  be  valid  in  respect  to  any 
of  1868.    sum  of  money  larger  than  that  for  which  the  stamp  on  the 
said  deed,  instrument  or  writing  would  be  sufficient.'* 
Now  the  25  rupees  stamp  is  not  sufficient  for  any  laiger 
sum  than  rupees  5^000;  and  the  question  is^  how  is  this 
provision  to  be  acted  upon  under  the  circumstances  of  this 
case  ?    I  am  not  aware  that  there  has  been  any  decision 
upon  it>  but  it  seems  to  me  that  full  effect  can   only  be 
given  to  the  words  of  the  Legislature  by  holding  that  the 
agreement  is  altogether  invalid  as  to  any  sum  beyond  that 
for  which  the  stamp  affixed  is  sufficient.    It  was  argued  by 
Mr.  Mayne  that  the  provision  did  not  touch  his  client's 
case  because  he  did  not  rely  upon  the  instrument,  and,  as 
to  the  rupees  6,000  and  odd,  had  established  his  case  by 
admissions  without  it,  but  that  it  did  operate  upon  the 
defendants'  case,  they  having  put  it  in  evidence,  and  that  its 
effect  was  to  prevent  th^m  from  establishing  auy  set  off  or 
deduction  beyond  the  sum  of  rupees  5,000  ;  and  if  this 
argument  be    correct    the    plaintiff  would  certainly  be 
entitled  to  a  judgment  for  rupees  1,328-4-0.    On  the  other 
hand,  if  the  restriction  in  the  27bh  Section  can  be  held  to 
apply  only  to  the  balance  ascertained  to  be  due,  after 
setting  off  the  cross  demands  one  against  the  other,  then» 
in  the  circumstances  of  this  case^i  the  defendants'  claim  to 
rupees  4,541*12-0  would  remain  unimpeached,  and  they 
would  be  entitled  to  judgment  for  that  amount  under  the 
Procedure  Code.    In  my  opinion,  however,  neither  of  these 
views  can  be  adopted.    As  regards  the  latter,  it  would 
obviously  defeat  the  object  of  the  Legislature,  for  in  ascer- 
taining the  balance,  both  parties  would,  in  effect,  be  allowed 
to  recover  more  than  rupees  5,000 ;  and  validity  and  effect 
would  be  given  to  the  agreement  in  respect  to  rupees  6,000 
and  odd  on  the  one  side,  and  rupees  10^000  and  odd  on  the 
other. 

As  respects  Mr.  Mayne's  contention,  it  seems  to  me^ 
that  when  the  written  instrument  is  once  properly  brought 
before  the  Court,  and  it  appears  that  the  claim,  whether  of 
the  party  by  whom  it  is  put  in  evidence  or  of  his  oppo- 
xkent,  arise  under,  and  by  virtue  of,  that  instrument,  theci 
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the  27th  Section  applies  and  prevents  a  recovery  by  either      1S68. 
party    of  more    than    the    limited  amounts    When  an  ^^^^  ^ 
optional  stamp  is  imposed,  a  new  restrictive  condition  is     of  1868. 
annexed  to  the  instrument,  by  which  both  parties  are 
bound  ;    if  the  plaintiff  is  seeking  to  recover  more  than 
the  sum  for  which  the   stamp  imposed  is  proper,  the 
Statute  gives  a  defence  as  to  all  but  the  amount  for  which 
the  stamp  is  proper.    The  plaintiff  may  prove  his  case  by 
admissions;  but  this   does  not  preclude  the  defendants 
from  saying,   '^  We   do  not  dispute  those  admissions,  but 
we  will  prove  that  the  claim  has  arisen  under  a  written 
contract ;  that  it  is  stamped  with  an  optional  stamp  of  25 
rupees,  and  therrfore  by  the  27th  Secti<m  of  the  Act,  you 
cannot  recover  more  than  6,000  rupees." 

It  was  said  that  there  is  no  iwuA  raising  this  ques- 
tion ;  and  that  it  is  so.  It  is  pretty  clear  that  it  did  not 
occur  to  either  party  or  to  their  legal  advisers  until  the 
hearing ;  and  though  the  writing  was  of  course  produced 
and  filed  by  the  defendants  at  the  settlement  of  issues,  it 
was  not  then  looked  at,  the  usual  practice  in  this  Court 
being  to  reserve  all  questions  as  to  the  admissibility  of 
documents  for  the  final  hearing  of  the  suit.  However,  the 
point  had  arisen  some  days  before  the  hearing  of  this  case 
came  to  a  close,  and  it  was  fully  argued  before  me,  so  that 
neither  party  has  sustained  any  disadvantage  by  the  issue 
not  being  raised  in  the  first  instance,  and  I  think  it  proper 

therefore    for    deciding  the    case   to  add  the    issue 

whether  by  Section  27  of  Act  X  of  1862,  both  the  plain- 
tiff and  the  defendants,  or  either  of  them,  are  or  is  precluded 
from  recovering  or  setting  off  any  larger  sum  than  rupees 
5,000,  and  I  must  find  that  issue  in  the  affirmative. 

The  claims  on  both  sides  being  reduced  to  rupees 
6,000,— the  plaintiff  fails  altogether,  and  his  suit  must  be 
dismissed  with  costs.  If  this  result  had  followed  from  the 
provision  in  the  Stamp  Act  alone,  I  should  not  have  been 
inclined  to  order  the  plaintiff  to  pay  the  defendants'  costs 
but  as,  upon  a  consideration  of  the  whole  of  the  evidence,  I 
think  the  plaintiff  must  have  failed  on  the  merits,  I  see 
no  ground  for  departing  from  the  geueral  rule  that  the 
xosts  should  follow  the  eventb'' 
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1868.  The  plaintiff  appealed. 

August  12. 

It.  A.  A 0.5  O'SuUivan  and  Miller,  for  the  appellant. 


0/1868. 


The  Advocate  Oeneral,  for  the  i-espondent. 

The  following  is  extracted  from  the  Jndgment  of  the 
Court  which  was  delivered  by 

Scotland,  C.  J. — ^This  is  an  appeal  -  from  a  decree  dis- 
missing the  suit  brought  for  the  hire  of  bullocks  and 
drivers  supplied  under  the  written  contract  proved  on  the 
trial,  during  the  months  of  April,  May,  June  and  July  1867, 
and  for  damages  for  breach  of  the  contract   by  reason  of 
the   defendants*  refusal  to  employ  the  bullocks  and  drivers 
supplied  in  the  2nd  and  3rd  Municipal  districts  within  the 
town  and  limits  of  Madras  and  their  improper  termination 
of  the  contract.  The  defendants  admitted  a  debt  to  the  plain- 
tiff of  rupees  6,328-4-0,  for  bullocks  and  drivera  actually 
supplied,  less  a  sum  of  rupees   18,  the  right  to  which  is 
not  nowin  dispute,  and  the  questions  raised  by  theseveral 
issues,  substantially  stated;  are,  first,  the  right  of  the  plain* 
tiff  to   recover  any  part  of  the  sum  claimed  as  damages  ; 
secondly,  the  validity  of  the  defendants'   claims  to  set  off 
againdt  the  money  due   to  the  plaintiff  the   several  sums 
mentioned  in  their  written  statement   on  account  of  fines 
for  the  months  of  April,  May,  June  and  July  1867»  as  also 
rupees  5,280,  the  loss  on  the  hire  of  bullocks  occasioned  by 
the  breach  of  the  contract  on  the  plaintiffs  part. 

The  plaintiff  rested  his  case  at  the  trial  on  the  admis- 
sion of  the  defendants  without  putting  in  evidence  the 
written  contract,  but  it  was  tendered  and  received  in  evi- 
dence on  the  part  of  the  defendants,  and  on  the  first  question 
in  issue  the  learned  Judge  who  tried  the  case  came  to  the 
conclusion  that  breaches  of  the  contract  by  the  plaintiff 
in  the  early  part  of  June  1867  had  been  proved  which 
released  the  defendants  from  any  obligation  to  continue  the 
employment  of  the  plaintiffs  bullocks  and  drivers  in  the 
2nd  and  3rd  districts,  and  tie  had  consequently  no  right  t6 
damages  by  reason  of  the  termination  of  the  contract.  On 
the  issues  relating  to  the  defendants'  claims,  the  learned 
Judge  has  decided  that  the  contract  was  put  an  end  to 
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from  the  7ih  Jane,  and  that  the  plaintiff  is  indebted  to  the       1866. 
defendants  on  account  of  fines'prior  to  that  date  and  damages    t^*^L^\ 
aftw  that  date  in  respect  of  the  loes  actually  sustained     of  3866. 
in  providing  for  the  supply  of  other  bullocks  and  drivers, 
and  he  has  found  the  amounts  of  such  fines  to  be  iTipees 
658  aud  rupees  812,  and  assessed  the  damages  at  rupees 
9,400,  this  amount  being  made  up  of  the  differences  between 
the  sum  payable   to  the  plaintiff  under  the  contract  and 
the  cost  of  the  temporary  hire  of  bullocks  and  drivers  from 
the  7th  of  June  to  the  end  of  July,  rupees  4,208  and  the 
increased  rate  of  hire  under  the  new   permanent  contract 
from  the  1st  of  August,  rupees  6,192. 

But  the  defendants  have  been  held  not  to  be  entitled  to 
enforce,  and  consequently  to  set  off,  more  than  rupees  5,000 
on  the  ground  that  the  contract  was  only  admissible  in 
evidence  as  an  obligation  liable  to  an  optional  stamp  under 
the  17th  clause  of  Schedule  A  of  the  Stamp  Act  X  of  1882, 
and  Section  27  of  the  Act  applied  to  prevent  the  recovery 
under  it  of  a  larger  sum  than  (if  statedj  the  optional  stamp 
would  have  been  suflScient  to  cover,  namely,  rupees  5,000* 
The  same  objection  has  been  held  to  be  an  available  defence 
in  bar  of  the  plaintiff's  right  to  recover  more  than  that 
sum,  and  as  a  necessary  consequence  the  dismissal  of  the 
suit  was  decreed. 

Taking  the  questions  raised  in  the  appeal  in  the  order 
which  appears  most  convenient  for  their  consideration,  the 
first  is  whether  the  decision  of  the  learned  Judge  on  the 
latter  point  is  wrong.  For  the  appellant  (the  plaintiff) 
the  contention  has  been  in  effect  as  at  the  trial ;  that  the 
case  proved  by  admissions  without  using  the  written  con- 
tract as  evidence  could  not  be  displaced  by  an  objection  to 
the  sufficiency  of  the  stamp,  the  defendants  being  in  no 
better  position  than  they  would  have  been  if  the  instru- 
ment had  been  unstamped,  and  that  the  insufficiency  of  the 
stamp  was  a  defect  of  proof  which  affected  only  the  case  oif 
the  defendants  who  relied  on  the  instrument.  We  s^e  of 
opinion  that  the  decision  of  the  learned  Judge  is  right. 
The  ground  on  which  it  has  been  held  that  a  defendant 
cannot  defeat  a  plaintiff  by  the  production  of  an  unstamped 
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1868.  document  which  was  unnecessary  to  the  plaintiflTs  case  is  its 
Jiy«rtl2  iijadmissibiUty  in  evidence  for  any  purpose.  As  observed  by 
^1868.  Burrough,  J.  in  Fidder  v.  Bay  6  Bvnghxim  388  "  when  the 
plaintiflTH  case,  has  been  dosed,  the  defendant  is  not  to  get 
rid  of  it  by  suggesting  the  existence  of  a  writing  which  he 
is  unable  legally  to  produce."  The  decision  in  the  case  of 
Chedambcmim  Cheity  v.  Kamnalyavalangapuiy  Taver,  S, 
Madras  H.  C,  Reports  342  proceeds  on  the  same  ground- 
Here  the  case  is  very  diflferent.  The  learned  Judge  ruled 
that  the  instrument  was  sufficiently  stamped  to  render  it 
admissible  and  once  in  evidence  the  defendants  were  at 
liberty  to  avail  themselves  of  any  legal  objection  to  the 
plaintiffs  right  to  recover  which  it  afforded  and  which 
was  open  to  them  as  a  defence  in  the  suit  ;  and  if 
Section  27  of  the  Stamp  Act  has  the  operation  which  has 
been  given  to  it,  there  is  no  doubt  that,  pro  tanto,  a  legal 
defence  was  proved.  The  point  for  consideration  is  whether 
the  Section  applies  to  the  debt  of  the  plaintiff.  Though  in 
point  of  amount  proved  by  admission  has  it  not  been 
shewn  to  be  *'  recoverable  by  reason"  of  the  written  con- 
tract, and  could  the  Court  adjudge  the  full  amount  with- 
out holding  the  instrument  valid  in  respect  to  that 
amount  i  According  to  the  plaintiff's  own  claim  in  the 
suit,  the  debt  arose  under  a  .contract  between  himself  and 
the  defendants,  and  the  admission  on  which  he  relied  had 
reference  to  the  same  liability,  and  the  instrument  produced 
by  the  defendants  was  that  contract.  It  thus  became 
established  that  the  plaintiff  was  proceeding  to  enforce  a 
liability  imposed  by  such  instrument,  and  that  the  Court 
was  determining  what  was  the  amount  recoverable  in 
respect  thereof.  The  Court  therefore  could  not  have 
decreed  a  sum  in  excess  of  that  for  which  the  stamp  was 
sufficient  without  upholding  the  validity  of  the  instru- 
ment in  respect  of  such  sum,  in  ^dolation  of  the  Section. 
We  are  consequently  of  opinion  that  the  learned  Judge 
rightly  decided  that  the  Section  was  a  bar  to  the  recovery 
by  the  plaintiff  as  well  as  by  the  defendants  of  more  than 
rupees  5,000. 

[Upon  the  facts  their  Lordships  agreed  with  the  learned 
Judge  that  the  plaintiff  was  not  entitled  to  recover  any 
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damages,  but  came  to  the  condusion  the  defendants  were       1868. 
not  entitled  to  claim  anything  on  account  either  of  fines  or  ^  jTl^o  5 
damages  for  absence  from  work  between  the  7th  June  and     of  1868. 
the  1st  of  August.]    Upon  the  question  of  set   off,  the 
judgment  was  as  follows: — 

With  respect  to  the  amount  of  the  set  off  allowed  for 
damages  subsequent  to  the  1st  August,  the  only  objection 
put  forward  is  that  the  parties  intended  the  forfeiture  of 
the  contract  to  be  the  single  penalty  for  the  breach 
occasioning  it.  But  there  is  nothing  in  the  written  instru* 
ment  to  warrant  such  a  construction.  The  power  to  for- 
feit was  clearly  introduced  to  secure  an  additional  advantage 
to  the  defendants,  and  the  damages  are  the  ordinary  legal 
consequence  of  the  breach  which  caused  the  forfeiture. 

The  remaining  question  is  whether  the  last  mentioned 
amount  of  damages  can  be  set  off,  and  we  are  of  opinion  that 
the  decision  of  the  learned  Judge  on  the  point  is  right, 
although  we  are  not  prepared  to  go  quite  the  length  that  he 
does  in  resting  the  case  on  the  ground  of  mutual  credit 
derived  from  the  intention  of  the  parties  as  evidenced  by 
the  contract.  We  would  rather  confine  ourselves  to 
saying  that  the  terms  of  the  contract  are  quite  consistent 
with  the  claim  to  th%  set  off,  and  rest  our  judgment  on 
the  general  principle  of  equitable  protection,  and  we  think 
the  principle  deducible  from  the  case  of  Ma/waon 
Samud,  1  Cr  :  and  Phil  161  and  the  other  authorities  beaj> 
ing  on  the  point  and  acted  upon  in  the  recent  case  of 
Wateron  v.  The  Wales  Baihvay  Company  2,  Law  Reports 
C.  P.  693.  36  L.  J.  C.  P.  285,  is  correctly  stated  in  darke 
Y.  Rutnavaloo  Chetty,  2,  Mad/ras  H.  C.  Rep&rts  303.  The 
right  exists  not  only  when  there  appears  to  be  mutual 
debts  and  credits,  but  also  ''  where  the  cross  demands  arise 
out  of  one  and  the  same  transaction,  or  are  so  connected  in 
their  nature  and  circumstances  as  to  make  it  inequitable 
that  the  plaintiff  should  recover  and  the  defendant  be 
driven  to  a  cross  suit."  Here  the  cross  demands  are  connected 
with  the  same  transaction  and  arose  out  of  one  and  the 
same  contract,  and  an  amount  appeared  to  be  payable 
from  the  plaintiff  and  was  capable  of  being  immediately 
determined  in  the  suit.    In  truth  the  case  made  in  the 
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1868«  plaint  involved  the  very  question  of  breach  in  respect  of 
^  ^  ^y^  I  which  the  set  oflf  was  claimed.  There  could  hardly  be  a 
^  ^/  1868  much  stronger  case  for  equitable  protection  for  a  recovery 
of  more  than  the  balance  justly  due.  No  purpose  would 
be  served  by  rejecting  the  set  off  except  simply  driving  the 
defendants  to  bring  another  suit.  But  it  was  said  in  argu- 
ment that  unliquidated  damages  are  not  an  admissible  subject 
of  set  off  under  any  circumstances  in  equity  any  more  than 
at  common  law.  That,  however,  is  clearly  not  so.  The 
decision  in  Clarke  v.  Rutnavaloo  does  not  rest  on  the 
ground  that  claim  sought  to  be  set  off  was  one  of  unliqui- 
dated damages,  and  the  cases  of  Beaaly  v.  Darcy  and 
PiggoU  v.  Williams  cited  in  Rawson  v.  Samuel,  are  direct 
authorities  that  such  a  claim  may  be  set  off.  No  doubt 
the  language  of  the  provisions  of  the  Code  of  Civil  Proce-^ 
dure  relating  to  set  off  is  in  strictness  referable  to  debts, 
but  we  agrree  in  the  opinion  expressed  in  Clarke  v. 
Rutnavaloo  that  these  provisions  cannot  be  considered  to 
have  the  effect  of  taking  away  any  right  of  set  off,  whether 
legal  or  equitable,  which  existed  when  the  Code  came  into 
force,  and  now  that  both  legal  and  equitable  jurisdictions 
are  vested  in  the  same  Courts  the  admission  of  an  unliqui- 
dated demand  as  a  set  off  does  not  even  necessitate  delay 
in  order  that  the  anu>unt  may  be  ipsessed  in  a  separate 

suit. 

The  result  of  our  judgment  is  to  leave  the  respondents 
entitled  to  the  two  sums  adjudged  to  be  due  to  them  for 
fines  incurred  by  the  appellant  in  the  three  districts 
before  the  7th  of  June,  amounting  together  to  rupees  1,470, 
as  also  to  rupees  5,192,  the  amount  of  the  damages  assessed, 
from  the  1st  of  August,  in  all  rupees  6,662.  This  exceeds 
the  amount  of  debt  due  to  the  plaintiff  by  rupees  333-1 2*0 
but  as  by  the  operation  of  the  Stamp  Act  no  more  than 
rupees  6,000  can  be  recovered  on  either  side,  the  suit  has 
been  rightly  dismissed,  and  the  decree  mast  be  affirmed 
with  costs.  There  is  not  sufficient  ground  to  take  the  ease 
out  of  the  general  rale  as  to  costs.  The  decision  given  in 
the  appellant's  favor  on  one  point  does  not  alter  his  position- 
under  the  decree,  and  on  the  merita  the  defendants  still  have 
the  balance  in  their  fetvor. 

Appeal  di9mi89ed. 


Slppellatr  ^unc^tiutton  (a) 

Special  Appeal  No.  309  of  1868. 

Abbakku  and  anotlier Special  Appellanta, 

Ammu  Shettati.- Special  Respondent 

The  plaintiff  sued  the  defendanta  for  future  and  past  mainte- 
nance and  obtained  a  decree  for  future  maintenance  and  for  arrears  df  . 
maintenance  for  seven  years.  The  parties  were  governed  by  the 
Aliyasantana  law.  It  was  found  by  the  Lower  Appellate  Court  thtft 
for  twenty  years  before  the  suit  the  plaintiff  lived  apart  from  the 
defendants  and  the  other  members  of  the  family  and  supported  her- 
self without  receiving  or  applying  for  anything  towards  her  main- 
tenance out  of  the  family  property  in  the  possession  of  the 
defendants  or  obtaining  any  recognition  of  her  right  to  maintenance. 

On  special  appeal  held,  per  Scotland,  C.  J,  That  assuming  the 
AJiyasantana  law  recognizes  the  right  of  the  plaintiff  to  enforce 
separate  maintenance  as  a  charge  upon  the  estate,  the  plaintiff's  olum 
was  barred  by  Section  1,  Clause  13  of  Act  XIY  of  1859. 

Per  CoUetty  J.  It  is  doubtful  whether  Section  13^  which  applies  to 
oases  where  the  right  to  receive  maintenance  is  a  charge  on  the  in- 
heritance of  any  estate,  applies  in  a  case  where  the  right  of  the 
plaintiff  is  said  to  exist  by  reason  of  her  being  a  co-proprietor  with 
the  defendants.  If  the  suit  be  not  within  Section  13,  then  it  was  oue 
to  recover  an  interest  in  immoveable  property  and  was  equally  barred 
by  Clause  12  of  Section  I  of  the  Limitation  Act. 

THIS  was  a  Special  Appeal  against  the  decision  of  the       1868. 
Honorable  J.  C  St,  Clait,  the  Acting  Civil  Judge  ^""^"^yf^' 
of  Mangalore,  in  E^ular  Appeal  No.  41  of  1867,  modify-    '  0/1868. 
ing  the  decree  of  the.  Conrt  of  the  Principal  Sadr  Amin 
of  Mangalore  in  Original  Suit  No.  78  of  18G4>. 

ParthxMdrathi  Aiyangdr,  for  the  Special  Appellants, 
the  3rd  and  4th  defendants. 

This  Special  Appeal  coming  on  for  hearing,  the  Judges 
delivered  the  following  Judgments. 

ScoTLAlYD,  C.  J,— The  plaintiff  in  this  case  is  the 
sister  of  the  Ist  and  2nd  defendants,  and  <iie  3rd  and 
4th  defendants  are  her  nieces,  and  she  has  obtained  the 
decree  of  the  Civil  Court  of  Mangalore  in  an  appeal  from 
the  Principal  Sadr  Amin's  Court  for  th«  payment  by  the 
2nd,  3rd,  and  4th  defendants  of  an  annual  sum  for  her 
future  separate  maintenance,  and  an  amount  on  account 
of  arrears  of  maintenance  for  seven  years.  The  3rd  and 
4th   defendants  have  appealed  against  that  decree  and 

(a)  Present :  Scotland,  C.  J.  and  CoUett,  J, 

18 


I3S  MABBis  mom  court  stFOBts. 

1668.       relied  on  thp  single  ground  that  the  Act  of  Limitation 
October  20.    ^^^^  ^jy  ^f  jgsg^  Section  1,  Clause  13,)  is  a  bar  to  the  suit. 

/»/  1  AAA 

' —  The  material   facts  are  that  the  plaintiff   and   the 

defendants  are  members  of  a  family  governed  by  the 
Aliyasantana  law,  and  for  at  least  twenty  years  before  the 
suit  the  plaintiff  has  lived  apar^  from  the  defendanta  and 
the  other  members  of  the  family,  and  has  during  that  time 
i^upported  herself  without  receiving  or  applying  for  any- 
thing towards  her  maintenance  from  the  family  property  in 
the  defendants'  possession  or  obtaining  any  recognition  of 
her  right  to  maintenance.  The  Principal  Sadr  Amin 
decided  in  favor  of  the  plaintiffi  considering  that  evidence 
of  a  demand  of  maintenance  and  a  refusal  to  pay  shew** 
ing  adverse  possession  by  the  defendants  of  the  family 
property  was  necessary  to  bring  the  case  within  the  Act; 
and  the  Civil  Judge  rests  his  decision,  modifying  the  decree 
of  the  original  Court,  on  rulings  which  he  states  lay  down 
that  no  lapse  of  time  can  affect  the  right  to  maintenance 
except  in  regard  to  the  recovery  of  arrears. 

Now  assuming  that  the  Aliyasantana  law  recognizea 
the  right  of  the  plaintiff  to  enforce  separate  maintenance  9s 
a  charge  on  the  estate,  (a  point  on  which  I  do  not  intend  tq 
convey  any  opinion),  I  think  that  both  Courts  have  come 
to  a  wrong  decision  on  tlie  Limitation  Act.  The  ISiU 
Clause  of  Section  1  of  Act  XIV  of  1859  applies  generally 
to  suits  for  the  recovery  of  maintenance  chargeable  on  th^ 
inheritance  of  an  estate,  whether  the  claim  be  for  past  or 
future  maintenance,  and  it  prescribes  the  times  from  which 
the  period  of  limitation  is  to  be  computed,  namely,  "  from 
the  death  of  the  person  on  whose  estate  the^maintenaace  is 
elleged  to.  be  a  charge,  or  from  the  date  of  the  last  pay- 
ipent  to  the  plaintiff,  or  any  person  through  whom  he 
olaims,  by  the  person,  in  the  possession  or  management  of 
such  estate  on  account  of  such  maintenance/^  There  is 
nothing  in  the  language  of  this  enactment  to  require  that 
the  person  in  possession  or  management  of  the  estate 
ifhould  be  shewn  to  have  expressly  repudiated  the  claim  of 
the  plaintiff.  It  makes  the  period  of  lintitation  begin  to 
run  immediately  on  the  death  of  the  person  whose  estate 


ABBAKKU  V,  AMMI7  8BETTATI.  189 

ia  alleged  to  be  chargeable,  or,  when  there  has  been  a      ISes. 

recognition  of  the  claim  by  payment,  from  the  date  of  the  »  j^^o  3(^> 

last  payment    I  read   the  clause   as  requiring  exclusive     of  1868. 

enjoyment  of  the  estate  as  respects  the  interest  of  the  person 

claiming  maintenance,  that  is  separate  possession  or  enjoy* 

ment  without  recognition  of  any  existing  interest  or  right 

in  the  daimant  for  twelve  years  computed  from  either  of  the 

events  mentioned  in  the  clause.    This,  I  think,  is  sufficient 

to  constitute  the  bar,  although  the  claimant  may  throughout 

the  period  have  abstained  from  demanding  an  allowance 

for  maintenance ;   and  in  the  present  ca&e  it  is  clearly 

found  that  the  defendants  have  had  such  a  possession 

and  enjoyment  of  the  family  property. 

We  have  not  been  furnished  with  a  reference  to  either 
of  the  iniUngg  relied  upon  by  the  Civil  Judge,  and  the  only 
reported  decision  that  I  know  of  bearing  on  the  law  of 
limitation  in  a  case  of  maintenance  is  Venkopadhyaya  v. 
K4iVaTi  Hengv.au,  2,  Madrae  High  Court  BeporU,  36,  but 
that  is  no  authority  for  the  position  enunciated  by  the 
Civil  Judge.  The  bar  of  the  Act  appears  not  to  have  been 
a  point  for  decision  in  the  cfise,  and  all  that  I  undeistand 
tbe  Court  to  have  laid  down  is  that  lapse  of  time  short  of 
the  period  allowed  by  the  Act  of  Limitation  is  not  a  bar  to 
the  recovery  of  post  maintenance. 

I  am  therefore  of  opinion  (that  assuming  the  right  aa 
claimed  to  exist)  the  suit  is  bftrred  by  the  Act  of  Limita- 
tions, and  that  the  decree  appealed  from,  must  be  reversed 
with  costs. 

CoLLETT,  J.—^The  circumstances  of  this  case  appear  to  me 
to  be  peculiar.  The  plaintiff  is  a  member  of  a  family  governed 
by  Aliyasantana  law,  and  sues  her  two  sisters  and  the 
two  daughters,  of  one  of  the  sisters  for  separate  mainte-> 
nance.  She  is  therefore  in  the  position  of  a  proprietor 
suing  her  co-fA-oprietors  for  maintenance.  The  Court  of 
First  Instance  found  upon  the  evidence  that  she  bad  the 
joint  interest  claimed  by  her.  The  Lower  Appellate  Court 
came  to  the>  same  conclusion,  but  upon  a  process  of  reason^ 
ing  entirely  erroneous  and  not  upon  the  evidence. 
Assuming,  however,  the  feet  of  the  plaintiff  being  a  co-pro- 
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1^-       prietor  with  the  defendants,  and  assuming  also  (what  how- 

8.  A,  No.  309  ^^^^  ^  ^^  ^^^  ^^  ^^®  lesi'si  wish  to  be  taken  as  deciding) 
of  1368.  that  the  plaintiff  has  a  right  to  a  separate  maintenance  to 
be  chained  upon  and  derived  in  some  way  from  or  out 
of  the  joint  property,  the  question  remains  whether  hei 
remedy  for  such  a  right  has  not  been  barred  by  the  lapse 
of  time ;  and  if  so,  that  will  be  sufficient  for  the  disposal  of 
this  special  appeal. 

Now  the  finding  by  the  Court  of  First  Instance  as 
to  the  facts  would  not,  in  my  opinion,  have  been  sufficient 
for  the  decision  of  this  question.  That  Court  expressly 
rejected  the  evidence  that  the  plaintiff  had  been  living  separ 
rately  from  the  defendants  for  more  than  thirtyyears,  and  did 
not  find  for  how  long  and  «under  what  circumstances  the 
plaintiff  had  been  living  separately,  and  whether  there  had' 
been  such  a  possession  by  the  defendants  as  to  be 
exclusive  of  the  plaintiff.  The  Court  assumed  that  the 
pliftintiff  being  a  co-proprietor  th»«  must  have  been  .an 
express  demand  and  refusal  to  constitute  the  defendants^ 
possession  hostile.  In  deciding  whether  a  case  is  within 
the  latter  part  of  clause  13  of  Section  1  of  the  Act  of 
Limitation  the  nature  of  the  defendants*  possession  or 
management  will  have^to  be  considered,  and  it  will  always, 
I  consider,  be  a  question  upon  the  evidence  and  the 
circumstances  of  the  case,  whether  in  the  case  of  a 
co-proprietor  there  has  been  a  continuing,  actual  or  construc- 
tive possession  by  the  plaintiff  jointly  with  the  defendant,  or 
whether  the  ostensible  posse.ssion  or  management  of  the 
defendants  has  in  fact  been  exclusive  of  and  hostile  to  the 
plaintiff  ;  and  of  course  such  exclusion  of  the  plaintiff  may 
be  evidenced  in  a  variety  of  ways  besides  by  an  express 
demand  and  refusal.  Had  the  case  rested  upon  the  find-- 
ing  of  the  Court  of  First  Instance,  there  must  have  been 
a  remand  for  a  more  distinct  finding  as  to  the  facts.  But 
the  Lower  Appellate  Court  has  recorded  a  distinct  finding 
upon  this  part  of  the  case.  The  words  of  the  Judgment 
are : — '^  It  has  no  doubt  been  proved  that  the  plaintiff  has 
lived  apart  from  the  defendants'  family  for  the  last  twenty 
years,  and  has  during  that  time  received  no  assistance  out 
of  the  fietmily  funds ;"  but  the  Court  for  a  reason  which 
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I  agree  is  clearly  erroneous  law  beld  that  notwithstanding       1868. 
this  exclusion  of  the  plaintiff  (for  clearly  the  Court  by  the  ff^  ^ ' 
fifccts  as  above  found  meant  that  there  had  been  such  an     of  1868. 
exclusion   of  the  plaintiff,)  the    law  of  limitation  would 
apply  only  to  the  recovery    of  arrears   of  maintenance^ 
That  is  not  so  clearly,  for  clause- 13  is  not  concerned  with 
the  recovery  of  arrears  due  to  a  co-proprietor  or  to  one 
having  a  right  to  maintenance  out  of  an  estate,  but  with 
the   enforcement  of  the  right  itself    to  a  share  or  to 
maintenance. 

I  have  dealt  with  this  case  on  the  footing  that  it  is 
within  clause  13 ;  but  I  entertain  great  doubt  if  it  is  so.  It 
is  not  a  suit  for  the  recovery  of  a  share,  for  under  the 
special  law  of  the  parties  it  is  settled  law  that  no  such 
right  exists.  Aud  in  respect  to  suits  for  maintenance, 
clause  13  is  expressed  to  be  limited  to  "^  where  the  right  to 
receive  such  maintenance  is  a  charge  on  the  inheritance  of 
any  estate"  an  inexact  phrase  in  which  a  right  seems  to  be 
substituted  for  its  object  matter.  Now  in  this  case  the 
right  of  the  plaintiff  to  receive  maintenance  (if  she  has 
such  a  right)  is  not  of  the  nature  of  "  a  charge  on  the 
inheritance  of  an  estate;''  it  is  not  a  right  of  one  person  to 
receive  a  maintenance  chargeable-  on  the  inheritance  of 
an  estate  by  another  person,  but  it  is  a  right  said  to  exist 
by  reason  of  her  being,  and  inherent  in  her  joint  interest 
as,  a  CO' proprietor  with  the  defendants  to  receive  a  mainte« 
nance  out  of  the  joint  property,  and  this  seems  to  me 
quite  another  kind  of  right.  But  if  the  suit  is  not  within 
clause  13,  then,  if  the  plaintiff's  right  be  as  described  a 
part  of  her  proprietory  interest  in  the  joint  estate^  and 
enibrceable  as  such,  it  seems  to  me  that  it  must  be  an 
interest  in  immoveable  property  within  the  terms  of  clause 
12,  and  if  so  as  the  cause  of  action  in  respect  to  such 
interest  would  arise  when  the  exclusion  began  and  that  was 
twenty  years  ago,  the  suit  is  clearly  barred.  I  agree  therefore 
in  reversing  the  decrees  below  and  in  dismissing  plaintiff's 
suit  with  costs  throughout. 

fecial  Appeal  ctUowtd. 
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appeUate  9tt;rtiti(rtton  (a) 

Regular  Appeal  No.  2  0/  1868.. 
Katakam  Vbnkaiya  .......  Appellant  (Ist  Defendant.) 

T^^jn} '^'f'^  (''•"^■> 

In  a  Buit  to  recover  the  balance  alleged  to  be  duo  on  a  partnership 
transaction,  the  let  defendant  who  was  examined  aa  a  witness  forth* 
plaintiflf  refased  to  produce  certain  aocounU  relating  to  the  partner- 
ship which  he  was  directed  to  produce  by  the  Civil  Jadge.  There- 
upon judgment  was  given  agaiust  the  Ist  defendant  under  Sectioa 
170  of  the  Civil  Procedure  Code. 

On  appeal,  the  High  Court,  holding  that  the  aooodnts  were 
relevant  and  material  evidence  in  the  suit,  and  that  the  Civil  Judge  waa 
justified  in  requiring  the  1st  defendant  to  produce  them,  and  being 
satisfied  that  the  aooounta  were  in  the  possession  or  oontrol  of  the 
1st  defendant,  affirmed  the  judgment  of  tha  Civil  Judge. 

1668.       rpHIS  was  a  Begalar  Appeal  against  the  decree  of  H.  B. 
Oc<ob^  20.    J^     Sullivan,  the  Acting  CSvil  Judge  of  Bellary,  in  Ori- 
of  1868,    ginal  Suit  No.  6  of  1807. 

Govld  and  Parthaadrathi  Aiyangdr,  for  the  Appellant^ 
the  Ist  defendant. 

The  Advocate  Oen^rat,  for  the  Bespondenti,  the  plaintiff.. 
He  Court  delivered  the  following 

JuDOHEiKT : — In^  this  case  the  plaiatiff  sued  the  1st 
defendant  and  others  claiming  to  have  been  a  partner  with 
them  .la  certain    abkarry  contracts  ^during  Fuslies  1271 
to  1275  and  seeking  to  recover  gthe  balance  alleged  to 
be  due  upon  the  partnership  transactions.    The  1st  defend- 
ant, who  certainly  had  the  management  of  the  contracts, 
in  question^  denied  that  plaintiff  was  interested  as  a  partner 
therein.     Evidence  appears  to  have  been  gone  into  ta. 
prove  the  partnership  alleged  by  the  plaintiff  and  &  greab 
number  of  documents  and  accounts  were  produced,    Th^ 
'1st  defendant  was  also  called  and  examined  as  a  ^itnesa 
by  the  plaintiff^  and  1st  defendant's  late  gumaatah  wn»  also^ 
examined  as  the  10th  witness  for  the  plaintifi, .  Xhe  lat 
defendant  admitted  that  some  of  the  accounts  had  been 
Vept  by  the  gumastah  and  regularly  forwarde.d  to  him,  and 

(a)    Present :  CoUett  sud.JUlis,  J Ji. 
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as  to  some  others  he  said  that  they  had  been  kept  by  him-      1808. 
self  but  were  "  not  now  forthcoming/'    At  this  stage  of 
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the  3uit,  the  Civil  Judge  required  the  Ist  defendant  to     of  1868, 

produce  the  accounts,  being  satisfied,  as  he  states,  upon  the 
evidence  that  they  were  in  his  custody  and  possession. 
The  1st  defendant  did  not  produce  them>  his  excuse  being, 
as  recorded  in  his  deposition,  that  he  had  delivered  the 
aocounts  to  his  gumastah  who  told  him  that  he  had  returned 
them  by  a  servant  but  that  they  had  never  reached  him* 
The  Civil  Judge,  being  dissatisfied  with  this  excuse, proceeded 
under  SecUon  170,  Civil  Procedure  Code,  to  pass  judgment 
against  the  1st  defendant. 

At  the  hearing  of  this  and  another  very  similar  appeal, 
we  purposely  reserved  our  judgment  in  order  to  give  the 
1st  defendant  an  opportunity  to  purge  bis  contempt  by 
submitting  to  the  order  of  the  Court  and  producing  his 
accounts]  and  it  having  been  otgected  that  the  10th  wit* 
ness  had  not  in  his  examination  denied  having  received 
back  the  accounts  from  the  1st  drfendant,  we  intimated 
that  we  might  be  willing  to  have  the  10th  witness  further 
examined  on  this  point.  When  the  case  was  mentioned 
again,  the  farther  examination  oi  the  lOth  witness  was  not 
pressed  for,  and  the  1st  defendant  not  having  produced 
the  accounts  required,  we  have  now  to  say  whether  we 
are  prepared  to  interfere  with  the  discretion  exercised  by 
*  the  Court  below  in  the  disposal  of  this  suit. 

That  the  CSvil  Judge  was  justified  by  the  evidence  in 
bdieving  that  the  accounts  were  in  the  possession  of  the 
lafc  defendant,  there  can  be  no  reasonable  doubt.  It  was 
where  they  should  be,  and  he  admitted  that  he  had  received 
some  of  them  regularly  in  due  course  firom  the  gumastah 
and  some  he  had  prepared  himself.  He  assigned  no  reason 
for  their  having  been  sent  back  by  him  to  the  gumastah,  who 
by  the  way  he  said  had  been  dismissed  by  him  shortly 
before  thecloseof  Fusly  1275.  If  the  gumastah  when  examined 
did  not  deny  having  received  them  back,  this  was  appa- 
rently due  solely  to  his  not  having  been  examined  on  the 
subject  at  all,  and  it  was  open  to  the  1st  defendant,  if  he 
bad  been  so  minded,  to  have  cross  examined  him  on  the 
point.    The  only  reasonable  conclusion  is  that  the  accounts 
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1868.        Btai  are  where  they  ought  to  be  and  where  they  once  weiBv 
g^^y^  viz.,  in  the  custody  of  the  Ist  defendant. 

■    ^-^^^^^'^         rpjj^n  certainly  the  Civil  Judge  was  justified  in  requiring 
the  defendant  to  produce  the  accounts:  they  were  rele- 
vant and  material  evidence  in  the   suit.     The  case  was 
therefore  within  Section  170,  Civil  Procedure  Code, and  that 
Section  gives  a  Court  power  in  such  a  case  to  pass  judg- 
ment against  a  recusant  party  or  to  "  make  such  other  order 
in  relation  to  tlie  suit  as  the  Court  may  deem  proper  in 
the  circumstances  of   the  case.*'    We    quite  agree  with 
what  was  said  in  the  case  reported  in  3,  Madras  High  Court 
Eeportdy  299,  that  the  power  given  by  Section  170  ought 
to  be  used  with   the  utmost  caution  and  forbearance,  and 
we  are  inclined  to  think  that  had  this  suit  come  before  uS 
originally  we  might  have  left  the  suit  to  proceed  to  a 
further  stage  before  enforcing  against  the  Ist  defendant  the 
extreme  penalty  provided  by  Section  170.     But  we  can 
euteitain  no  doubt  as  to  the  accounts  being  in  the  custody 
and  possessioii  of  1st  defendant,  and  though  further  oppor- 
tunity has  been  afforded  he  has  not  chosen  to  produce 
them.     There  is  no  clear  ground,  so  far  as  we  can  gather 
from  all  the  proceedings  in  the  case  which  we  have  examined, 
on  which  we  can  say  that  even  at  the  stage  which  the 
suit  had  reached  in  the  Court  below,  the  Court  exercised 
the  power  which  is  undoubtedly  given  to  it  by  the  law  so  , 
indiscreetly  as  to  justify  the  interference  of  an  Appellate 
Court.    We  feel  bound  therefore  to  decline  to  interfere  and 
to  dismiss  the  appeal,  and  we  think  that  the  dismissal  must 
be  attended  with  the  ordinary  consequence  of  paying  the 
respondent's  costs. 

Appeal  dismiaaed^ 
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appellate  Sttrislitrtion  <&) 

Referred  SmaU  Cause  Case  No.  30  of  1868. 

Appasamt  Pattab Plamtiff. 

P.  E.  GoviKEK  Nambiab DefendaTit. 

A  defendant  in  a  suit  aammoned  bj  and  examined  as  a  wiineas 
Tor  the  plaintiff  is  entitled  to  protection  from  arrest  on  civil  process 
during  the  time  reasonably  occupied  in  going  to,  attending  at,  and 
Teturning  from^  the  place  of  trial 

(iASE  stated  under  Section  22,  Act  XI  of  1865,  by  the       1868. 
)    Judge  of  the  Court  of  SmaU  Caasea  of  Tellioherry,  in  ^^^^^  ^' 
Suit  No.  1,71S  of  l«6a  \/ise9^^ 

No  Counsel  were  instructed. 
The  Court  delivered  the  following 

Judgment: — The  defendant  in  this  case  was  sum^ 
moned  and  examined  as  a  witness  for  the  plaintiff.  The 
decree  was  for  tiie  plaintiff,  and  on  his  application  immediate 
execution  was  issued  against  the  defendant's  person. 
The  question  which  we  have  to  decide  is,  whether  the 
defendant,  being  in  attendance  as  a  witness,  was  eotitlec? 
to  protection  from  arrest. 

The  weH  established  rule  of  English  Law  that  a  wit- 
ness or  party  to  a  civil  suit,  whose  attendance  is  required 
on  a  trial  before  a  Judicial  tribunal,  is  protected  from 
arrest  on  civil  process  during  the  time  reasonably  occupied 
in  going  to,  attending  at^  and  returning  from  the  place  of 
trial,  rests  en  a  principle  which  applies  with  ftiU  force  here^ 
namely,  that  freedom  from  the  fear  of  arrest  encourages 
willing  attendance  and  thus  tends  to  the  advancement  of 
justice.  It  is  therefore  a  sound  rule  to  be  acted  upon  by 
the  Coarts,  and  we  think  the  present  case  comes  within 
the  rule* 

The  18th  Section  of  Act  XI  of  1866  only  empowers 
Courts  of  Small  Causes  to  issue  a  warrant  against  the 
person  or  moveable  property  of  the  judgment  debtor  on  a 
verbal  application  immediately  on  the  passing  of  a  decree. 
As  respects  the  execution  of  the  warrant,  the  rights  of  the 

(a)  FreMAt ;  Scotland,  C.  J.  and  Coliett,  J. 
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186S.      parties  remain  precisely  the  same  as  in  the  case  of  the 
It.  A  No  69  issuing  of  a  similar  warrant  on  an  ordinary  wntten  appli- 
^1868.      cation  for  execution. 

Our  answer  to  the  question  submitted  is  that  th6 
defendant  was  entitled  to  the  privilege  of  a  reasonable  time 
for  his  return  home,  and  the  arrest  therefore  was  irregular. 


apprllate  ^misilitctton  (a) 

Criminal  Regular  Appeal  No.  59  of  1868* 
K.  Chappu  Menon , ......  Appellant 

An  appeaMies  against  an  order  of  the  Session  Court  imposlDg 
a  fine  upon  a  witness  under  Section  228  of  the  Penal  Code  for  inten- 
tional insult  to  the  Session  Judge  sitting  in  a  stage  of  a  judicial 
proceeding. 

"Where  the  High  Court  were  satisfied  that  the  witness  did  not 
intend  to  insult  the  Judge  the  order  was  set  aside. 

1868.       rpHIS  was  an  appeal  against  the  sentence  of  Q.  R.  Sharpe, 
I^oveinbere^  1     the  Session  Judge  of  CaUcut,  in  Case  No.  19  of  the 

C.  tt.  A*  A'o. 

59  of  1868.    calendar  for  1868. 

Judgment  : — The  appellant  in  this  case  has  been 
fined  rupees  70  under  Section  228  of  the  Penal  Code  for 
the  offence  of  intentional  insult  to  the  Session  Judge  of 
Calicut  when  sitting  in  a  stage  of  a  judicial  proceeding* 
The  insult  appears  from  the  Court's  order  to  have  been  "  a 
derisive  laugh"  immediately  on  entering  the  witness  box 
when  about  to  be  affirmed,  and  "  pretended  inability  to 
articulate  a  single  word,"  both  then  and  when  •'a  nasty 
question  as  to  his  antecedents  was  put  in  cross-exami- 
nation," which  threats  of  a  fine  removed. 

The  appellant  at  the  time  declared  that  he  meant  na 
insult,  and  that  the  manner  observed  by  the  Judge  was 
owing  to  natural  infirmity  of  articulation.  But  the  Judge 
considered  the  excuse  insufficient  to  account  for  the 
demeanour  exhibited. 

The  question  is  whether  there  are  good  grounds  for 
the  belief  that  the  Judge  was  led  at  the  moment  to  form 
a  mistaken  impression  of  the  man's  intention  from  hia 
(a)  Present ;  Scotland,  C.  Jv  and  Ellis,  J. 
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appearance.    He  has  returned  to  the  inquiry  of  this  Court      1868. 
that  the  order  appealed  from  contains  all  that  there  is  on  ^^JP^^'^fa 
record  relating  to  the  contempt,  and  in  it  there  is  nothing  59  o/  1868. 
to  suggest  any  reason  for  the  appellants   being  disposed 
to  show^  disrespect  to   the  Judge   or  feign  or   exagn^er- 
ate  natural  infirmity   of  speech ;  neither  does  it  appeal? 
that  he  made  use  of  improper  expressions  of  any  kind. 

The  laugh  and  hesitation  in  speaking  were  the  only 
^wo  things  considered  contemptuous.  But  it  is  apparent 
from  the  order  that  the  Judge  himself  believed  at  the  time 
that  the.appellant  was  in  some  degree  afflicted  with  infir- 
mity of  utterance,  and  was  influenced  by  impressions  of 
the  appellant's  general  character  derived  from  inquiries  of 
others,  which  must  have  been  very  strong  to  have  led  to 
the  use  in  the  Court's  order  of  the  very  unbecoming  language 
"  his  scoundrelly  character."  This  we  considered  warranted 
further  inquiry,  and  we  have  now  returned  by  the  Session 
Court  the  evidence  of  two  witnesses,  who  have  known  the 
appellant  for  several  years  and  deposed  to  his  being  afflicted 
with  stammering  and  having  a  laughing  appearance  when 
about  to  speak.  Little  reliance  would  have  been  placed 
on  this  evidence  by  itself;  but  from  our  own  observation 
of  the  man's  manner  and  appearance  when  speaking  in  the 
presence  of  this  Court,  and  what  appears  from  the  order 
of  the  Lower  Court,  we  have  a  strong  conviction  that  they 
have  stated  substantially  what  is  true,  and  that  the  Judge 
has  mistakenly  supposed,  as  in  such  a  matter  on  the  mere 
view  he  might  easily  do»  that  the  laugh  and  hesitation  h» 
observed  were  meant  as  an  insult  to  him. 

We  should  mention  that  a  doubt  having  suggested 
itself  as  to  the  right  of  appeal  in  such  a  case,  we  have  consi- 
dered the  provisions  of  the  Code  of  Criminal  Procedure,  and 
are  of  opinion  that  the  right  of  appeal  is  given.  The  doubt 
suggested  was  whether  it  could  be  said  that  there  had  been 
»•  a  conviction  on  a  trial"  within  the  meaning  of  Section  408 
of  the  Code.  The  proceeding  under.  Section  163  involved 
the  consideration  of  the  sufficiency  of  what  took  place  in 
{be  presence  of  the  Court  to  constitute  a  punishable  oftence^ 
irfker  hearing  the  statement  of  the  offender ;  and  the  Court 
vaa  bound  to  record  the  facts  with  the  statement,  as  well 
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1868«      as  the  finding  and  sentence.    It  was  therefore  clearly  a  trial 
'S^A.  No  ^*^^Q^g^  ^y  ft  summary  mode  and  on  the  view  of  the 
59  0/1868.  Judge. 

It  is  true  that  Secticm  408  specially  mentions  the  two 
instances  of  trial  with  the  aid  of  assessors,  and  trial  by  jury^ 
but  not  so  as  to  exclude  the  application  of  the  general 
words  "  any  person  convicted  on  a  trial  held  by  a  Court  of 
Session/'  to  a  trial  in  another  way.  A  man  arraigned,  plead- 
ing guilty  and  convicted  oa  his  plea^  has  clearly  been  con- 
victed on  his  trial  within  the  meaning  of  Section  408. 

Further,  Section  413,  which  expressly  gives  an  appeal 
from  a  conviction  for  the  offence  in  this  case  by  a  Civil 
Court,  shows  clearly  that  the  Sections  were  intended  to 
apply  to  a  conviction  by  a  Criminal  Court.  Were  it  other  wise^ 
there  would  be  this  anomaly  that  a  conviction  by  a  Judge 
would  be  open  to  appeal  when  made  in  the  exercise  of  his 
Civil  but  not  his  Criminal  jurisdiction. 

The  order  thei*efore  must  be  set  aside  and  the  fine 
sefunded. 

It  is  accordingly  ordered  that  the  sentence  of  the  said 
Court  of  Session  be,  and  the  same  hereby  is,  reversed  ;  and 
that  the  fine  be  refunded. 


appellate  3fajni(lii(tioit  (a) 

^Regular  Appecd  Miacellaneoua  No.  57  oj  1868. 
Y.  ViRABHiLDBA  BJlXj  against  M,  Ramaiya    alias   Bab- 

PAUTULA. 

Application  for  execution  of  a  decree  obtained  in  1868  under  the 
old  law  as  to  limitation  was  made  in  January  and  disposed  of  in. 
February  1864,  and  a  subsequent  applioation  was  made  in  Novembes 
1867. 

Eeld,  that  the  first  application  was  in  time,  but  the  second  appli, 
oation  was  barred  by  Section  20,  Act  XIV  of  1869. 

1868,       ^HIS  was  a  Begular  Appeal  against  an  order  of  E.  B.  Foord, 

Ky^ol         ^^®  ^'^"^  ^  ^^8®  ^^  Berhampore,  dated  15th  November 
67  0/1868,  1867,  rejecting  an  application  for  the  execution  of  the^ 

(•}  Pr»Bant :  Scotland,  a  J .  and  CoUttt,  J. 
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decree  paaaed  by  the    late  Civil  Court  of  Chicacole  in      1868. 

Original  Suit  No.  141  of  1860.  ^T^m^No. 

Partkaadnrathi  Aiyangdr,  for  the  petitioner.  67  of  1 868. 

The  Court  delivered  the  following 

Judgment: — The  decree  was  dated  the  23rd  October 
1853.  From  that  date  under  the  old  law  the  plaintiff  had 
twelve  years  within  which  to  execute  the  decree.  In  January 
1864  he  took  proceedings  to  enforce  execution.  Under 
Section  21  of  the  new  law^  he  had  then  as  much  of  the  twelve 
years  as  remained  unexpired,  not  exceeding  three  years  from 
Ist  January  1862.  The  application  in  January  1864  was 
therefore  in  time,  but  the  subsequent  application  in 
November  1867j  being  more  than  three  years  after  that 
in  January  1864,  and  nothing  having  been  done  between 
the  29th  of  February  1864  and  the  11th  November  1867 
to  keep  the  decree  alive,  it  was  barred  under  Section  20 
of  the  Limitation  Act.  It  has  already  been  decided, 
though  the  case  has  not  yet  been  reported,  that  an 
application  for  a  certificate  under  Act  XXVII  of  1860  is 
not  a  proceeding  to  keep  alive  a  decree  within  the  meaning 
of  that  Section  (See  J  udgment  in  Civil  Miscellaneous  Special 
Appeal  73  of  1 868.*  The  order  of  the  Civil  Judge  must 
therefore  be  confirmed  and  this  appeal  dismissed. 

Appeal  dismuaed. 


SljppeUate  3^uil£(titrtton  (a) 

Referred  Case  No.  32  of  1868. 

WuMADAi  KAJiJt  Harajai  Eumara  Venkata  Perumai^ 
Raj  Babaduh,  Zemindab  of  Karvatinuooar,  against 
Kanniappah,  a  Ryot. 

A  salt  for  rent  is  maintainable  where  a  puttah  in  the  form 
required  by  Sectioa  4»  Act  Vlll  of  1865,  ^Madras),  and  such  as  the 
defendant  was  bound  to  accept  has  been  tendered  to  the  defendant, 
although  no  attempt  has  been  made  by  a  summary  suit  before  tha 
Collector  to  enforce  its  acceptance. 

A  District  Muusif  is  a  Small  Cause  Court  Judge  under  Madras 
Act  IV  of  1863  within  Act  XI  of  1866» 

THIS  was  a  case  referred  for  the  opinion  of  the  High       1868. 
Court  by  W.  Ramasamier,  the    District   Mimsif  o^2r^lV?3^ 
Sholungur,  in  Suit  No.  316  of  1868.  Vl868. 

*  See  ante  page  89. 
(a)  Present :  Scotland,  C.  J.  and  Gollett^  J. 
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18C8.  JUUler  and  Srinivasa  Chariyar,  for  the  plain  tiffi 

M.  (J.  Ao.  32         Mayne  and  Sanjiva  Row,  for  the  defendant. 

©^  1868> 

The  suit  was  brought  by  the  plaintiff  to  recover  rupeea 
25-10-5  with  interest,  being  the  amount  of  arrears  of  rent 
alleged  to  be  due  by  the  defendant  for  lands  cultivated  by 
him  in  the  plaintiff's  zemindary  in  1866-67.  A  puttah  had 
been  tendered  by  the  plaintiff  to  the  defendant,  but  the 
defendant  refused  to  accept  it. 

The  question  put  by  the  Munsif  was  whether  the 
plaintiff  could  bring  the  present  suit  for  the  recovery  of 
arrears  of  rent  due  by  the  defendant  who  had  not  accepted 
the  puttah  without  first  proccerling  against  the  defendant 
under  Section  9,  (Madras)  Act  Vlll  of  1865  in  a  summary 
suit  before  the  Collector  to  enforce  the  acceptance  of  the 
puttah. 

The  Court  delivered  the  following 

Judgment: — On  this  case  coming  on  to  be  heard,  the 
rather  startling  preliminary  objection  was  raided  for  the 
defendant  that  a  District  Munsif  is  no  longer  under  Madras 
Act  IV  of  1863  a  Small  Cause  Court  Judge  within  Act 
XI  of  1865,  But  if  the  proviso  in  Section  2  of  the  latter 
Act  does  not  preserve  his  double  jurisdiction,  the  argu- 
ment based  on  Section  13  read  with  Sections  40  and  51 
would,  pushed  to  its  full  length,  lead  to  the  result  that  if 
he  is  deprived  of  either  jurisdiction  it  is  that  of  District 
Munsif,  and  not  as  a  Court  of  Small  Caujses.  This  case 
therefore  is  properly  referred  under  Act  XI  of  1865,  and  we 
need  not  say  whether  the  other  jurisdiction  as  District 
Munsif  does  not  also  exist. 

As  regards  the  question  referred  for  our  opinion,  we 
understand  from  the  statement  of  the  case  that  it  was  proved 
to  the  satisfaction  of  the  Munsif  that  a  puttah  in  the  form  re* 
quired  by  Section  4  of  Act  VIII  of  1865,andsuchas  the  defend- 
ant was  bound  to  accept,  had  been  tendered  to  the  defend- 
ant by  mean^  of  service  of  it  in  one  of  the  modes  pointed 
out  in  Section  39,  and  that  being  so,  we  are  of  opinion  that 
the  suit  is  maintainable.  Sections  8  and  9  provide  land*** 
holders  and  tenants  with  a  summary  remedy  to  enforce  the 
exchange  of  puttahs  and  muchilkas,  but  the  plaintiff  waa 
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not  bound  to  bave  recourse  to  it  before  he  instituted  the      1868. 
suit^  for,  by  the  express  terms  of  the  prohibitory  provision    *^^''*^^18. 
in  Section  7j  a  sufficient  tender  of  the  proper  puttah  and     o/ 1868. 
an  exchange  of  a  puttah  and  muchilka  are  made  alterna- 
tive conditions  of  the  right  to  bring  a  suit 


S(p9tnatr  Stinsilitrtton  (a) 

Referred  Case  No.  29  of  1868. 

Yahaba  Chbity ^...Plaintiff. 

Vaiyapury  Mudali ^.'Defendant 

The  filing  of  an  Application  for  execution  is  a  proceeding  within 
the  meaning  of  Section  20,  Act  XIV  of  1859,  imfficient  to  givo  the 
decree-holder  a  new  period  of  three  years. 

CASE  stated  under  Section  22,  Act  XI  of  1865,  by  the   ^    ]868. 
District  Munsif  of  Tripatur  in  Suit  No.  283  of  1864.      -^^f«^«r 

'^  /J.  C,  No.  29 

No  Counsel  were  instructed.  of\^^. 

The  Court  delivered  the  fcdlowiug 

Judgment*. — ^The  question  referred  to  us  is  whether  thd 
filing  of  an  application  for  execution  of  a  decree  is  a  proceed- 
ing within  the  meaning  of  Section  20  of  the  Law  of  Limi- 
tation, sufficient  to  give  the  decree-holder  a  new  period  of 
three  years. 

The  issuing  of  process  of  execution  is  clearly  not  neces- 
sary to  save  the  bar  of  the  limitation  provided  by  Section 
20  of  Act  XIY  of  1859.  The  right  to  take  a  proceeding 
aimply  for  the  purpose  of  keeping  the  decree  in  force  is 
plainly  recognised  by  the  Section  and  given  the  same  force 
as  process  to  enforce  the  liability  under  it 

We  are  therefore  of  opinion  that  the  filing  in  this  case  of 
the  written  application  for  execution,  in  the  form  required 
ty  Section  212  of  the  Civil  Procedure  Code,  was  a  proceed- 
ing to  keep  the  decree  in  force  within  the  meaning  of  the 
Section. 

.  ifl)  PreMnt ;  Scotland,  C.  J,  and  Collett,  J. 
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aippellate  3^iin£(tit(tfon  (a) 

Criminal  Regular  Appeal  No.  157  of  1868. 
Ramasamt .—••• Appellant. 

To  constitute  the  offence  of  escaping  from  transportation  under 
'    Section  226  of  the  Penal  Code,  it  is  essential  that  the  convict  should 
have  been  actually  sent  to  a  penal  settlement  and  have  returned 
before  his  term  of  transportation  had  expired  or  been  remitted. 

Where  a  prisoner  bad  escaped  from  custody  whilst  on  his  way 
to  undergo  sentence  of  tranBi>ortation. 

Held,  that  he  had  committed  an  offence  punishable  under  Section 
S^4  and  not  under  Section  226  of  the  Penal  Code. 

1868.         A  PPEAL  by  the  prisoner  against  the  sentence  of  the  See- 
December   l.  ^   ^^^^  q^^^^  ^£  Tinnevelly .  The  charge  was  that  prisoner, 

l57o/1868.  having  been  lawfully  transported  under  sentence  of  the  Ses- 
si  on  Court  of  Tinnevelly,  returned  from  such  transportation, 
the  term  of  such  transportation  not  having  expired  and  his 
ptinishment  not  having  been  remitted.  The  prisoner  admit- 
ted that  he  was  the  man  transported,  and  that  he  returned, 
having  escaped  on  the  road  to  Salem.  He  was  sentenced  to 
transportation  for  life  under  Section  226  of  the  Penal  Code. 

lio  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — We  are  of  opinion  that  the  sentence  in 
this  case  i^  illegal.  By  his  confession  the  prisoner  is  shown 
to  have  escaped  from  the  custody  of  the  Police  within  the 
district  of  Salem,  when  under  sentence  of  transportation 
for  the  offences  of  hoase-breaking  and  theft  and  whilst  on 
his  way  to  undergo  such  sentence.  He  was  guilty  therefore 
of  the  offence,  punishable  under  Section  224  of  the  Penal 
Code,  of  escaping  from  custody  in  which  he  was  lawfully 
detained  for  an  offence  of  which  he  had  been  convicted, 
and  not  of  the  very  serious  offence  punishable  under 
Section  22G.  To  constitute  that  offence,  it  is  essential  that 
the  convict  should  have  been  actually  sent  to  a  penal 
settlement  and  have  returned  before  his  term  of  trans* 
portation  had  expired  or  been  remitted. 

The  prisoner  ought  to  have  been  charged  and  con- 
victed under  Section  224,  and  we  must  modify  the  sentence. 
We  think  the  punishment  should  be  reduced  to  two  years' 
rigorous  imprisonment,  to  take  effect  at  the  expiration  of 

the  period  of  the  former  sentence. 

(a)  Present :  Scotland,  C.  J.,  and  CoUett,  J. 
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appellate  S^aittOitrtioii  (a) 

Referred  Case  No,  8  of  1868. 

Saminathaitak Plaintiff. 

Saminathaitan.., Defendant 

Where  a  written  instrument  purported  to  create  the  relation  of 
landlord  and  tenant  for  five  years,  the  plaintifTs  (lessor's)  tenure 
being  that  of  a  mirassidar,  that  is,  a  hereditary  tenancy  under  Qovom- 
inent  determinable  on  default  in  payment  of  the  proportion  of  the 
Motha  Faisal  assessment  payable  for  the  land. 

BM^  that  the  instrument  did  operate  to  create  the  relation  of 
landlord  and  tenant,  notwithstanding  that  the  assessment  was  not 
permanently  fixed. 

Held  also  that  the  written  instrument  was  a  lease,  and  was  not 
liable  to  be  stamped  by  virtue  of  the  exemption  to  Article  42.  Sche« 
dule  A  of  Act  X  of  1862. 

CASE  referrred  for  the  opinion  of  the   High  Court  by        1868. 
3.  H.  Nelgon,  Judge  of  the  Court  of  SmaU  Causes  at  ^^?^^5Ji- 
Combaconum,  in  Suit  No.  57  of  1 808.  of  1868. 

No  Counsel  were  instructed. 

The  following  is  the  case  as  stated :— *- 

"  Plaintiff  appears  to  bean  ordinary  rj'ot  entitled  to 
occupy  certain  Government  lands  on  the  usual  ryotwari 
terms,  that  is  to  say,  he  is  permitted  by  Government  to 
occupy  the  lands  from  year  to  year  so  lon^  as  he  shall 
pay  the  present  rate  of  assessment  on  them,  or  whatever 
rate  Government  may  hereafter  thitik  proper  to  impose. 

"  Defendant  has  obtained  from  plaintiff  an  assignment 
of  the  above  right  of  occupancy  for  a  term  of  five  years  in 
consideration  of  his  delivering  to  plaintiff  a  certain  qtian- 
tity  of  paddy  every  year,  the  said  assignment  having 
been  made  either  through  the  medium  of  a  writing  pro- 
duced to  the  Court  by  the  defendant,  and  dated  the  22nd  of 
May  1865,  or  of  a  writing  produced  by  the  plaintiff  and 
dated  the  3rd  of  July  1865. 

"  The  action  was  brought  to  recover  Rupees  160,  being 
money  claimed  to  be  due  to  plaintiff  by  defendant  partly 
as  rent  under  a  writing  in  the  nature  of  a  lease,  produced 
as  aforesaid  by  the  pmintiff,  and  partly  as  damages  occa- 
aioned  by  defendant's  non-payment  of  the  said  rent. 

'  The  following  is  a  translation  of  the  said  instrument :— ' 

Present  -.  Scotland  C  J.,  aod  Ellis,  J, 
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1868.  "  '  The  2l8t  day  of  Ani  in  the  year  Krothana,  lease- 

^ctnher  5,    ^^^^   executed  to    Saminathaiyan,   merassidar  of  KaUure 

^fy^-'R^    Eiuveli    Kattni,   Combaconum    baluq,   by   Saminathaiyan, 

^0/    fcoS.     g^^^  ^£  Durmarajaiyan,  living  in  Vijithrarajapuram,  in  the 

Baid  taluq. 

'* '  I  have  rented  for  5  years,  from  let  Chithrai  of 
Krothana  to  30th  Punguui  of  Sukla  ensuing,  4  velies  and 
odd  of  mulguzari  one  crop  nunjah,  forming  the  Elaveli 
Kattai,  sitUHte  to  the  east  of  Ookadai  Abhirami  Kattai 
nunja,  in  the  village  of  Kallore,  in  the  manner  hereunder 
specified.     That  is  to  say : — 

"  '  Every  year  in  Masi  or  Punguni  as  soon  as  the  harvest 
H  over,  I  shall  deliver  without  damp  or  chaff  good  grain, 
measuring  by  the  correct  measure  on  the  threshing  floor 
at  the  rate  of  400  kalams  of  samba  paddy  for  the  year 
Krodana  and  490  kalams  for  each  of  the  years  from 
Atchaiya  to  Sukla.  I  shall  give  yearly  60  bundles  of 
straw,  whether  in  the  said  lands  the  produce  be  larger  or 
smaller,  whether  I  cultivate  them  or  not,  or  to  whatever 
extent  I  lay  waste,  without  any  excuse.  I  shall  any- 
how make  good  the  delivery  of  the  paddy  and  straw 
due  for  each  year.  I  alone  shall  pay  the  parakudivaram^ 
and  the  dues  usually  paid  to  village  artisans,  &c.  I  alone 
shall  answer  for  all  demands  made  for  labor  on  account 
of  water-supply,  public  exigency,  &c.  Should  default 
be  made  any  year  in  the  payment  of  rent,  or  should  any 
arrears  stand  due  to  you,  the  value  of  the  same  at  the 
rate  at  which  the  paddy  should  sell  in  such  year,  shall  be 
paid  to  you  by  me  with  interest  at  1  per  cent,  per  mensem 
from  the  1st  of  Chithrai  following  on  the  security  of 
my  estates  in  the  aforesaid  village  of  VijithirAJapuram. 
Should  it  in  any  of  the  five  years,  for  which  the  lease  is 
to  run,  appear  that,  owing  to  public  calamity,  the  lands 
will  not  yield  produce  enough  to  pay  the  stipulated  rent, 
you  will  in  such  year  be  present  at  the  time  of  harvest, 
f»nd  after  paying  the  parakudivaram,  and  making  over 
the  straw  to  me,  take  to  yourself  the  remaining  produce. 
After  the  expiration  of  the  live  years,  you  will,  at  your 
pleasure,  enter  the  whole  lands  and  carry  on  cultivation^ 
&c.  on  them  as  you  like  without  insisting  upon  my 
putting  you-  in  possession  of  them,  and  I  will  not 
afterwards  interfere  with  them.  Payments  made  towards 
rent  shall  be  endorsed  on  this  deed,  and  any  other 
acknowledgment  of  the  same  shall  not  be  admitted. 
The  nunjah  lands  shall  have  only  one  crop  in  a  year. 
Thus  have  I  Saminathaiyan,  son  of  Durmarajaiyan, 
6f  Vijithirajapuram,  executed  this  lease-deed  to  Samina- 
thaiyan, merassidar  of  Elaveli  Kattai^  out  of  my  own  free- 
will and  consent.' " 


(Signed;    "  SAMINATHAIYAN. 


J »» 
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Defendant  pleaded,  amongst  other  things,  that  this       1B68. 
document  should  have  been  stamped,  being  a  lease  ;  and  not    Ocfo^>^  fi« 
having  been  stamped, could  not  be  admitted   in    evidence.  ^^ ^'t^^^a^ 
On  the  otlier  hand,  plaintiff  contended  that  the  documout  -^ — 5^-^— 
required  no  stamp,  being  exempted   under  Article  42   of 
Act  X  of  1862,  which  provides  for  : — 

'*'  Any  lease  executed  to  a  ryot  or  other  actual  cuiti- 
rator,  provided  that  no  line  or  premium  be  paid  as  part 
of  the  same  transaction." 

(For  Madras) 

"  Every  lease  or  other  engagement  executed  between 
landlord  and  tenant,  relative  to  land  in  the  Presidency  of 
Madras,  subject  to  the  payment  of  revenue  to  Qovernment/  '* 

"The  question  for  the  opinion  of  the  High  Court  is, 
whether  the  writing  produced  by  the  plaintiff  in  support 
of  his  claim  is  an  instrument  which  needed  to-be  stamped 
as  a  lease  with  reference  to  Article  40  of  ^^chedule  A  of  Act 
X  of  18tj2.  Should  the  High  Court  be  of  opinion  that  ic 
needed  to  be  so  stamped,  the  plaintiff  is  to  be  ordered  to 
pay  into  Court  the  proper  amount  of  the  stamp  prescribed 
for  a  lease  for  a  period  of  more  than  one  year,  anrl  of 
which  the  rent  for  one  year  exceeds  Rupees  250,  but  falls 
short  of  Rupees  500,  together  with  a  penalty  of  twenty 
times  the  valae  of  the  stamp  ;  and  in  default  the  instru- 
ment is  to  be  pronounced  to  be  inadmissible  in  evidence/' 

The  Judge  was  of  opinion  that  the  instrument  ought 
to  have  been  stamped  with  a-four  rupee  stamp,  and  for 
the  following  reasons  : — 

"  1.  Plaintiff  is  not  a  landlord  within  the  meaning  of" 
the  words  of  exemption  inserted  for  the  special,  benefit  of 
the  Madras  Presidency. 

"  2.  The  assignment  was  not  a  lease  within  the 
meaning  of  the  words  creating  the  general  or  special 
exemption,  but  was  merely  a  transference  to  the  defend- 
ant for  a  certain  term  of  such  limited  right  of  occupancy 
as  plaintiff  possessed. 

"  3.     When  the  conveyance  was  effected,  plaintiff  and 
defendant  did  not   stand   in   the  relation   one  to  another 
of  landlord  and  tenant  within  the  meaning  of  the  words 
of  special   exemption   for   Madras;   but  that  relation  was. 
created    (if  at  all)   by  the  instrument   executed    by  the- 
former  to  the  latter. 

"  With  regard  to  tha  first  of  these  positions,  there  can. 
be  no  question,  I  believe,  but  that  the  legislature  have  never 
regarded  as  landlords  ryots  paying  either  to  Government  or 
to  Zemindars  rates  of  assessment  on  the  land,  varying  fronv 
perhaps  the  value  of  one-tenth  to  one«half  of  the  produce- 
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18«8.        raised    on   their  lands,    and  which    may  be    mised    by 

Octoher  5.     Government  at  pleasure  wherever  a  *'  permanent  assess- 

jR.  6.  iVo.  3   ment"  has  not  taken  place*    But  where  the  term  "  land- 

^  ^  Q^^-       lord"  occurs  in  legislative  enactments  aflfecting  the  position 

and  powers  of  zemindars,  ryots,  and  farmers  generally,  it  is 

always,  if  I  am  not  mistaken,  applied  to  such  as  pay  to 

Government  if  anything  peishkush  or  tribute  in  some  shape, 

and  is  never  applied  to  such  as  pay  the  ordinary  land-tax. 

'•  If  I  am  right  in  so  thinking,  it  is  of  course  reasonable 
to  suppose  that  the  term  "  landlord"  is  used  in  the  clause  of 
exemption  in  its  ordinary  sense,  and  that  consequently 
plaintiff  cannot  be  held  to  be  a  landlord  within  the  mean- 
ing of  the  proviso  specially  applicable  to  this  Presidency. 
And  if  I  am  wrong  in  so  thinking,  1  still  adhere  to  my 
opinion  with  regard  to  the  meaning  of  the  exemption,  and 
am  content  to  base  it  upon  the  commonly  received  mean- 
ing of  the  term  landlord.  It  seems  to  me  that  a  man  who 
is  entitled  to  the  possession  oi  a  particular  field  only  so 
long  as  he  shall  pay  a  rate  of  assessment  to  another,  which 
rate  may  b€  augmented  at  will  by  that  other,  cannot  in 
any  circumstances  be  deemed  to  possess  the  plenum 
doTninium  of  that  field,  or  indeed  any  the  most  limited 
foim  of  dominium. 

"4.  I  now  come  to  the  question,  does  the  instrument 
amount  to  a  lease  within  the  meaning  of  the  words  creat- 
ing the  general  and  special  exemptions  ?  It  seems  to  me 
that  it  does  not.  The  legislature  has  never  to  the  best 
of  my  belief  contemplated  the  possibility  of  leases  being 
granted  by  any  but  Government,  and  large  proprietors 
being  zemindars  and  others  who  pay  tribute  and  not 
the  ordinary  rates  of  assessment ;  and  if  so,  then  the 
leases  provided  for  in  the  exemptions  are  leases  granted  to 
ryots  or  other  actual  cultivators  by  Government  or  by 
zemindars,  and  not  by  one  ryot  to  another. 

'*  6.  And  if  1  am  wrong  in  so  thinking,  I  am  never- 
theless of  opinion  that  looking  to  the  plain  meaning  of  the 
words  of  the  general  and  special  exemptions  taken 
together,  the  term  "  lease''  must  clearly  be  held  to  mean  a 
power  granted  to  a  ryot  by  some  one  having  higher  rights 
thiin  a  ryot,  and  not  by  a  ryot  to  another  individual. 

"  6.  Lastly,  I  have  to  pronounce  upon  the  question^ 
did  the  plaintiff  and  defendant  stand  in  the  relation  one  to 
the  other  of  landlord  and  tenant  within  the  meaning  of  the 
words  creating  the  general  and  special  exemptions  ?  And 
I  feel  but  little  hesitation  in  deciding  that  they  did  not. 
Looking  to  the  words  of  the  special  exemption  as  they 
stand,  and  to  the  general  scope  of  the  Revenue  Regulations 
which  I  must  presume  the  legislature  to  have  had  in  view 
when  framing  the  Stamp  Act,  it  appears  to  me  that  the  ex- 
emption must  be  held  to  apply  to  the  cases  of  engagements 
as  between  persons  who  stand  already  in  the  positions  of 
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landlord  and  tenantjn  thesense  in  which  those  terms  are  ased       1868. 
in  the  Revenue  Regulations,  at  the  time  when  those  engage-     ^g^Q^<y  5. 
ments  are  entered  into,  for  instance  as  between  Government  ^'^-  ^^^  ^ 
and  ryots  or  zemindars  and  ryots,  and  not  to  the  cases  of  en-  ,  ^'  • 

gagements  of  persons  who  may  by  the  act  of  entering  into  such 
engagements  bring  themselves  into  the  relation  of  landlord 
and  tenant  for  certain  purposes  as  between  themselves ;  in  - 
other  words,  I,  think  that  the  exemption  is  applicable  bo  a 
case  where  a  Collector  or  a  zemindar  enters  into  a  written 
engagement  with  a  ryot  to  receive  and  pay  rent ;  and  not 
to  a  case  where  a  ryot  occupying  lands  under  a  puttah 
from  Government  or  a  zemindar,  transfers  hin  limited  right 
of  occupancy  to  another  for  a  term. 

"  7.  If  this  view  be  adopted,  the  provisions  of  Schedule 
A  in  respect  of  stamps  for  leases  are  made  perfectly  reason- 
able and  consistent.  Stamps  will  then  be  required  in  all 
cases  where  parties  grant  leases  who  are  not  either  the 
Collectors,  on  behalf  of  Government,  or  proprietors  who 
have  been  assessed  with  a  permanently  fixed  tribute,  which 
ought  not  to  be  increased  by  indirect  means. 

**  8.  For  these  reasons,  I  am  of  opinion  that  the  instru- 
ment in  the  nature  of  a  lease  put  in  as  evidence  by  the 
plaintiff  in  this  suit  ought  to  have  been  stamped  under  the 
provisions  of  Article  40  of  Schedule  A  of  the  Stamp  Act/' 

A  further  statement  was  furnished  by  the  Judge  in 
pursuance  of  an  order  made  by  the  High  Court,  from  which 
the  following  is  extracted : — 

In  the  technical  revenue  phraseology  of  the  distriot 
of  Tanjore,  plaintiff  was,  at  the  time  when  the  instrument 
in  question  purports  to  have  been  executed,  a  merassidar  in 
occupation  of,  and  liable  for,  the  assessment  on  a  certain 
"  share"  of  the  Government  village  of  Kallure  which  was 
formerly  Ka/reiyidu,  but  is  now  Aichandrarkam,  the  said 
assessment  being  at  this  present  time  calculated  with  refer- 
ence to  the  provisions  of  the  temporary  local  revenue 
settlement  known  as  the  Motha  Faisal. 

In  order  to  exhiUt  fully  the  meaning  of  this  definition 
and  the  nature  of  the  tenure  by  which  plaintiff  holds  his 
lands,  it  will  be  necessary  to  explain  one  by  one  each  of 
the  terms  above  made  use  of. 

A  mwassida/r  is  one  who  holds  a  miras.  The  Arabio 
term  miras,  which  according  to  Bailie  (eee  hia  Lavd  Tax 
of  India,  Introductory  Essay,  p.  82^,  is  a  term  peculiar 
to  Southern  India^  appears  to  have  been  introduced  into 
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1868.       Tanjore  by  the  Government  of  the  Nabob  Wallajah  when 

October  6,,.,,  ..-i  . 

^Ji  c.  iVo  3  "®  obtained  a  temporary  possession  of  the  country  m  1774 
of  18^>8»  and  1775.  It  was  unknown  to  the  Mahratta  Rajahs  and 
fell  into  disuse  immediately  upon  their  restoration  to 
power  in  1776.  It  was  re-introduced  by  an  English  Collector 
in  1800.  According  to  Bailie  the  term  is  used  in  Southern 
India  "  chiefly  to  designate  a  variety  of  rights  differing  in 
nature  and  value,  but  all  more  or  less  connected  with  pro- 
prietary possession  or  usufruct  of  the  soil,  or  of  its  produce ; 
as  (among  others)  the  right  of  the  permanent  cultivator 
to  the  hereditary  usufruct  of  the  land." 

A  little  further  on  Bailie  says : — "It  seems  probable  that 
the  Koodkasht  ryot  of  Bengal  and  the  mio^aicfar  of  Southern 
India  nev^  were  the  proprietors  of  the  land  ;  but  that 
there  originally  stood  between  them  and  the  ruling  power 
another  party,  who  was  the  true  Mubbool  Arz,  or  lord  of  the 
land,  and  that  they  were  only  his  Moozaoreas,  who  in  the 
course  of  time  had  acquired  by  custom  the  vague  rights 
which  they  are  still  supposed  to  possess.  It  will  be  seen 
hereafter  how  thia  intermediate  party  continued  to  hold 
his  ground  and  to  increase  in  strength  in  Bengal,  while 
he  may  have  been  forced  by  oppression  to  abandon  the 
land  in  Southern  India,  and  the  ruling  power  itself  came,  in 
consequence,  to  be  instituted  in  his  place  as  the  proprietor/* 

So  much  for  Bailie,  whose  authority  in  these  matters 
is  very  great.  The  present  Collector  of  Tanjore,  whose 
knowledge  of  the  district  is  the  result  of  some  fourteen 
years'  revenue  experience  of  it,  is  of  opinion  that  the  term 
miraa  means  in  Tanjore  a  permanent  usufructuary  occu* 
pancy  of  land,  subject  to  the  payment  of  the  Government 
demand,  which  may  be  transferred  at  will  by  sale,  mortgage  or 
otherwise.  He  is  further  of  opinion  that  Government  is 
the  lord  of  the  soil,  and  that  Government  may  legally 
raise  the  rent  of  the  land  to  any  height  it  may  think  proper. 

I  come  to  the  next  term  which  requires  explanation 
A  share  means  a  certain  fractional  part  of  the  lands  which 
constitute  a  village.  In  ancient  times  most  oi  the  nnnjah 
villages  of  the  district  were>  for  convenience  sake,  divided 
into  a  number  of  equal  portions  or  "  shares"  by  their  occu- 
pants and  distoibuted  amongst  them  for  cultivatian^  and 
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where  this  was  done,  the  assessment  payable  by  each  1868. 

mirassidar  is  fixed  on  his  shai^s,  share,  or  sub-division  of  a  Z^^!?^?'  ^^ 

snare,  and  not  on  the  actual  measurement  of  land  in  acres  of  1868. 
or  otherwise  which  he  may  happen  to  occupy. 

A  Kareiyidn  village  is  one  in  which  it  is  the  custom 
for  the  occupants  to  effect  a  re-distribution  of  shares  periodi- 
cally, A  taking  fi's  share,  B  taking  C's,  C  taking  D's,  and 
so  forth.  An  AtcTiandrarkam  village  is  one  in  which  the 
above  custom  never  existed  or  has  died  out,  and  the  shares 
are  not  periodically  re-distributed. 

The  Motha  Faisal  assessment  is  the  latest  modification 
of  the  system  gradually  introduced  by  English  Collectors, 

In  1800  three  systems  of  collecting  the  land-tax  were 
in  vogue,  via : — 

1.  The  Varapot,  or  equal  division  of  the  gross  pro- 
duce of  each  holding  effected  after  a  certain  small  portion 
had  been  set  aside  for  stoatantrame. 

2.  Settlements  in  gross  with  the  headmen  of  each 
village. 

S.    The  Pathakam  system  above  described. 

Of  these  three  the  last  was  forthwith  discontinued,  and 
the  second  did  not  long  survive.  After  afew  tentative  systems 
had  been  tried,  the  system  known  as  the  Oluiigu  was 
generally  introduced  by  Mr.  Cotton  about  the  year  1822. 
Under  that  all  the  lands  of  each  village  were  classified  as 
either  nunjah^  punjah,  or  garden,  and  assessed  accordingly 
with  uniform  rates  amounting  to  about  45  per  cent,  of  iheir 
ascertained  average  produce.  The  tax  was  assessed  separately 
on  each  share  or  sub-division  of  a  share,  so  that  each 
individual  cultivator  might  pay  his  tax  directly  to  Govern- 
ment, and  was  collected  in  money,  the  commutation  prices 
of  £^ain  and  garden  produce  being  fixed  for  each  Mahanam 
(small  group  of  villages)  by  the  Collector  at  the  close  of 
each  official  year. 

Thia  system  was  simplified  in  some  villages  in  1830 
by  the  aaliBtitation  of  a  fixed  for  fluctuating  commutatioa 
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1868.       rates  of  price,  and  in  1859-60  this  plan  was  very  generally 

H.  C.  iVo  3   *^^P^®<i  throughout   the    district.    It  is  known  as  the 
0/1866.     Motha  Faisal. 

The  Motha  Faisal  is  well  known  to  be  only  a  tempo* 
rary  settlement,  but  that  there  may  be  no  doubt  about  the 
matter  it  is  expressly  explained  in  each  muchiUcd  or 
counterpart  of  a  lease  given  to  the  Collector  by  a  cultivator 
of  Government  lands  that  the  terms  of  the  lease  will  hold 
good  only  until  a  new  settlement  shall  supersede  the 
Motha  Faisal. 

Very  few  mirassidars  cultivate  themselves  the  lands  they 
occupy.  They  generally  let  them  out  to  poorer  men, 
parakudiSy  with  whom  they  divide  the  produce  or  its 
value.  The  Collector  states  that  the  shares  of  produce 
which  fell  to  the  circar,  the  mirassidar,  and  the  parakui 
severally,  at  the  time  when  the  British  system  was  first 
formed  at  the  beginning  of  this  century,  were  as  follows, 
viz; — 

Of  every  100  halavM  of  grain  10  were  set  aside  as 
swatan  trams. 

45  went  to  Government,  23  went  to  the  parakudi 
or  immediate  cultivator,  22  remained  to  the  mirasidar. 

The  extraordinary  rise  in  the  prices  of  all  commodities 
has  made  the  22  per  cent  of  the  mirassidar  far  more  valuable 
for  the  present  than  the  45  per  cent,  of  Government,  but  it 
is  in  the  power  of  the  latter  to  redress  this  inequality  at 
any  moment,  and  the  position  and  profits  of  the  mirassidar 
depend  altogether  upon  the  pleasure  of  his  landlord,  the 
only  real  landlord  of  ordinary  land  in  Southern  India, 
the  State. 

The  Court  delivered  the  following 

Judgment  :— The  written  instrument  set  out  in  the 
case  purports  to  create  the  relation  of  landlord  and  tenant 
for  five  years.  The  question  is  whether  it  really  so  operated. 
The  Judge  seems  to  have  dealt  with  the  case  on  two  views. 
First,  he  appears  to  have  been  in  some  measure  influenced 
by  the  consideration  that  the  plaintift's  right  in  the  land 
hardly  admitted  of  the  creation  of  a  tenancy  under  him, 
and  that  the  instrument  operated  simply  as  a  transfer: 


SlMmATHAITAN  V.  SAHINATHAIYAN.  161 

secondly,  he  has  construed  the  exemption  from  Article  40,       1868. 
Schedule  A,  Act  X  of  1862,  as  applicable  only  to  contracts     ^^""^  *' 


H.  C.JVo.  3 
of  letting  between  the  Collector,on  behalf  of  the  Government,      o/  1868. 

or  between  private  proprietors^  such  as  Zemindars,  whose 

lands  have  been  assessed  with  a  permanent  peishcush. 

With  regard  to  the  first  of  these  views,  we  think  there 
is  no  room  for  doubt.  The  law  does  not  prohibit  any  tenant 
placing  himself  in  the  correlative^osition  of  landlord  to  a 
sub-tenant,  and  the  question  whether  such  a  position  has 
been  acquired  depends  in  each  case  upon  the  tenant's  right 
in  the  land  and  the  conti'act  made.  If  a  tenant,  being  at 
liberty  to  part  with  his  pQssession  and  enjoyment,  does  so 
in  consideration  of  a  certain  rent,  but  not  to  the  whole 
extent  of  his  legal  interest,  so  that  the  right  of  possession 
will  at  once  revest  in  him  or  his  representatives  on  the 
termination  of  the  sub^contract,  he  stands  in  the  relation 
of  landlord  during  the  subsistence  of  such  contract ;  and 
that  clearly  was  the  position  of  the  plaintiff  in  this  case. 

What  we  understand  from  the  instructive  statement 
of  the  case  to  be  the  material  facts  found  by  the  Court  is, 
that  the  plaintiff's  tenure  was  thatof  a^mirassidar"  accord- 
ing to  the  understanding    of  the  term  in    Tanjore,  that 
is,  he  held  an  hereditary  tenancy  under  the  Government, 
determinable  on^  default  in  payment  of  the  proportion  of 
the  "  Motha  fiEtisaV  assessment  parable  for  the  land,  and 
was  subject  to  no  restriction  in  regard  to  the  disposition 
of  his  right  and  interest,  and  having  such  permanent  right 
be  parted  with  the  land  for  a  limited  period*    The  written 
instrument,  therefore,  did  operate  to  create  the  relation  of 
landlord  and  tenant  between  him  and  the  defendant  for 
the  limited  term  of  five  years.    It  makes  no  difference  that 
the  assessment  was  not  permanently  fixed.  That  is  a  circum- 
stance connected  only  with  the  burthen  of  the  condition 
on  which  the  land  is  held,  and  did  not  alter  the  nature  of 
the  tenancy. 

Then  as  to  the  construction  of  the  exemption  to  Article 
40,  Schedule  A,  Act  X  of  1S62,  the  language  is  quite 
general,  and  we  see  nothing  in  the  Act  tending  to  shew 

(a)   Present  Scotland,  C.  J,  and  Ellis,  J. 
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1868.  thai  the  legislature  meant  the  words  "  lease"  or  "  landlord 
k  C  No  3"  ^^^  tenant"  to  be  applied  in  a  more  restricted  sense  than 
of  1868.  their  ordinary  legal  meaning.  Subject  to  the  qualification 
expressed  in  the  exemption,  the  word  "  lease"  must  have 
the  same  meaning  as  it  has  in  Article  40.  If  the  relation 
of  landlord  and  tenant  had  not  been  created  by  the  written 
instrument,  it  would  not  have  been  a  lease.  But,  creating 
that  relation,  as  we  think  it  did,  it  is  a  lease  within  the 
meaning  of  the  exemptfon,  and  therefore  not  liable  to  a 
stamp  under  Article  40.  For  these  reasons  we  answer  the 
questions  submitted  in  the  negative. 


Appellate  S^uirifiiliirtton  (a) 

Criminal  Petition  No,  121  0/I868. 

Rang  ASA  WMi  Qounden Petitioner. 

Sabapathy  Gounden  and  5  oiheTa,.,Counter'Petitioner8» 

A  Magistrate  is  bound  at  least  to  ezamioe  a  complainant  before 
he  can  exercise  the  discretionary  power  to  issue  process  or  dismiss 
the  complaint  which  is  given  to  hiui  by  Section  67  of  the  Code  of 
Oriminal  Procedure, 

1868.  rpHlS  was  an  application  under  Seqtion  404  of  the  Cri- 
C  p^Aq  12T  "*•  Dttinal  Procedure  Code  praying  the  High  Court  to  call 
•/  1868.  for  the  proceedings  in  the  case  referred  to  in  the  order  5f 
the  Deputy  Magistrate  of  Namkul  divisioi),  Salem  district, 
dated  23rd  January  1868,  and  to  direct  that  the  complaint 
of  the  petitioner  may  be  inquired  into  and  disposed  of 
according  to  law. 

The  petitioner  stated,  in  a  verified  petition,  that  his 
office,  which  adjoined  his  house,  was  entered  on  the  night 
of  the  28th  December  1867,  and  property  of  the  value  of 
Rupees  64,000,  consisting  of  jewels,  bonds,  securities,  and 
money,  taken  away.  Each  of  the  doors  of  the  office  had 
two  padlocks  owing  to  disputes  which  then  existed  between 
the  petitioner  and  his  three  undivided  brothers  regarding 
the  family  property,  and  all  the  locks  were  broken  in 
effecting  an  entrance.  On  the  29th  of  December  a  report 
of  the  occurrence  was  made  to  the  Police  Inspector  of  Tri- 
chengode,  distant  from  petitioner's  house  about  fifteen  miles« 

{a)  Preseut :   Scotland,  C.  J.  and  Ellis,  J. 
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No  report  was  made  to  the  Village  Munsif^  because  he  was       1868. 
one  of  six  persons  charged  with  the  offence  by  the  peti-  q  p  jf   ^n, 
tioner.    On  the  Slst  December  the  Inspector  of  Police     of  1868> 
arrived  at  the  petitioner's  house  and  searched  the  house  of 
one  of  the  persons  charged,  and  some  property  was  found, 
which  the  petitioner  identified  as  part  of  the  stolen  pro- 
perty, but  only  one    house   was   searched.    On  the  1st 

January  1868  the  Head  Constable,  who  remained  in  peti- 
tioner's yillage  after  the  Inspector  had  left,  appb'ed  to  the 
Deputy  Collector  and    the  Subordinate    Magistrate  for 
warrants  for  the   arrest  of  the  persons  charged  and  to 
seahih  their  houses.    No  warrants  were  given.     On   the 
4th  of  January  the  petitioner  made  a  complaint  in  writing 
to  the  Deputy  Collector  as  a  Magistrate,  and  the  Deputy 
Collector,  on  the  7th  of  January,  referred  the  inquiry  to  the 
Subordinate   Magistrate  of  Trichengode.    The  Police  In- 
spector, in  his  charge   sheet,  dated  the  8th  of  January, 
expressed  his  opinion  that  the  charge  was  not  well  founded. 
On  the  9th  of  January  the  petitioner  complained  in  writing 
to  the  Deputy  Collector  of  the  manner  in  which  the   In* 
spector  of  Police  had  dealt  with  the  case.     On  the  13th  of 
January  the  Deputy  Collector  issued  notices  to  the  com- 
plainant and  the  persons  accused  requiring  their  attendance 
before  him,  and  such  attendance  was  given  on  the  15th   of 
January.    On  the  iSth  of  January  neither  the  complainant 
nor  any  of  his  witnesses  was  questioned  or  examined  by 
the  Deputy  Collector,  although  they  waited  in  his  Office  the 
whole  day.    The  Deputy   Collector  made  no  inquiiy  of 
any  sort  in  the  presence  of  the  complainant.    The  com- 
plaint was  dismissed  by  the  Deputy  Collector  on  the   15th 
of  January.   On  the  16th  of  January  the  petitioner  applied 
to  the  Deputy  Collector  for  a  copy  of  the  sentence  or  orden 
On    the  23rd  January  the   Deputy  Collector  made    an 
endorsement  upon  the  petitioner's  application  stating  that 
he  had  orally  examined  some  persons  and  found  the  case 
unworthy  of  belief.    Three  petitions   were   presented  by 
the  petitioner  to  the  Session  Court  of  Salem  praying  for  the 
interference  of  that  Court,  or  that  the  Session  Judge  would 
submit  the  case  to  the  High  Court.    The  applications  were 
refused 
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1868.  Snell,  for  the  petitioner. 

C.  P.  No,  121  Qould,  for  the  counter-petitioner. 

of  1868. 

The  Court  delivered  the  following 

Judgment  ; — As  this  case  is  now  presented  to  the 
Court,  we  are  of  opinion  that  the  Deputy  Magistrate  haa 
dealt  with  it  in  an  irregular  manner. 

The  Inspector  of  Police  having  recorded,  as  the  result 
of  the  legal  inquiry  which  he  had  made,  that  the  charge 
was  not  in  his  opinion  well  founded,  the  complainant  and  now 
petitioner  presented  a  written  complaint  of  the  offence  to 
the  Deputy  Magistrate  in  order  to  his  proceeding  to 
require  the  attendance  of  the  accused  persons  and  hear  the 
case.  This  took  place  on  the  4th  January,  and  on  the  7th 
the  Deputy  Magistrate  appears  to  have  referred  the  com- 
plaint for  inquiry  before  a  Subordinate  Magistrate  (whether 
because  of  the  opinion  recorded  in  the  "  referred  charge 
sheet"  is  not  clear),  and  on  the  9th  January  the  complainani 
was  given  notice  to  attend  before  theSubordinate  Magistrate* 
But  further  proceeding  in  the  matter  was  interrupted  by 
the  Deputy  Magistrate's  issuing, on  the  13th  January,  noticea 
requring  the  attendance  befoi*e  him  on  the  15th  of  the 
complainant,  and  also  it  seems  of  his  witnesses  and  the 
accused,  and  so  in  effect  withdrawing  the  case  from  the 
Subordinate  Magistrate.  The  complainant  and  his  witnesses 
accordingly  attended  and  remained  in  attendance  all  day» 
But  the  Deputy  Magistrate,  without  examining  either  of 
them,  dismissed  the  complaint,  recording  that  on  the  "  oral 
examination  of  some  persons"  he  had  found  the  case 
unworthy  of  belief,  and  that  he  had  accepted  the  report  of 
the  Police* 

We  are  of  opinion  that  the  Deputy  Magistrate,  ou  the 
presentation  of  the  complaint,  ought  to  have  complied  with 
Section  66  of  the  Code  of  Criminal  Procedure,  <x  allowed  the 
Subordinate  Magistrate  to  do  so,  and  that  until  he  had  at 
least  examined  the  complainant,  he  was  not  in  a  position  to 
exercise  the  discretionary  power  to  issue  process  or  dismiai 
the  complaint  given  by  Section  67.  On  the  report  of  the  Police 
being  submitted,  the  Magistrate  might  make  any  inquiry 
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and  order  he  thought  proper  ;  but  the  Inspector's  opiuion  «  ^^^ 

therein  expressed  did  not  affect  the  complainant's  right  to  cTKlforiii 

make  his   complaint  before  the  Deputy  Magistrate^  nor,  we     Q/  <1868 

think,  warrant  its  being  dealt  with  otherwise  than  it  would 

have  been  if  there  had  been  no  such  report.    We  have  no 

reason  to  believe  that  the  case  is  one  in  which  a  summons 

or  warrant  should  have  been  issued.     Probably  it  is  not ; 

but   there  has  been  a  material  miscarriage  in  procedure 

which  the  petitioaer  is  entitled  to  have  set  right.  There  must 

be  an  order  setting  aside  the  Magistrate's  proceeding  and 

directing  him  to  take  the  examination  of  the  complainant  on 

his  attending  for  that  purpose,  and  thereupon  to  proceed,  or 

to  dismiss  the  complaint,  as  he  is  empowered  to  do,  by 

Section  67  of  the  Code  of  Criminal  Procedure. 


latppellate  3mMttion  (a) 

Spcinal  Appeal  No.  206  of  1868. 
V.  SiNGAHHA  and  another Special  Appellants, 

YlKJAHtTRl   VlNKATACHARLTT,  ^ 

natural  lather  and  guardian  f  c*^^,-^j  p^«^^« j^* 
of  Srinivasa  ChabIu  alias  (^P^^^  RespondenU 

Ramanuja  Charlcj ) 

In  arder  to  establish  a  valid  adoption  in  a  Brahmin  family,  proof  of 
the  performance  of  the  datta  homam  is  not  essential. 

The  giiing  and  leoeiving  a  boy  who  is  capable  of  being  adopted  is 
sufficient  to  constitute  a  valid  adoption  according  io  Hindu  Law. 

THIS  was  a  Special  Appeal  against  the  decree  of  G.  D.       1868. 
Leman,  the  Acting  Civil  Judge  of  Guntoor,  in  Regular  ^  ^^^  ^ong 
Appeal  No.  86  of  1865,  confirming  the  decree  of  the  Court     of  l86a 
of  the  District  Munsif  of  Bapatla  in  Original  Suit  No,  736 
of  1864. 

Parthasa/rathy  Aiyangar,  for  Rama  Raw,  for  the  special 
appellantsi^  the  1st  and  2nd  defuidants. 

The  &et8  suffieiently  aj^ear  from  the  following 

Judgment: — This  was  a  suit  to  recover  certain  inam 
lands  which  had  been  alienated  by  the  Ist  defendant  to 
the  2nd  and  Srd  defendants.    The  plaintiff  sued  as  the 

(a)  Present :  Bittleston  and  Ellis,  JJ. 
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1 868.       adopted  son  of  1st  defendant's  deceased  husband,  th«  allied 
is  A  No  206  *^^P'^^^  having  been  made  by  her  under  authority  from 
of  1868.     her  husband..  The  adoption  was  denied,  but  both  the  Lower 
Courts  have  found  that  an  adoption  in  fact  took  place. 

When  the  case  came  first  before  this  CSourt  on  special 
appeal,  we  considered  the  finding  of  the  Lower  Appellate 
Court  ambiguous^  and  accordingly  we  sent  the  case  back  to 
the  Civil  Judge  for  a  distinct  finding  upon  the  issue,  whether 
there  has  been  any  valid  adoption  of  the  infant  plaintiff 
according  to  Hindu  Law.  This  issue  has  now  been  found 
by  the  Civil  Judge  in  the  affirmative;  but  he  adds  that  it 
was  not  proved  that  the  datta  homam  or  any  other  ceremony, 
except  giving  and  receiving,  was  performed  at  the  time  of 
the  adoption;  and  the  ground  of  special  appeal  is  that 
the  adoption,  even  if  true,  is  invalid,  inasmuch  as  the  datta 
homam  was  not  performed.  It  is  necessary  therefore  for 
us  to  decide  in  this  case  whether  in  order  to  establish  a 
valid  adoption  in  a  Brahmin  family,  proof  of  the  performance 
of  the  datta  homam  is  essential ;  and,  upon  a  consideration 
of  the  authorities,  we  are  of  opinion  that  it  is  not. 

In  the  two  celebrated  treatises  on  adoption  translated  by 
Mr.  Sutherland  (the  Dattaka  Mimanaa  and  DaMaka  Chan^ 
drika)  the  observance  of  the  prescribed  solemnities  (includ- 
ing a  burnt  sacrifice  and  recitation  of  the  prayera  denominated 
Yyakrit,)  is  certainly  treated  as  essential  to  the  validity  of 
the  adoption,  aud  to  the  establishment  of  the  filial  relation, 
in  the  case  at  all  events,  of  the  son  given.  But  the  writers 
of  these  treatises  depend  mainly  upon  the  texts  of  Vasitikta 
and  Gamuika  as  the  authorities  for  their  position,  and  these 
texts  enjoin  in  similar  terms  the  observance  of  various 
other  solemnities  on  the  occasion  of  an  adoption,  some  of 
which  appear  not  to  be  regarded  as  essential  by  any  com^ 
mentator. 

And  in  the  Digest  of  Jagannatfia  there  is  a  very  elaba> 
rate  commentaryon  this  very  text  of  Vadskta,  in  which 
he  concludes  that  the  oblation  to  fire  with  holy  words  firom 
the  Veda  is  an  unessential  part  of  the  ceremony.  In  the 
Madras  edition  (1865)  of  Mr.  Colebrooke's  translation  at 
p.  389,  the  passage  will  be  found  in  which  Jagcmnaiha  states 
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tbat  the  adoption  is  not  void  if  that  oblation  be  omitted  ;       1868. 
and  at  p.  391,  this  passage  «  K  the  declared  intention  be|^j~^ 
expressed  in  these  words,  *  I  give  him  to  you  as  a  son,  and    of  1868. 
if  the  acceptor's  intention  be  thus  expressed,  *  I  take  him 
as  a  son'  he  becomes  «  son ;  nothing  else  is  required/' 

* 

This  view  of  the  subject  has  long  been  entertained  by 
the  principal  English  authorities.  Sir  T.  Strange  in  his  Judg- 
ment in  Veerapermcd  Pillay  v.  Narairia  Pillay  1  Notes  of 
Vaaea,  p,  117,  says  "  The  operative  part  of  the  ceremony 
seems  to  be  the  giving  and  receiving,  the  rest  is  matter  of 
customary  solemnity,  of  decorum,  of  charity  and  conviviality 
varying  under  different  circumstances  in  different  parts  of 
India,  or  at  least  in  the  idea  of  different  Pundits  and 
Shastrees,  but  one  opinion  is  common  to  all  which  is  indeed 
firequently  repeated  in  the  late  translated  digest,  viz.,  that 
nothiug  of  this  kind  is  so  essential  to  the  act  as,  being 
mistaken  or  omitted,  can  have  the  effect  of  invalidating  the 
adoption."  In  another  part  of  the  same  judgment  at  p. 
133,  with  reference  to  the  question  as  to  the  proper  age 
of  the  child  he  says : — ''  This  question  of  age  appears  to  have 
undergone  a  good  deal  of  investigation  in  the  late  case  of 
the  Rajah  Nobkissen  at  Bengal,  in  which  the  mere  act  of 
giving  and  receiving  seems  to  have  been  considered  as 
alone  constituting  a  valid  adoption  without  regard  to  limi- 
tations or  ceremonies  as  in  any  degree  essential  unless  in 
tiie  case  of  Brahmins ;"  and  the  same  learned  Judge  in  his 
work  on  Hindu  Law  (we  quote  from  the  edition  of  1830  p.  95) 
says  further: — "  There  must  be  gift  and  acceptance  manifested 
by  some  overt  act.  Beyond  this,  legally  speaking,  it  does 
not  appear  that  anything  is  absolutely  necessary,  for  as  to 
notice  to  the  rajah  and  invitation  to  kinsmen,  they  are 
agreed  not  to  be  so,  being  merely  intended  to  give  greater 
notoriety  to  the  thing,  so  as  to  obviate  doubt  regarding  the 
right  of  succession,  and  even  with  regard  to  the  sacrifice  of 
fire,  important  as  it  may  be  deemed,  in  a  spiritual  point  of 
view,  it  is  so  with  regard  to  the  brahmin,  only ;  according  to 
a  constant  distinction  in  the  texts  and  glosses,  upon  matters 
of  ritual  observance,  between  those  who  keep  consecrated 
and  holy  fire  and  those  who  do  not  keep  such  fires,  i.  e., 
betwden  brahmins  and  the  other  classes,  it  being  by  the 
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1868.  former  only  that  the  datta  homam  with  holy  texts  from 
S^A^^o^ioe  ^^^  ^^^^  ^^  properly  be  performed,  as  was  held  in  the  case 
of  1868.  of  the  Rajah  of  Nobkissen  by  the  Supreme  Court  at  Bengal 
And  even  with  regard  to  brahmins,  admitting  their 
conception  in  favor  of  its  spiritual  benefit,  it  by  no  means 
follows  that  it  is  essential  to  the  efficacy  of  the  right  for 
civil  purposes ;  but  the  contrary  is  to  be  inferred,  and  the 
conclusion  is  that  its  validity  for  these  consists  generally 
in  the  consent  of  the  necessary  parties,  the  adopter  having 
at  the  time  no  male  issue,  and  the  child  to  be  received  being 
within  the  legal  sge,  and  not  being  either  an  only  son  or  the 
eldest  son  of  the  giver,  the  prescribed  ceremonies  not  being 
essential.  Not  that  an  unlawful  adoption  is  to  be  maintained, 
but  that  a  lawful  one,  actually  made,  is  not  to  be  set  aside 
for  any  informality  that  may  have  attended  its  solemniza- 
tion." 

In  support  of  this  conclusion.  Sir  T.  Strange  refers  not 
only  to  the  Digest  of  Jagannatha,  but  to  the  opinions  of  Mr. 
Colebrooke  and  Mr.  Ellis,  which  arct  collected  in  the  2nd 
volume  and  those  opinions,  though  not  all  of  them  in  terms 
quite  consistent,  seem  tons,  when  considered  together,  iairly 
to  warrant  the  conclusion. 

At  page  126  Mr.  Colebrooke  quotes  the  3  Digest  244. 
''  The  inadvertent  omission  of  an  unessential  part»  as  sacrifice 
is,  even  where  it  is  enjoined,  does  not  vitiate  an  adoption," 
and  adds,  **  the  adoption  being  complete,  it  cannot  be  annul- 
led." Mr.  Ellis  says : — "Certainly,  however  defective  the  cere- 
mony, and  however  small  in  consequence  the  spiritual  benefit, 
the  act  of  adoption  cannot  be  set  aside  on  any  account 
whatever,  a  fortiori  not  on  account  of  any  informality." 
Further  at  p.  220  we  find  amongst  the  remarks  of  Mr  Ellia 
upon  the  ritual  of  the  datta  h  omam  extracted  from  the  Datta 
Mimansa  this  statement — "  He  concludes  the  result^  with 
respect  to  practical  use,  to  be  thftt  if  the  performance  of  the 
datta  homam  be  established,  the  adoption  is  established  ; 
but  if  otherwise,  that  the  converse  does  not  hold  good,  and 
that  further  evidence  may  be  adduced,  ading  that  in  no* 
case  can  the  omission  of  the  ceremony  afl^t  an  adoption  in 
other  respects  valid  ;  but  that  if  not  performed,  wh«i  the 
adoption  is  from  another  gotram,  it  would   seem  from 
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analogy  that  the  sod,  so  adopted,  must  be  Anitya  Datta."       1868. 
The  supposed  distinction  between  the  Nitiya  and  Anitya  ^^!^^ 
Datta  is  pointed  out  in  the  Pundit's  answer  at  p,  121,  and    V  16C8, 
Mr.  Ellis  remarks  thereon  at  p.  122  quoting  a  text  from 
the  Nirnaviuindhu ;  and  assuming  it  to   exist  for  any 
practical  purpose,  it  clearly  affects  only  the  status  of  the 
descendants  of  the  adopted  son,  and  not  that  of  the  adopted 
son  himself.    In  the  present  case  we  do  not  know  whether 
the  adopted  son  was  or  was  not  of  the  same  gotra,  and  it  is 
unnecessary  to  follow  further  the  analogy  suggested  by 
Mr.  Ellis. 

The  opinion  of  Mr.  Colebrooke  at  p.  155  that  '*  The 
unintentional  omission  of  some  part   of  the  ceremonies 
by  the    adopter   would  hardly  invalidate  the  adoption, 
though  the  wilful  omission  of  the  whole  by   him  might 
have  that    effect,''  appears  by  the  context  to  have  re-* 
ference  to  an  adoption  intentionally  incomplete  and  to 
the   omission  to  perform   the  ceremony    of  tonsure  and 
the*  like  in  the  family  of  the  adopter.    The  same  remark 
applies  to  the  observation  of  Mr.  Colebrooke  at  pages  113 
and  114.    **  The  answer  (of  the    Pundit)   presumes  tho 
adoption  to  have  been  actually   made,  and    the  circum- 
stances stated  authorise  the  presumption.    It  would  be 
otherwise  if  it  were  proved  that  the  party  bad  changed 
his  intention  betbre  the  essential  rites  of  adoption  took 
place  and  purposely  avoided  performing  them."     Mr.  Ellis 
in  his  remark  on  the  same  case  (p.  114),*explains  the  sense 
in  which  he  Considers  the  datta  homam  to  be  necessary  by 
saying,  that  "  with  brahmins  it  is  indispensably  requisite 
to  produce  spiritual  benefit."    It  is,  we  think,  in  the  same 
sense  that  the  observation  of  Mr.  Ellis  at  p.  131  must  be 
understood, to  render  it  consistent  with  the  opinion  expressed 
by  him  in  other  passages.    In  Mr.  McNagh ten's  PrincU 
pies  of  Hindu  La/w  (Madras  edition  of  1865)  at  p.  G9,  it  is 
said,  "  It  is  lastly  requisite  that  the  adopted  son  should  be 
Initiated  in  the  name  and  family  of  the  adopting  party 
with  the  prescribed  form  and  solemnities  ;"  and  in  a  note 
reference  is  made  to  the  Summary  of  Hindu  Law,p.  32d,and 
the  Elements  of  Hindu  Law,  p.  82,  for  an  enumeration  of 
the   ceremonies  enjoined  at  adoption,  adding,  <'  but  the 

exact  observance  of  these  ceremonies  is  not  indispensable/' 

22 
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1 868.      for  which  The  Digest,  voL  8.  p.  324,  and  The  Elements  of 

November  92,  „.     ,      r  i.  ^^v^    ,^^  .*    j 

a  p.  No,  206  -"^^^  iate^,  appendix  pp.  101, 100,  are  cited. 

of  1868. 

^-^ Further,  in  the  Judicial   Committee  of  the  Privy 

Council  as  long  ago  as  1834,  the  same  view  appears  to 
have  been  recognized;  for  in  2  Knapp  p.  290,  we  find 
Lord  Wynford  in  delivering  judgment  in  Sootrungun  SuU 
putty  v.  Sabitra  Dye,  adverting  to  the  fact  that  "  neither 
written  acknowledgments  nor  the  performance  of  any 
religious  ceremonial  are  essential  to  the  validity  of 
adoptions.** 

On  the  other  hand,  Mr.  Justice  Strange  in  his  Manual 
expresses  an  opinion  that  the  omission  of  the  datta  homam 
will  invalidate  an  adoption  made  by  the  three  higher  castes; 
but  he  does  not  cite  any  authority  in  support  of  the  posi- 
tion, and  we  are  not  aware  of  any  other  authorities  at  aU 
•equal  in  importance  to  the  two  treatises  on  adoption  already 

mentioned. 

* 

Even  Sir  Francis  McNaghten  in  his  CoTiaiderationa, 
where  he  has  criticised  so  elaborately  and  severely  the 
judgment  of  Sir  T.  Strange  in  Veerapermal  Pillay'a  Case  on 
many  questions  connected  with  the  Hindu  Law  of  adop- 
tion, has  not  explicitly  stated  his  opinion  that  any  par- 
ticular ceremony  is  essential  to  the  validity  of  an  adop- 
tion. He  refers  (p.  119)  to  the  statement  of  Vachipati 
that  **  Siidras  are  incompetent  to  affiliate  a  son  from  their 
incapacity  to  perform  the  sacrament  of  Homa  and  prsyera 
prescribed  for  adoption,"  but  be  says  that  "  this  dictum  ia 
abundantly  eontmdicted  by  Samiaca  and  others.  And 
indeed  the  authorised  practice  of  every  day  is  a  soffieient 
acknowledgment  of  the  right  and  is  in  itself  enough  tor 
the  confutation  of  Vacfiipaii"  Further  after  quoting  the 
text  of  Vashiata  at  p.  126i  he  says,  ^*  the  ceremonies  to  be 
performed  at  the  time. of  adoption  are  there  describedi  and 
some  rules  are  laid  down  respecting  the  age,  &c.|  of  the  boy 
to  be  adopted,  but  these  rules  do  not  equally  apply  to  all  th« 
castes,  and  they  may  be  said  to  be  general  only  and  not 
indispensably  applicable  to  any  one  caste,'*  Then  he  quotes 
a  case  of  a  Kritima  adoption  under  the  law  prevalent  in 
Mithila  decided  by  the  Sadr  Adawlut  in  1795  in  which  no 
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religious  ceremony 'was  observed,  though  (he  says)  "  they  18C8. 
ought  according  to  legal  strictness  to  have  previously  ^^ir^V^J^ 
bathed."  This  was,  he  had  been  assured,  a  great  relax-  ^  1868. 
ation  of  strictness  in  the  doctrine  which  formerly  prevailed 
by  the  authority  of  that  school,  but  he  suggests  that  tiio 
Courts  in  their  efforts  to  get  rid  of  superfluous  forms,  to 
remove  mere  ceremony  out  of  the  way  of  justice,  ought  to 
be  consistent  and  guide  themselves  by  the  same  liberal 
rules.  With  regard  to  the  Bajah  Nobkissen's  case.  Sir 
Francis,  who  was  one  of  the  Counsel  for  the  adopted  sou 
mentions  what  it  was  considered  necessary  to  prove  iu 
support  of  the  adoption ;  and  though  the  case  was  ulti- 
mately settled  he  says  :-*<'  I  venture  to  say  (and  I  am 
justified  in  saying  so  from  what  was  declared  by  each 
Judge*^  upon  the  bench)  that  Gopeemahen  Deb  was  held 
bound  to  prove  himself  within  the  prescribed  age,  to 
prove  that  the  initiatory  ceremonies  had  not  been  per- 
formed in  the  fiimily  of  his  natural  but  in  that  of  hia 
adopting  father  and  to  prove  not  only  'a  giving  and 
receiving,'  but  that  all  the  rites  of  adoption  had  been 
duly  observed."  The  opinions  of  the  Judges  thus  referred 
to  could  only  have  been  given  in  the  course  of  the  hearing, 
and  do  not  seem  to  have  been  quite  satisfactory  to  Sir 
Francis  himself^  who  in  the  next  paragraph  says  that 
he  should  indeed  have  thought  that  the  circumstances 
of  that  case  might  have  exonerated  the  complainant  from 
the  proof  of  actual  adoption  and  of  its  having  been  attended 
with  all  necessary  formalities. 

The  authority  of  Sir  Fi-ancis  McNaghten  cannot  there- 
fore, as  it  seems  to  us,  be  regarded  as  decidedly  at  variance 
with  that  of  Sir  Thomas  Strange  on  the  point  which  we  have 
now  to  decide.  Those  two  learned  writers  are  decidedly  at 
variance  on  the  question  whether  there  could  be  a  vnlld 
adoption  of  an  only  son,  but  this  Court  in  Special  Appeal 
412  0/  1862  (I  Madras  High  Court  Reports  ^\)  and  the 
Supreme  Court  of  Bengal  in  Sreemutty  Jaurony  Dossee  v. 
SrimvMy  Sebasoondry  Dossee  {FuUon  75)  have  upheld  the 
opinion  of  Sir  T.  Strange  on  the  ground  that  such  an  adop- 
tion, though  blameable,  when  done  is  valid  ;  factum  valet. 

Furtlier,  we  may  refer  to  the  judgment  of  this  Court 
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1868.  in  Special  Appeal  38  o/1863  (1  Madras  High  Court  Reports 
C~P  N  206  ^^^)  ^^  which  it  is  incideDtally  observed  that  the  customary 
of  1868.  rites  and  ceremonies  connected  with  adoption  would 
probably  not  be  treated  as  necessary  to  its  legal  efficacy 
as  regards  the  civil  rights  of  the  person  adopted;  and  to 
the  allusion  made  in  the  judgment  of  this  Court  in  the 
Ramnad  Case  (vol.  2,  page  234,)  to  *'  all  essentials  of  a  valid 
ceremony/'  but  it  is  certain  that  on  neither  occasion  did  the 
Court  intend  to  express  any  clear  opinion,  or  in  the  last 
case  any  opinion  at  all,  on  the  point  now  under  consider- 
ation« 

We  were  referred  by  Mr.  Parthasarathy  Ayangar  to  the 
late  Sad/r  Court  Dec  i«io7i«o/1852at  page  62,  Special  Appeal 
74  of  1851,  but  that  case  only  decides  that  a  mere  '  foster 
son'  is  not  entitled  to  the  privileges  of  an  adopted  son 
according  to  Hindu  Law,  and  the  passage  quoted  from 
Nimaya  Sindhu  (of  which  we  have  been  furnished  with  a 
ia^anslation)  does  not  appear  to  us  to  add  much  weight  to 
the  authority  of  the  Datta  Mimansa  and  Datta  ChandHka. 
The  same  text  of  Vaskiata  already  referred  to  is  that  on 
which  the  author  relies ;  and  so  in  the  Mitahehara  it  is 
the  text  of  VaehUta  which  is  quoted  as  the  authority  for 
the  form  of  adoption,  together  with  the  more  general  passage 
fi*om  Menu : — '*  be  is  called  a  son  given,  whom  his  father  or 
mother  affectionately  gives  as  a  son,  being  alike  (by  class) 
and  in  a  time  of  distress ;  confirming  the  gift  with  water/' 
But  these  texts  are  in  their  language  directory  only,  and 
the  question  is  what  part  of  the  direction  given  is  essential 
to  the  validity  of  the  act  ? 

We  have  not  had  the  advantage  of  bearing  this  case 
argued  on  both  sides  ;  but,  so  far  as  we  have  been  able  to 
examine  the  authorities,  the  result  in  our  judgment  is  that 
proof  of  the  performance  of  the  datta  homam  was  not  in 
this  case  essential  to  the  establishment  of  a  valid  adoption, 
and  that  being  the  only  ground  of  appeal,  this  special  appeal 
must  be  dismissed  and  the  judgment  of  the  Lower  Court 
{fcffirmed. 
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SCpprllate  3mi^Ution.  (a) 

Referred  Case  No.  35  of  1868. 

GoPALA  Setty. ^ Plaintiff. 

Damodara  Sjktty - Defendant 

Section  20  of  the  Limitation  Act  (XIT  of  1859}  is  not  applica- 
ble to  a  decree  until  the  liability  under  it  has  become  enforceable 
by  proceas  of  execution. 

THIS  was  a  case  referred  for  the  opinion  of  the  High       1868. 
Court  by  R.  Vasudeva  Row,  the  District  Munsif  ot^,^^^^^ 

K,  C.  No,  35 

Manargudy,  in  Suit  No.  298  of  1865.  0/I868. 

From  the  case  stated  it  appeared  that  an  application 

» 

was  made  on  behalf  of  the  plaintiff  to  the  District  Munsifs 
Court  on  the  1 2th  October  1868  for  execution  of  the  decree 
made  in  Suit  No.  298  of  1865  on  the  17th  of  August 
1865  on  the  Small  Cause  Court  side  of  the  District  liunsif  s 
Court.  The  suit  was  brought  to  recover  the  amount 
mentioned  in  a  bond.  A  settlement  was  come  to  by  the 
parties,  and  at  their  request,  the  District  Mansif,  sitting  as 
a  Small  Cause  Court  Judge,  gave  judgment  for  the  plaintiff, 
with  a  direction  that  the  amount  of  the  decree  should  be 
paid'  into  Court  on  or  before  the  17th  of  October  1865. 
The  application  was  made  more  than  three  years  after  the 
date  of  the  decree,  but  within  three  years  before  the  period 
at  which  it  was  obligatory  upon  the  defendant  to  pay  the 
amount  into  Court  according  to  the  terms  of  the  decree. 

The  District  Munsif,  referring  to  the  decisions  of  the 
High  Court  in  Miscellaneous  Special  Appeal  Nos.  8  and  70 
of  1868,  thought  the  claim  of  the  plaintiff  was  barred 
by  Section  20  of  Act  XIV  of  1859,  but  reserved  the 
question  for  the  opinion  of  the  High  Court. 

No  Counsel  were  instructed. 

This  case  coming  on  for  hearing,  the  Court  delivered 
the  following 

Judgment  : — We  are  of  opinion  that  Section  20  of  the 
liimitation  Act  (XIV  of  1859)  is  not  applicable  to  a  decree 
until  the  liability  under  it  has  become  enforceable  by  pro*' 

Preaent:  Scotland  C*  J,  and  EUiSyJ,.. 
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1868.  cess  of  execution.  The  omission  to  take  some  proceeding 
U  C  Jfo  35  ^  enforce  the  decree  or  to  keep  alive  its  force  for  three 
of  1868.  years  constitutes  the  bar,  and  that  necessarily  implies  that 
a  liability  under  the  decree  was  capable  of  being  eDfor<sed 
by  execution  during  that  period.  The  observation  in  the 
judgment  of  this  Court,  to  which  the  District  Munsif  has 
referred,  was  made  with  reference  to  a  decree  admitting  of 
an  application  to  enforce  the  liability  under  it  from  its 
date. 

Our  answer  therefore  to  the  question  submitted  ia 
that  the  period  of  three  years  under  Section  20  must  be 
reckoned  from  the  time  when  the  decree  became  enforce- 
able by  process  of  execution,  and  consequently  that  the 
application  for  execution  was  not  barred. 


Referred  Case  No.  36  of  1868. 

Vellaya  Padyachy , Plaintiff. 

MooRTHY  Fadyachy ^..^JDefetidanU 

Where  an  instrument  purports  to  creute  an  iotereat  io  immove* 
able  property  only  as  a  ooUateral  aeuurity  for  the  payment  of 
money,  and  is  also  a  simple  contract  or  bond  for  the  payment  of  a 
debt^  and  where  effect  is  sought  to  be  given  to  the  instrument  only 
as  a  simple  contract^  it  is  admissible  in  evidence  in  a  suit  to  recover 
the  debt,  though  it  has  not  been  registered.  So  far  as  it  is  a  contract 
for  the  payment  of  money,  it  is  an  instrument  the  registration  of  which 
is  made  optional  by  Section  18  of  Act  XX  of  1866. 

^S^®'       rpHIS  was  a  case  referred  for  the  opinion  of  the  High  Court 
A.  C.  iVo.  36  X     by  F.  H.  Woodroffe,  the  Acting  Judge  of  the  Court  of 
^  ^Q^^'     SmaU  Causes  at  Cuddalore,  in  Suit  No.  450  of  1888. 

The  suit  was  brought  to  recover  rupees  57-^-8,  being 
the  balance  of  principal  and  interest  payable  under  the 
following  written  instrument  :— 

^  Mortgage  bond  executed  by  Moorthy  Fadyachy  to- 
^  Vellaya  Fadyachy  on  the  I9th  June  1867  as  follows  :— 

^  On  account  of  my  necessity  I  have  pledged  to  you  the 
'*  whole  of  the  punjah  lands  for  which  a  putti^  stands  in  my 
f  name  and  received  from  you  a  bandy  and  two  bullocks  valued 

(a)  Present :  Scotland^  C.  J,  and  EUi%  J. 
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*'  at  rupees  100.    As  I  have  agreed  to  pay  you  this  sum  of        1868. 
"  rupees  100  in  ready  cash,  I  shall  pay  you  the  same  with  n  n^u^  o» 
«'  interest  at  2  per  cent,  per  mensen  within  lith  October     of  isee. 
"  1867  in  ready  money.     In  default  I  agree  to  pay  to  you 
*'  the  principal  and  profit  at  25  per  cent  on  demand. 

"  Thus  I  have  executed  this  mortgage  bond  with  my 

*'  free-will  and  consent." 

* 

The  defendant's  vakil  objected  that  the  document,  not 
having  been  registered,  could  not  be  received  in  evidence  by 
virtue  of  Section  49  of  the  Indian  Registration  Act  (XX 
of  1866),  the  document  being  one  of  the  kind  specified  in 
Section  17  of  the  Act.  The  Judge  held  that  the  main 
intention  of  the  parties  was  not  the  creation  of  a  mortgage 
of  defendant's  land  but  to  obtain  payment  of  a  sum  of  money, 
the  land  being  considered  as  collateral  security  only,  and 
the  plaintifi  in  this  suit  sought  to  obtain  a  decree  for  money 
only.  Treating  the  document  as  one  of  those  specified 
in  clause  7  of  Section  18  of  the  Act,  as  to  which  registra- 
tion was  optional,  the  Judge  received  it  in  evidence. 

The  question  put  to  the  High  Court  was  whether  the 
document  was  admissible  in  evidence. 

Mo  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — The  instrument  sued  on  does  undoubt- 
edly purport  to  create  an  interest  in  immoveable  property, 
but  only  as  a  collateral  security.  It  is  not  thereby  made 
the  less  available  as  a  simple  contract  or  bond  for  the 
payment  of  the  principal  debt,  and,  as  such^  it  is  one  of 
those  instruments  the  registration  of  which  is  made  optional 
by  Section  18  of  Act  XX  of  1866.  The  provision  in  Section 
49  relates  only  to  Section  17,  and  was  intended,  we  think, 
to  prohibit  any  effect  being  given  to  an  unregistered  instru- 
ment for  either  of  the  purposes  which  make  registration 
compulsory  under  Section  17.  In  this  case  the  instrument 
is  sought  to  be  given  effect  to  as  a  simple  contract  only. 
We  are  therefore  of  opinion  that  it  has  been  rightly  held 
to  be  admissible  in  evidence. 
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Special  Case   No.  61. 

VeMBAKUH  SoHATAQEE  J  ANaKEE  AMMAL,  widow,  )  ptni^liff 

executrix  of  and  Vembakam  Rungaghaeriar.  j  "* 

P.  MooNESAWMT  Chetty DefeTidomt 

Aooording  to  Hinda  Law  not  only  is  the  beneficial  interest  in  the 
subject  matter  of  the  contract  but  the  contract  itself  is  assignable. 

The  assignee  therefore  may  sue  in  his  or  her  own  name.  Thia 
doctrine  is  applicable  to  suits  brought  in  the  Madras  Small  Cause 
Court. 

1868.       rpHE  following  case  was  stated  for  the  opinion  of  the  High 
s!T^yo  6l'  ^^^  ^^  ^^®  •^^^Ses  of  the  Madras  Small  Cause  Court 

This  was  an  action  upon  a  promissory  note  brought  by 
plaintiff,  the  widow  and  executrix  of  one  of  the  two  payees 
thereof  against  defendant,  the  maker  of  the  note. 

The  following  is  a  copy  of  the  note  : 

Madras,  Qth  June  1865. 

On  demand  I  promise  to  pay  to  Y.  Bungacharry  and  Co. 
the  sum  of  Rupees  (600)  six  hundred  at  the  rate  of  12  per 
cen  t.  per  annum  for  value  received. 

(Signed)    P.  MOONESAWWLY  CHETTY. 

Endorsed  Y.  Rungacharry  &  Co. 

It  will  be  observed  that  the  note  is  not  negotiable* 

The  defendant  pleaded. 

(1)  Not  indebted,  (2)  Plaintiflf  has  no  right  to  sue,  (3) 
Partial  failure  of  consideration,  (4)  Plaintiff  not  executrix,  (5) 
Note  not  stamped. 

The  real  point  put  in  issue  and  tried  was  that  raised 
by  the  second  plea. 

The  action  was  tried  before  the  1st  Judge  who  non« 
suited  the  plaintiff  upon  the  ground  that  she  could  not 
maintain  the  action  as  brought. 

(a;   Preaent :  ScotlauO,  C.  J.  and  BittlcetoDi  J, 
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The  defendant  subsequently  moved  tbe  full  Court  for        1868. 
a  rule  nid  for  a  new  trial,  which  was  granted  by  the     ^c^j^ber  15. 

Court,  the  Ist  Judge    dissenting.    The  rule  was   subse-  ~ * 

qnently  made  absolute  by  the  Court,  the  Ist  Judge  dissent- 
ing, and  thereupon  by  consent  judgment  was  entered  for 
the  plaintiff  contingent  upon  the  opinion  of  the  Honorable 
the  Judges  of  the  High  Court  upon  a  case  to  be  stated  to 
'  thek  Lordships. 

The  facts  of  the  case  are  briefly  as  follows : — 

The  payees  of  the  note  were  Venbakem  Somayajee 
Eungacharyar  and  C.  Vellary  Naidu  trading  in  co-partner- 
«hip  under  the  name  of  V.  Rungacharry  &  Co. 

In  January  1868,  Yenbakam  Somayajee  Eungacharyar 
died. 

Six  or  eight  months  before  his  death  the  partnership 
had  been  dissolved  and  a  settlement  of  their  partnership 
affairs  come  to  between  the  partners. 

The  note,  the  subject  of  this  action,  formed  portion  of 
the  partnership  assets,  and  as  such,  by  an  arrangement 
between  the  partners,  fell  to  the  share  of  Venbakem 
Somayajee  Eungacharyar,  and  was  treated  in  the  settlement 
of  the  partnership  accounts  as  so  much  cash  paid  to  him. 

The  note  thus  became  part  of  the  private  estate  of 
Venbakem  Somwynjee  Eungacharyar,  and  as  such  came 
into  the  hands  of  his  widow  and  executrix. 

The  other  of  the  partners,  C.  Vellary  Naidu,  is  still 
alive.  He  disclaims  all  beneficial  interest  in  the  note,  and 
affirms  the  plaintiff's  right  thereto  in  virtue  of  the  trans- 
action between  the  partners  already  stated. 

The  note  was  not  endorsed  during  partnership  or  on 
its  transfer  to  Venbakem  Somayajee  Eungacharyar,  but 
only  after  action  brought  by  C.  Vellary  Naidu,  who  wrote 
apon  it  the  partnership  name. 

Some  stress  was  laid  by  the  plaintiff's  attorney  upon 
the  fact  that  Sreenevassa  Iyengar,  the  pkin tiff's  brother,  had, 
subsequently  to  Venbakem  Somayajee  Eungacharyar's 
death,  demanded  payment  of  the  note  from  the  defendant, 
who  in  answer  thereto  said  that  he  would  pay  by  and  bye. 
The  1st  Judge, however,  allowed  no  weight  to  this  evidence 

23 
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1868.      because,  in  the   first  place,  it  may  be  construed  as  a 

Decemhei-n.  p^.^^jigg  to  pay  the  person  lawfully  entitled  to  payment,  and 

^'^*^^'''^^'  not  necessarily  the  plaintiff,  and  in  the  second  place  even 

though  it  could  be  so  construed,  it  could  not   aid   the 

present  action,  though  it  might  be  a  ground  for  a  new  action 

upon  the  new  promise. 

The  1st  Judge,  in  disposing  of  the  case,  proceeded 
upon  the  assumption  that  the  transaction  between  the 
partners,  already  referred  to,  was  a  bond  fide  and*  valid 
equitable  assignment  of  all  interest  in  the  not«  to  Venba- 
kem  Somayajee  Bungacharyar,  the  plaintiff's  testator. 

The  1st  Judge,  however,  dismissed  the  action  upon 
the  well  established  principle  of  law  that  choses  in  axiion  are 
not  assignable  except  in  certain  well  known  instances,  and 
held  that  the  note  in  question  not  being  negotiable,  nothing 
that  the  payees  of  it  could  do  would  vest  in  an  assignee  of 
it  a  right  of  action  upon  it  at  law,  and  that  even  if  the 
Court  had  l^een  a  Court  of  Equity,  instead  of  a  Court  of  Law, 
the  plaintiff's  suit  would  not  have  been  maintainable  except 
it  appeared  that  the  surviving  partner  had  refused  to  allow 
her  to  sue  in  his  name  or  otherwise  obstructed  her  remedy 
at  law. 

It  was  urged  upon  the  Court  that,  assuming  the  English 
Law  to  be  adverse  to  the  plaintiffs  right  of  action  as  brought 
by  her,  the  Hindu  Law  was  in  this  respect  different  from  the 
English  Law  and  was  moreover  binding  upon  this  Court. 

For  this  position  there  was  no  authority  whatever  cited 
to  the  Court  except  indeed  the  ohiUr  dictum  of  the  High 
Court  in  case  of  Kristna  Chetty  v.  Balarama,  CJietty 
(1  High  Court  Reports,  page  137),  can  be  construed  into  an 
expression  of  opinion  by  the  learned  Judges  who  pro- 
nounced the  judgment  therein,  to  the  efiect  that  a  chose  in 
action  is  assignable,  and  as  such  an  authority  in  point. 

The  majority  bf  the  Court,  differing  from  the  Ist 
Judge,  considered  the  above  case  an  authority  in  point ;  and 
also  held  that  the  assignment  of  the  note  to  Yenbakem  Soma- 
yajee Bungacharyar  was  a  valid  assignment,  and  as  such 
by  Hindu  Law  vested  in  the  assignee  all  right,  and  title, 
interest  in  tho  note,  including  the  right  to  sue  upon  it  in 
her  own  name. 
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The  question,  which  we  beg  to  submit  for  your  Lord-       1868. 
ships'  opinion  is,  whether,  under  the  circumstances  stated,  ~^,  ^^^  ^^ ' 
the  pbuntiff   was   entitled  to  maintain  an  actioa  in  her 
own  same  upon  the  note  t 

No  Counsel  were  instructed. 

The  opinion  of  the  High  Court  was  as  follows  : — 

In  the  High  Court,  Appellate  Side,  it  has  beendistinctly 
held  (1  Madras  H.  C  Reports  150,)  that  according  to  Hindu 
Law- a  contract  is  assignable,  and  that  the  assignee  may  sue 
in  his  own  name,  and  the  only  question  is  whether  that 
decision  is  applicable  to  suits  in  the  Small  Cause  Court.  Ijb 
is  not  disputed'  .that  in  an  action  ex-eontractu  between 
Hindus  in  the  Small  Cause  Court,  that  Court  is  bound  to 
apply  the  Hindu  Law  of  contracts ;  and  we  think  that  as 
by  that  law  not  only  the  beneficial  interest  in  the  subject 
matter  of  a  contract,  but  also  the  contract  itself  is  trans- 
ferable, the  complete  remedy  upon  the  contract  must  be 
recognised  as  vested  in, an  assignee.  The  rule  of  the  English 
common  law,  which  enables  the  assigneeof  a  e^^e  in  action 
to  bring  a  suit  but  requires  him  to  make  use  of: the  namo 
of  the  assignor^  rests  .on  the  ground  that  the  benefit  of  the 
contract  is  assignable,  but  not  the  contract  itself.  A  con- 
trary opinion  to  this  could  only  be  supported  on  the  ground 
that  the  question  is  one  of  procedure  merely,  and  that  conse- 
quently the  English  common  law  rule  must  govern..  Mow 
in  the  books  a  considerable  conflict  of  authority  is  found 
on  the  point  wlietber  the  inquiry  in  whose  name  the  suit 
is  to  be  brought,  in  that  of  the  assignor  or  in  that  of  the 
assignee,  belongs  to  the  right  and  merit  of  the  claim^or  to  the 
form  of  the  remedy — that  is,  whether  it  is  to  be  answered 
with  reference  to  the  lex  domicilii  of  the  obligee  or  to  the 
lex  fori,  but  we  think  that  the  tendency  of  the  later 
decisions  is  in  favor  of  the  view  which  we  have  taken — (See 
the  observations  of  Mr.  Justice  Story  and  the  cases  cited 
in  the  Conflict  of  Laws,  Sections  565,  566  ;  also  Phillimore's 
International  Law,  Vol.  4,  Section  760;  and  Vanquelin  v. 
Bonard,  33  L.  J.C.P.  78.)  We  therefore  answer  the  question 
submitted  to  us  in  the  affirmative. 
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Slpprllatr  3(tinie(tiirtton  (<*) 

MUcellaneovs  RcgvXar  Appeal  No.  105  of  18G8. 

Bandam  Settah  and  another Petitioners. 

Bandam  Majela  Lakshmt Counter  Petitioner. 

A  daughter-in-law  ia  not  the  heiress  of  hef  mother-in- Uw  accord- 
iug  to  Iliudu  Law. 

An  application  by  a  daughter-in-law  under  Act  XXVII  of  I860, 
for  a  certiticate  as  heiress  would  be  properly  rejected  upon  the  sola 
ground  that  the  applicant  was  not  the  heiress. 

If  a  Civil  Court  is  proceeding  under  Seetion  8  of  Act  XXVII  of 
1860  to  grant  or  has  granted  a  certificate  authorizing  a  person  to  deal 
with  Government  Becurities  which  are  claimed  [ty  a  third  person  aa 
his  property,  that  is  a  ground  on  which  such  third  poreon  may  come 
into  Court  to  oppose  the  grant  of  a  certificate  or  to  seek  for  ita 
cancelment. 

^868.^  ^^  mHIS  was  a  petition  against  an  order  of  K.  B.  Foord,  th^ 
JIlT'a^^No:  ^  ^^^^^  Judge  of  Berhampore,  dated  the  11th  February 
105  #/ 1868.'  1868. 

In  this  case  two  elasses  of  petitioners  presented  peti* 
tions  to  the  Civil  Court  of  Berhampore  asking  for  certificates 
under  Act  XXVII  of  I8S0. 

In  extra  petition  No.  2  of  1868,  the  petitioner,  Bandam 
Haha  Laksh my, stated  that  she  hadappointedSubammah.her 
mother-in-law,  trustee  of  an  **  Una  Chuttrum"  established  at 
Uanjaro,  and  entrusted  to  her  a  Qovemment  promissory  note 
for  rupees  15,000  to  enable  her  to  apply  the  interest  to  the- 
management  of  the  charity ;  and  that  Subammah  died  on  the 
Gth  December  1866.  Petitioner  prayed  that  a  certificate 
might  be  granted  to  her  to  enable  her  ta collect  a  sum  of 
rupees  69-6-0  duefor  interest  on  the  promissory  note,  and  also 
a  sum  of  rupees  639  deposited  in  the  Collector's  Treasury 
on  account  of  the  half-yearly  interest,  both  sums  to  bo 
expended  upon  the  charity. 

In  extra  petitions  Nob.  66  and  67  of  1868,  Bandam 
Settah  and  Bandam  YenkataLakshmy^who  were  also  daugh- 
ters-in-law  of  Subammah,  stated  that  Subammah  sold  the 
Government  promissory  note  for  rupees  15,000  to  them  for 
rupees  3,000  on  the  5  th  December  1866  and  executed  a 
registered  deed  of  sale  in  their  favor,  and  that  they  per- 

(fl)   Present:  Collett^and  Ellis,  JJ. 
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formed  the  funeral  rites  of  Subammah  and  became  her  legal       1B68. 
heirs.    They  also  asked  for  a  certificate  to  enable  them  to  jy,  /g,  j  ^vo'^ 
obtain  payment  of  the  interest  due  on  the  promissory  note.  105  o/i86a> 

The  Civil  Judge  made  an  order  directing  that  a  certifi- 
cate should  be  granted  in  favor  of  Bandam  Maha  Lakshmy 
as  trustee  for  the  property^  as  the  petitioner  appeared  to  be 
the  legal  heiress  of  Subammah,and  he  observed  thatthe  claims 
set  up  by  the  petitioners  in  Nos.  66  and  67  of  1868  could 
only  be  properly  decided  by  a  regular  suit,  it  being  impos- 
sible to  do  so  in  a  summary  enquiry  such  as  was  contem- 
plated by  the  Act. 

Bandam  Settah  and  Venkatah  Lakshmy  appealed  to 
the  High  Court  against  the  order  of  the  Civil  Judge  upon 
the  following  grounds  : — 

L  That  Maha  Lakshmy  was  not  the  heiress  of 
Subammah. 

II.  That  the  Judge  was  only  authorized  to  grant  a 
certificate  of  property  which  belonged  to  Subammah  at  her 
death  and  was  bound  to  inquire  into  the  sale  to  the  peti- 
tioners. 

III.  That  the  Judge  ought  to  have  granted  a  certificate 
to  the  petitioners. 

At  the  first  bearing,  the  Civil  Judge  was  directed  to 
take  evidence  upon  the  sale  of  the  promissory  notes  set  up 
by  the  petitioners.  The  evidence  taken  showed  that  the  legal 
ownership  of  the  note  was  vested  in  Subammah,  and  that  it 
was,  shortly  before  her  death,  transferred  to  the  appellants. 

Mayne,  for  the  petitioners. 

Svell,  for  the  couuter-petitioner. 

The  Court  delivered  the  following 

JUDGMEKT : — We  are  of  opinion  that  the  certificate 
under  Act  XXVII  of  1860  granted  to  the  respondent  Maha 
Lakshmy  by  the  Civil  Court,  authoiizing  her  to  receive  the 
dividends  on  the  Government  promissory  Note,  No.  16,013, 
for  Bupees  15,000  as  the  heir  of  the  deceased  Subbamma, 
ought  to  be  cancelled. 

It  is  quite  clear  that  the  parties  cannot  be  allowed  to 
turn  this  application  into  a  suit  for  the  decision  of  their 
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1868.  respective  claims  to  the  above  promissory  note.  The 
u  D  A  If  '  right  to  a  certificate  must  depend  upon  the  fact  of  heirship 
105  0/1868.  to  Subbamma.  Now  it  is  obvious  that  Maha  Lakshmv, 
a  daughter-in-law^  could  not  be  the  heiress  of  her  mother- 
in-law,  Subbamma,  and  the  Civil  Court  would  have  acted 
very  properly  if  on  this  ground  it  had  at  once  rejected 
her  application  for  a  certificate.  But  the  Civil  Court 
having  granted  the  certificate,  and  the  appellants  holding 
exactly  the  same  relationship  to  Subbamma.  as  respondent, 
and  being  consequently  equally  not  heiresses  of  Subbamma, 
we  should  not  have  interfered  on  appeal  if  the  appellants 
had  no  other  ground  but  relationship  on.  which  to  rest 
their  claim  to  be  heard.  But  we  can  have  no  doubt  that 
if  a  Civil  Court,  under  Section  8  of  Act  XXVII  of  1860,  is  pro- 
ceeding to  grant,  or  has  granted,  a  certificate,  authorizing  a 
person  to  deal  with  Qovernment  Securities  which  are  claimed 
by  a  third  party  as  his  property,  that  is  a  good'  ground  on 
which  such  third  party  may  come  into  Court  to  oppose 
the  grant  of  a  certificate,  or  to  seek  its  cancelmeni  The 
appellants  in  this  case  set  up  a  title  to  the  Government 
promissory  note  in  question  under  a  transfer  to  them  by 
Subbamma  in  her  life* time,  and  therefore  the  Civil  Court 
has  been  required  to  take  evidence  on  the  matter.  It  is 
clear  that  the  legal  ownership  of  the  note  was  transfeiTed 
to  and  vested  in  Subbamma,  and  the  evidence  that  it  was 
just  before  her  death  transferred  by  her  to  appellants  was 
not  questioned  nor  discussed  before  us  by  the  Counsel  for 
respondent.  It  is  j^rimd  fade  satisfactory  evidence  and 
we  think  that,  without  deciding  in  the  least  whether  the 
transfer  to  Subbamma  was  subject  to  any  trust  in  fi&vor  of 
any  charity,  or  any  person,  or  whether  the  transfer  by  her 
to  appellants  was  made  under  such  circumstances  as  will 
enable  any  person  having  an  interest  in  the  note  here- 
after to  set  aside  the  transfer,  there  is  made  out  such  a 
primdfdoie  case  for  appellants  as  to  cancel  the  certificate 
granted  to  the  respondent,  the  more  especally  as  on  the 
ground  of  heirship  the  respondent  was  not  at  all  entitled 
to  a  certificate. 
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jRefei-red  Case  No.  37  of  1868. 

SiNTUATEE,  widow  of  Sankara  ITdayan  (deceased), 
Against  Thanakapudatek  cUias  Pondilt  Udatan  and 
another. 

Arrears  of  maintenance  can  be  recovered  by  process  of  execution 
in  a  salt  in  which  a  decree  is  passed  providing  for  the  payment  of 
futare  maiulenauce.  Where  arrears  of  maintenance  can  be  recovered 
by  Buoh  process  of  «xeoutioD  they  cannot  be  made  tiie  subject  of  a 
freah  suit 

THIS  was  a  case  referred  for  the  opinion  of  the  High        1868. 
Court  by  A.  Annasaray  Mudali,  the  Acting  Principal  ^^^^^' 
Sadr  Amin  of  Tanjore,  in  Suit  No.  414  of  1868.  of  1868, 

The  plaintiff,  a  Hindu  widow,  brought  the  present  suit 
to  recover  Rupees  78-10-S  due  for  arrears  of  mainte* 
nance  from  January  18G6  to  September  1868  at  15  callums 
of  paddy  and  Rupees  7  in  cash  per  annum.  She  alleged 
that  her  right  to  maintenance  at  the  above  rate  had  been 
allowed  by  the  decree  of  the  Additional  Munsif  of  Tanjore 
in  Original  Suit  No.  210  of  I860.  The  decree  awarded 
to  the  plaintiff  annual  maintenance  at  a  fixed  rate.  It  had 
hitherto  been  held  that  such  decrees  might  be  executed 
annually  on  the  failure  of  the  judgment  debtor  to  pay  the 
amount  or  perform  any  other  act  mentioned  in  the 
decree;  but  the  plaintiff  put  in  a  copy  of  an  order,  dated 
the  26th  July  1868,  made  by  the  late  Civil  Judge  of  Tan- 
jore, Mr.  E.  W.  Bird,  in  which  the  Civil  Judge  held  that  a 
similar  decree  could  not  be  executed  every  year.  The 
Civil  Judge  was  of  opinion,  having  reference  to  the  recent 
Stamp  Act,  the  Civil  Procedure  Code,  and  the  Rules  for  the 
guidance  of  District  Munsifs  as  Judges  of  Small  Cause 
Courts,  that  a  suit  for  future  maintenance  could  not  be  re- 
garded otherwise  than  as  declaratory  decrees  incapable  of 
execution,  but  which  might  afford  a  good  ground  for  a 
separate  suit*. 

The  question  put  by  the  Principal  Sadr  Ajnin  was  as 
follows : — 

Does  the  constantly  recurring  cause  of  action,  which 
(a)  Present :  Bittleston  ana  Ellis,  JJ, 
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1868.        the  failure  to  pay  maintenance  every  year  discloses  form 
^^c^!^^^^,  il^Q  Q^^^^  of  a  decree  granting 

o/  1868.     relief  for  a  whole  life  ? 

He  intimated  his  own  opinion  that  a  fi'esh  suit  could 

not  be  maintained. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment. — The  practice  of  all  the  Indian  Courts  has 
been  for  very  many  years  to  make  decrees  for  payment  of 
future  maintenance  to  Hindu  widows,  either  by  directing 
the  periodical  payment  of  a  fixed  sum  or  by  setting  apart 
a  portion  of  the  property  and  assigning  the  interest  or 
proceeds  thereof  to  the  widow  for  her  maintenance.  One 
instance  is  afforded  in  the  case  reported  at  page  36  of  the 
2nd  Volume  of  Madras  H.  (7.  Reports  (S.  A.  433  of  1863), 
where  this  Court  approved  of  the  decree  of  the  Principal 
Sadr  Amin  ordering  future  maintenance  at  3  Rupees  a  month 
from  the  date  of  the  plaint,  and  observed  that  **  there  is  no 
authority  for  saying  that  a  woman  entitled  to  maintenance 
must,  to  obtain  the  sum  to  which  she  is  entitled,  bring 
annual  actions."  That  observation  was  no  doubt  made 
with  reference  to  the  question  raised  in  that  suit  whether 
the  plaintiff  could  recover  arrears  of  maintenance  ;  but  if 
it  be  true  that  the  Courts  have  authority  to  decree  pay« 
ment  of  a  fixed  sum  per  month  for  maintenance  it  fol- 
lows that  such  decrees  must  be  capable  of  execution,  in  the 
same  way  as  decrees  for  payments  of  money  by  instal- 
ments may  be  executed.  (See  Civil  Procedure  Code,  Section 
194,  and  Referred  Case  25  of  1863,  Madras  High  Court 
Reports,  Volume  1,  page  459). 

There' is  nothing  which  we  can  discover  in  tbe  Stamp 
^ct  of  1867,  or  in  the  Civil  Procedure  Code,  to  prevent  the 
execution  of  such  a  decree,  and  if  the  arrears  of  mainte- 
nance can  be  recovered  by  process  of  execution  in  the  suit 
in  which  the  decree  was  passed,  then  they  must  be  so 
recovered,  and  cannot  be  made  the  subject  of  a  fresh  suit 
(Section  11  of  Act  XXIII  of  1861). 

A  question  might  arise  as  to  the  jurisdiction  of  a  Small 
Cause  Court  to  pass  any  such  decree  on  account  of  the  limit 
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BB  to  amount  prescribed  for  Small  Cause  Courts,  but,  in  the       IMS. 
particular  case  under  reference,  no  objection  on  that  ground  ^^  ^  ^^  ^^ 
has  been  or  can  now  be  taken  ;  and  it  is  unnecessary  there-     of  1868, 
fore  to  consider  that  point. 

Another  objection  which  may  be  suggested  is  that  such 
decrees,  providing  for  the  payment  of  maintenance  for  a 
future  indefinite  period,  could  not  be  enforced  if,  at  a  subse- 
quent period,  the  widow  by  misconduct  should  forfeit 
her  right  to  maintenance,  but  this  objection  has  never  been 
considered  sufficient  to  prevent  the  passing  of  such  decrees, 
and  probably  in  a  case  of  proved  misconduct,  sufficient  to 
destroy  the  right,  the  Court  which  passed  the  decree  would 
be  as  much  at  liberty  to  entertain  that  objection  in  answer 
to  any  application  for  execution  in  the  same  suit  as  the 
same  Court  or  another  Court  would  be  at  liberty  to  enter- 
tain it  in  a  fresh  suit. 


Slpptllatt  3urt£(tiirt(on  (a) 

Criminal  Regular  Appeal  No.  166  of  1868. 
A.  Vedamuttu Appellant  (Prisoner). 

A  Hindu,  who  has  become  a  convert  to  Christianity,  is  not  under 
a  legal  obligation  to  spaak  the  truth,  unless  his  evidence  be  given 
under  the  sanction  of  an  oath  on  the  Holy  Gospels,  so  as  to  justify 
a  conviction  under  Section  193  of  the  Indian  Penal  Code. 

A  statement  made  by  a  witness  in  a  cnminal  trial  not  upon  oath 
or  solemn  affirmation  is  not  a  declaration  within  the  meaning  of 
Section  199  of  the  Penal  Code,  nor  is  the  witness  bound  to  make  a 
declaration  under  Section  191. 

THIS   was  an    appeal    against    the    sentence  of   J.  G.      1868. 
Hannyngbon,  the  Acting  Session  Judge  of  Calicut,  in  q^Ttj)^ 
Case  No.  84  of  the  Calendar  for  1868.  166  of  1868,' 

The  prisoner  was  charged  with  having,  on  the  4th 
of  August  1868,  being  then  a  witness  in  Calendar  Case  No. 
13  of  1868y  which  was  a  judicial  proceeding  then  pending 
before  the  Assistant  Magistrate  of  Malabar,  and  being  bound 
by  solemn  affirmation  to  state  the  truth,  intentionally  given 
false  evidence,  by  knowingly  and  falsely  stating  that  he  on 
the  previous  Monday  week  in  company  with  one  Karichen 

(a)  Present  ;  Scotland,  C.  J.  and  Ellis,  J. 

24 
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1868.  ,    went  to  Izad  amsham,  having  left  Calicut  at  l  past  5  that 

^Tjp-j-jj^  ihorning  and  reached  Izad  at  half  past  5  on  the  same 

166^1868.  Evening,    whereas    he     did    hot    proceed  to    Izad,    bvit 

remained  at  Calicut  during  the  greater  part  of  that  day, 

and  that  be  had  thereby  committed  an  ofience  punishable 

under  Section  193  of  the  Indian  Penal  Code. 

The  prisoner  was  also  charged  under  8ectioti  199  with 
havingmade  the  above  statement  afia  declaratxonin  Calendar 
Cai^e  No.  13  of  1868  then  pending  before  the  Assistant 
Magistrate  of  Malabar,  which  dedaration  the  Assistant 
Magistrate  was  authorised  to  receive  as  evidence  of  a  fact 
material  to  the  issue  of  that  case. 

The  defence,  apart  from  that  founded  upon  the  facts, 
was  that  the  prisoner  was  not  legally  bound  to  speak  the 
truth,  that  the  prisoner  was  a  Christian,  and  his  deposition 
before  the  Assistant  Magistrate  was  given  upon  solemn 
affirmation,  whereas  it  ought  to  have  been  taken  on  oath. 
It  was  established  that  the  prisoner  was  a  Christian,'  and 
that  his  deposition  was  taken  on  solemn  affirmation. 

The  Session  Judge  held  that  there  was  a  legal  obliga- 
tion  to  speak  the  truth  within  Section  193,  and  that  there 
was  a  declaration  within  the  meaning  of  Section  199  of  the 
Penal  Code,  and  the  prisoner  was  convicted  and  sentenced  to 
twenty-four  hours'  simple  imprisonment,  and  to  pay  a  fine 
of  rupees  200,  and  in  default  one  month's  f\irther  simple 
imprisonment. 

The  prisoner  appealed  to  the  High  Court  against  tha 
conviction. 

Oover  for  the  appellant. 

The  Court  deliveted  the  following 

JCDOMEXT : — The  prisoner  in  this  case  has  been  con- 
victed on  two  charges  under  Sections  19S  and  199  of  the 
Penal  Code,  the  charge  of  giving  false  evidence  in  a  judicial 
proceeding  being  bound  by  solemn  affirmation  to  state  fhe 
truth,  and  that  of  making  a  false  statement  in  a  declaration 
before  a  Magistrate  which  he  was  authorised  to  receive  as 
evidence  of  a  fact  material  to  the  case  then  pending.  Both 
charges  relate  to  the  same  statement  of  the  prisoner  made 
when  he  was  under  examination  before  the  Assistant  Magis- 
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irate  of  IfaUbar  as  a  witness  in  a  crinunal  case,  and  taken      166S. 
dovn  at  the  time  iu  the  fonp  of  a  deposition.    There  is  no  ^^"'^^''  ^^' 
doubt  that  the  statement  was  wilfully  false,  but  the  prisoner  iSfi^e^  isea! 
had  become  a  convert  to  the  Christian  faith,  and  the  usual 
oath  appears  not  to  have  been  administered  to  him  before  he 
was  examined  ;  he  had  sin^ply^made  the  affirmation  required 
by  Act  y  of  1840.   The  omission  of  the  oath  is  now  urged 
by  the  prisoner's  Counsel  as  a  fatal  objection  to  the  convic- 
iioD,  and  we  are  of  opinion  that  it  is. 

It  was  essential  to  the  first  charge  tp  prove  that  the 
prisoner^  at  the  time  he  madjs  the  false  statement,  was  under 
a  legal  obligation  as  a  witness  to  state  the  truth,  and  to 
constitute  that  obligation  in  the  case  of  a  witness  in  a 
judicial  prooeeding  who  professes  the  Christian  faith,  the 
sanction  of  an  oath  on  the  Holy  Qospels  is  an  absolute 
requirement  of  the  law.  Act  V  of  1840,  which  gives  to  i<he 
affirmation  made  by  the  prisoner  the  same  legal  effect  as  an 
OQth^  applies  only  to  persons  who  are  Hindus  and  Mahome- 
dans  by  religion  as  well  as  by  birth.  The  prisoner  there- 
fore has  not,  we  think,  been  guilty  of  the  offence  alleged 
in  the  first  charge. 

In  regard  to  the  second  charge,  the  question  is  whether 
the  fiaJse  statement  can  be  held  to  be  a  statement  made  ia 
a  declaration  within  the  meaning  of  the  Section  (199)  on 
which  the  charge  is  firamed.  We  are  of  opinion  that  it 
was  intended  by  the  Section  to  make  the  penalty  attached 
to  the  offence  of  giving  false  evidence  applicable  .to  decla- 
rations which,  although  not  compellable,  have,  on  being 
made,  the  same  effect  as  the  compulsory  declarations  referred 
to  in  Sections  51  and  191,  and  that "  declaration"  in  the 
Section  mef^ns  any  statement  of  fact  in  the  form  simply  of 
a  declaration,  which,  for  the  purpose  of  proof  of  the  fact 
declared  to,  has  by  itself  all  the  leg^  force  of  evidence  given 
on  oath  or  the  solenm  affirmation  substituted  for  an  oath  : 
^  short  a  declaratiou  receivable  iu  lieu  of  personal  testi- 
rnony.  Here  the  staten^ent  is  a  pfirt  of  the  pnsoner's  depo- 
sition aa  a  witness,  and  as  such,  not  having  been  made 
under  the  saaction  of  an  oath,  it  is  not  receivable  as  legal 
evidence  of  ihe  fact  stated.  Further,  the  provision  in  the 
Section  making  it  es&ential  to  prove  the  materiality  of  the 
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1868.  false  statement,  (which  is^not  necessaiy  under  Section  193 
C  RA  No  (^^  Qu€en  v.  Aidrus  Sahib,  1  Mad.  H,  C.  Bep.  38,)  and 
166  Q/^  1868]  declaring  the  offence  punishable  in  the  same  manner  as  if 
the  offender  "  gave  false  evidence,"  shows  clearly,  we  think, 
that  the  Section  has  no  reference  to  the  examination  of  a 
witness  in  a  judicial  proceeding.  On  the  second  charge 
therefore  the  conviction  is  not  sustainable. 

But  it  is  necessary  to  decide  the  further  question, 
whether,  when  the  prisoner  made  the  false  statement,  he 
was  under  a  l^al  obligation  to  maJce  a  declaration  within 
the  meaning  of  Section  191,  for,  if  so,  we  should  be  bound 
to  uphold  the  sentence  under  Section  426  of  the  Criminal 
Procedure  Code,  although  that  offence  has  not  been  charged. 
We  are  of  opinion  that  the  prisoner  was  not  at  the  time 
under  such  an  obligation,  for  the  same  reason  as  that  on 
which  we  have  held  the  first  charge  invalid.  His  state- 
ments were  made  in  the  character  of  an  ordinary  witness^ 
and  were  so  taken  down,  and  as  a  witness  he  was  not  by 
law  bound  or  at  liberty  to  make  any  declaration  or  state- 
ment touching  the  matter  under  enquiry  except  on  oath» 

The  result  is  that  the  conviction  and  sentence  must 
be  annulled,  and  the  fine,  if  paid,  returned  to  the  prisoner* 


Slppellatt  SurijsUiction  (a) 

Civil  Miacellaneoua  Regular  Appeal  iVb.  18S  of  1868. 

Na'ra'yanasakt  Naikar Petitioner. 

Ve'lu  Pill  at Counter-Petitioner. 

The  Civil  Court  has  no  jarisdiotion  under  Seetion  29  of  Regula- 
lion  IV  of  1816  to  make  an  order  for  the  execution  of  a  deoree  in  a 
suit  tried  before  a  Village  Munsif.  The  Section  only  applies  where  a 
Village  Munaif  has  been  guilty  of  corruption  or  partiality  in  the 
decision  of  a  cause  tried  by  nim» 

18(59;      rpHIS  was  a  petition  a^inst  an  order  of  F.  S.   Child, 

C.  M.  R.  a'  -*-     ^^^  a^H  Judge  of  Tinnevelly,  dated  the   3rd  April 
'No.  183*  1868. 

of  1868> 

The  appellant  in  this  case  was  the  defendant  in  a  suit 
before  the  Village  Munsif  of  Thurgungycblam,  in    the 

(a)    Present ;  Scotland,  C.  J.|  and  Ellis,  J. 


0/1868. 
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district     of    Tinnevelly.     The    counter-petitioner    V^Iu       1869. 
Filial  was  the  plaintiff  in  the  suit,  which  was  tried  before  ^  ^  ^  ^ 
the  Village  Munsif  under  Regulation  IV  of  1816,  in  which     ^^^}}} 
a  decree    was  passed  in  favor    of    the  plaintiff.      The  - 
counter-petitioner  V^lu  Filial  alleged  that  he   had  not 
obtained  satisfaction  of  the  decree  in  consequence  of  the 
misconduct  of  the  Village  Munsif,  and  he  presented  a 
petition  to  the  Civil  Judge  of  Tinnevelly  praying  to  have 
the  decree  executed.    A  petition  was  alleged  to  have  been 
sent  by  VSu  Filial  to   the    Village  Munsif  asking  him 
to  withdraw  the  execution  of  the  decree  on  the  ground 
that  he  had  received  the  amount  of  the  decree  from  the 
defendant  in   the  suit ;  but  V^lu  Filial  denied  that  the 
document  was  a  genuine  one. 

By  an  order  dated  the  3rd  April  1868,  the  Civil  Judge 
directed  that  the  petitioner  had  a  right  to  have  his  decree 
executed,  and,  holding  that  the  petition  said  to  have  been 
given  by  V^u  Filial  to  the  Village  Munsif  was  a  forgery^ 
the  Civil  Judge  annulled  it  under  Section  24,  Regula- 
tion IV  of  1816. 

The  appellant  appealed  to  the  High  Court  under 
Section  36  of  Act  XXIII  of  1861  upon  the  ground  that 
the  Civil  Judge  had  no  jurisdiction  to  make  the  order. 

0*SuUivan  for  the  petitioner, 

Rama  Rdo  for  Srinivam  Ohariyar  for  the  counter- 
petitioner. 

The  Court  delivered  the  following 

Judgment  : — This  case  is  not  within  the  Code  of  Civil 
Procedure,  and  Section  29  of  Regulation  IV  of  1816  did  not 
empower  the  Civil  Court  to  make  the  order  in  question* 
That  Section  applies  only  when  a  Village  Munsif  has  been 
guilty  of  corruption  or  partiality  in  the  decision  of  a  case. 
Here  the  decree  is  not  objected  to,  bat  it  is  alleged  that 
a  fraud  has  been  practised  by  which  the  execution  of  it  is 
prevented.  The  order  of  the  Civil  Court  must  therefore  be 
set  aside  under  Section  35  of  Act  XXIII  of  1861. 

The  plaintiff  will  be  quite  at  liberty  to  apply  again  to 
the  Village  Munsif  giving  all  the  evidence  that  he  can  to 
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1M9.  support  the  charge  of  fraud,  and,  should  he  refuse  to  take 

Jmu<uy_^  j,j^  proper  proceeding  to  enforce  the  decree,  the  plaintiff 

Ifo.  183  may,  if  so  advised,  seek  redress  by  taking  criminal  procee^- 

«/^^^  inga  against  him  or  the  defendant  or  both. 

It  is  aeoordiagly  ordered  that  the  order  of  the  Civil 
Court,  dated  the  8rd  April  1868,  bot  and  the  same  hereby 
is,  set  aside  as  having  been  passed  without  jurisdiotioOi. 


lapptUate  ^un^mtrttott  (a) 

Special  Appeal  No.  311  of  1868. 

ToTAKOT  SHAHOUNia  Mbhon  ib»  \  Specioi  Appellant. 
Dewan  of  Cochin...- «...  j 

KuBUSiNGAL  KAK0   Vakid   'I'^^  I  Special  Reepotidenta. 
another •••  — i 

A  suit  may  be  mMoUined  a^unst  a  surety  ««cordii\g  to  Hindui 
Law  although  the  principal  debtor  has  oot  been  sued. 

18<tt.       rpHIS  was  a  Special  Appeal  against  the  decree  <rf  G.  R- 

Jwi«afy4.    X     Sharpe,  the  Civil  Judge  <rf  Calicut,  in  Regular  Appeal 

^•^"lees!"  Wo.  428  of  1867.  modifying  the  decree  of  the  Court  of  the 

'  Principd  Sadr  Amin  oS  Calicut  in  Oripnal  Suit  No.  46 

of  1865. 

This  was  a  suit  to  recover  from  the  4efeBdants  u  the 
sureties  of  one  Punakel  Parunji  Kunhappa  the  sum  of 
rupees  5,887-15-6  with  interest. 

The  plaint  set  forth  that  the  abkarry  farm  of  the  Cochin 
Circar  was  taken  at  an  auction  by  Punakel  Parunji  Kun- 
happa  on  his  agreeing  to  manage  it  for  one  year  from,  the 
Ist  Chingam  1040  to  the  81st  Karkedagam  last,  and  t» 
pay  rupees  610  per  mensem  by  two  instalmente  ;  that 
accordingly  on  the  strength  of  two  kachits  erecuted  by 
the  let  and  2nd  defendants  on  the  29th  and  SOth  of  K^uki- 
dagam  1039  agreeing  as  sureties  to  pay  the  amount  on 
the  failure  of  Kunhappa  to  do  so,  the  purchase  of  the  farm 
was  confirmed  to  him  ;  that  accordingly  Kunhappa  managed 
the  farm  for  a  year  from  the  said  Chingam  to  Karridagam 
Mid  surrendewd  the  fknn.  leaying  a  balance  on  that  aooount 
(a)    Pre»ent:   Scotland,  C.  J .  wd  BllU,  J. 
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iyi  nipeed  5887-15-5.  The  defendants  alleged  that  according       lBe9. 
to  the  iiontract  the  farm  oaght  to  have  been  taken  from  ^,^  jyofsu 
the  contractor  on  his  failure  to  pay  one  monthly  instal-     of  1868. 
Bient,  btit  this  course  iras  not  followed  but  delayed  for  12 
months  ;  and  that  as  the  contractor  was  not  made  a  party, 
the  suit  could  not  be  maintained. 

The  Principal  Sadr  Amin  gave  the  plaintiff  a  decree  for 
the  amount  sued  for. 

In  Appeal  the  Civil  Judge  modified  the  decree^  holding 
that  defendants  were  only  liable  to  pay  one  month's  rent 
upon  the  true  construction  of  the  contract. 

The  following  extract  is  taken  from  the  Judgment  of 
the  Civil  Judge  : — 

"  I  entertain  considerable  doubts  as  to  the  regularity 
(^this  plaint  (which  does  not  include  the  principal)  being 
brought  against  these  defendants  who  are  undoubtedly 
collateral  sureties  for  the  same  debt,  but  are  so  under 
separate  agreements  executed  on  different  dates. 

'  "  I  entertain  still  stronger  doubts  whether  these  defen- 
dants are  not  entitled  to  wbat  the  Romans  called  benejicium 
ordinia  i,  e,,  whether  the  plaintiff  was  not  bound  to  have 
sued  the  principal  debtor  before  the  sureties.  The  rule  of 
the  Hindu  Law  is,  that  the  principal  must,  in  all  cases,  be 
fost  saed  (/  Sttange'e  'H'vnAu  Law  801)  and  the  same  rule 
having  been  laid  down  by  Justinian  in  one  of  his  novels 
(Novs.  4i  G.l  at  cr^Mtofes  primo  looo  conveniant  princi" 
palem)  has  been  adopted  in  most  countries  deriving  their 
jurisprudence  from  the  Civil  Law.  (France,  Holland,  Scot- 
land, &c.)  Further  upon  this  point  no  mean  authority  (Mr. 
Ohancellor  Kent)  remarks"  a  rule  of  sucli general  adoption 
shews  that  there  is  nothing  in  it  inconsistent  with  the 
relative  rights  and  duties  of  principal  and  sureties,  and  that 
it  accords  with  a  common  sense  of  justice  and  the  natural 
equity  of  mankind.^'  I  think,  therefore,  that  were  it 
Hece^ary  to  decide  the  point,  I  should  adopt  the  above 
tule  in  all  cases,  and  more  especially  I  should  not  decree 
Against  the  sureties  upon  a  plaint  like  this  which  offers 
tfo  explanation  whatever  of  why  the  principal  is  not  pro- 
ceeded against. 
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1869.  "  The  chief  question,  however,  for  determination  is  the 

aT  No.z'll  construction  of  the  agreements  entered  into  by  these  defen- 
0/  1668.     dants,  and  upon  that  question  X  am  quite  unable  to  concur 
with  the  Principal  Sadr  Amin  in  adopting  the  interpre- 
tation put  upon  them  by  plaintiff. 

*'  The  pleadings  in  the  case  are  somewhat  loose  and 
the  issues  recorded  are  looser  still,  nor,  without  further  con- 
sideration, should  I  be  prepared  to  concur  with  the  Principal 
Sadr  Amin  of  Calicut  in  his  view  of  the  ontis  probandi. 
To  avoid,  however,  further  litigation  and  annoyancCi  the 
defendants  at  my  suggestion  consented  to  a  decree  for  one 
month's  instalment  and  proportionate  costs  being  passed 
against  them,  of  course  without  any  prejudice  to  their 
contentions  shoald  a  higher  Court  adopt  a  different  view 
of  the  contract  and  the  whole  case  be  re*opened.  Unable 
to  see  how  plaintiff  can  claim  any  higher  sum,  I  accoi^dingly 
decree,  in  modification  of  the  decree  of  the  Court  below, 
that  defendants  do  pay  to  plaintiff  rupees  610  with  interest 
thereon  at  12  per  cent,  from  date  of  plaint  to  date  of  this 
decree." 

The  plaintiff  preferred  a  special  appeal  to  the  High 
Court  against  the  decree  of  the  Civil  Judge,  on  the  ground 
that  the  Civil  Court  had  misconstrued  the  meaning  of  the 
instruments  on  which  the  claim  was  founded. 

The  Advocate  Oenerdl,  for  the  special  appellant,  the 
plaintiff. 

G.  E.  Branson,  for  the  special  respondents,  the  first 
and  second  defendants. 

The  Court  delivered  the  following 

Judgment  : — This  is  a  suit  against  two  sureties  in  an 
abkary  contract  to  recover  rupees  5,887-15-5,  being  the 
amount  of  several  instalments  which  the  principal  had 
failed  to  pay  at  the  termination  of  the  contract,  together 
with  interest.  The  original  Court  decreed  the  liability  of 
the  defendants  for  the  full  amount  claimed.  But  the  Civil 
Court,  differing  on  the  construction  of  the  contract,  has  held 
the  amount  of  one  instalment  with  interest  to  be  the  most 
that  is  recoverable  and  accordingly  modified  the  decree  of 
the  original  Court,  the  defendants  consenting  to  pay  that 
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amount.    Ifc  seems  probable  too  £rom  the  judgment  of  the       1869. 
Civil  Judge  that,  but   for  such  consent,  he  would  have  ^- j  jvo^ii 
decreed  the  dismissal  of  the  suit  on  the  ground  that  a  suit     of  1^^8- 
against  sureties  is  not  maintainable  until  after  the  prinei- 
pal  has  been  proceeded  against* 

From  the  decree  of  the  Civil  Court  the  plaintiff  has 
appealed,  and  the  objection  on  his  part  is  that  the  contract 
has  been  misconstrued.  On  the  other  hand,  it  is  contended 
for  the  respondents  that  the  Civil  Judge's  view  of  the 
law  in  regard  to  their  non-liability  to  be  sued  before  the 
principal  debtor  is  sound. 

With  respect  to  the  appellant's  objection,  the  question 
is  whether  the  terms  of  the  written  contract  import  a 
general  guarantee  by  the  defendants  of  the  payment  of  the 
monthly  instalment  by  the  principal  during  the  term  of 
the  contract,  or  (as  the  Civil  Judge  has  held)  the  limited 
undertaking  to  make  good  the  amount  of  one  month's 
instalment  and  of  any  loss  that  might  be  sustained  on  the 
re-letting  of  the  farm  for  default  in  payment  of  an  instal- 
ment. [Upon  the  construction  of  the  contract  the  High 
Court  held  that  the  defendants  had  made  themselves  resr 
ponsible  for  the  amount  due  at  the  termination  of  the 
contract.} 

Next  as  to  the  objection  that  the  suit  did  not  lie  until 
after  the  principal  debtor  had  been  sued.  The  single 
authority  for  the  position  laid  down  in  Sir  Thomas  Strange* b 
Treatise,  an  which  the  Civil  Judge  has  relied,  appears  to  be 
the  texts  of  Vrihaapati  with  the  commentary  of  Jagannada 
in  Colebrooke's  Digest  Bk.  I,  OK  4,  Section  2,  clause  148 : — 
Let  the  creditor  allow  time  for  the  surety  to  search  for  the 
debtor  who  has  absconded,  a  fortnight,  a  month,  or  six 
weeks,  according  to  the  distance  of  the  place  where  he  may 
be  supposed  to  lurk. 

''  Let  no  sureties  be  excessively  harassed,  let  them 
gradually  be  compelled  to  pay  the  debt,  let  them  not  be 
attacked  if  the  debtor  be  at  baud  and  amenable  :  such  is  the 
law  in  favor  of  sureties." 

The  first  of  these  injunctions  evidently  relates  to  surety- 
ship for  the  appearance  of  a  debtor  which  is  according  to 

25 
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1S69.        Vrahaspati  one  of  the  four  kinds  of  legal  surety-ship,  and 
S,A  yVo.  311  renders  the  sureties  liable  an  failure  of  their  engagement 
<>/  ^^^8.     to  pay  the  debt  (See  the  same  Chapter  of  Colebrooke*8  Digest 
Clause  142) ;  and  it  seems  questionable  whether  the  other 
injunctions  have  reference  to  any  other  kind  of  suretyship. 
At  all  events  they  do  not,  we  think,  imply  the  rule  of  law 
now  contended  for.    The  injunction  ^  let   them  not  be 
attacked  if  the  debtor  be  at  hand  and  amenable"  alone 
imports  that  the  principal  should  be  proceeded  against, 
and  that,  if  a  prohibition  at  all,  amounts  to  an  absolute 
prohibition  of  the  liability  of  sureties  when  the  debtor  \9 
at  hand  and    amenable  which  is  certainly  not  a  benefit 
available  to  the  present  defendants.    The  terms  in  which 
the  injunctions  not  to  harass  excessively  and  to  compel 
payment  gradually  are  expressed  are  too  vague  to  admit 
of  any  definite  construction.     We  are  unable  therefore  to 
eon&ider  these  texts   as  authority  for  the  position  that 
sureties  cannot  be  proceeded  against  before  the  principal 
debtor  has  been  separately  sued,  and  all  the  other  texts  set 
forth  in  the  same  chapter  of  the  Digeit  relating  to  the 
liability  of  sureties  declare  generally  that  sureties  for  pay- 
ment by  their  principal  are  liable  on  his  default. 

The  Hindu  Law  then  being,  in  our  view,  not  opposed 
to  the  rule  of  the  English  Law  by  which  either  the  principal 
on  the  surety  may  be  sued  at  the  election  of  the  party 
with  whom  they  have  contracted,  is  there  any  other  ground 
on  which  its  application  to  this  and  similar  cases  can  be 
eoiibidered  unjust  ?  The  principle  of  the  rule  is  that  the 
contract  imposes  on  the  surety  the  obligation  to  see  to  pay* 
ment  or  performance  on  the  part  of  the  principal,  and  thia 
is  no  more  than  the  just  effect  of  a  contract  of  surety-ship, 
such  as  the  one  in  question.  When  the  contract  is  silent 
in  regard  to  a  suit  against  the  principal,  suing  the  surety 
is  but  seeking  to  enforce  the  liability  incurred  by  the 
undertaking  of  the  latter.  It  is  true  that  eventual  indem- 
nity from  loss  is  the  substantial  object  of  the  collateral 
eontract  of  a  surety ;  and  therefore  in  accordance  with 
perfect  equity  that  the  defaulting  principal  should  be  sued, 
but  only  when  he  ia  shewn  to  have  the  means  of  meeting 
his  liability,  and  this  appears  to  have  been  the  extent  of 
the    benefit  secured  to  the  creditor  by   the    beneficium 
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vrdi/nis  or  eoccussionia  introduced  into  the  Roman  Law  by       1869. 
the  Novellae  ConatUutiorhes  of  Justinian,  Nov.  4  Ch.  1.  The  .f'TT'^^^l', 

ij,  A.  Aid,  oil 

surety  was  liable  to  be  first  sued,  and  the  action  being  of  1868. 
stricti  juris,  it  was  for  him  to  plead  the  exceptio  ordinis, 
otherwise  the  suit  proceeded  to  judgment,  and  he  could 
not  successfully  plead  it  when  it  appeared  that  the  plain- 
tiff would  be  prejudiced  or  that  the  suit  against  the  princi- 
pal would  be  ineffectual)  for  then  iniquum  est  eum  oondem" 
nari  could  not  be  declared.  The  effect  of  the  law  is 
concisely  stated  in  Colquhoun'a  Roman  Civil  Law,  Vol.  2, 
Sec.  1610. 

The  justice  of  such  a  rule  of  procedure  lies  in  the 
sureties  being  secured  the  right  to  insist  on  the  payment  by 
the  debtor  in  their  discharge  to  the  extent  of  his  means. 
Now  there  is  no  doubt  that  in  practice  when  the  principal 
debtor  is  not  sued,  it  is,  at  all  events  in  the  majority  of 
instances,  because  he  has  no  property  available  to  meet 
his  liability.  It  is  most  probably  so  in  the  present  case. 
The  positive  general  rule  contended  for  would  there- 
fore not  only  be  without  the  principle  of  equity  in  favor  of 
sureties  to  support  it,  but  would  also  subject  creditors 
inequitably  to  the  expense  and  delay  of  useless  suits. 
Further  in  any  case  of  the  omission  to  sue  a  principal  who 
possesses  the  means  of  paying,  the  Code  of  Civil  Procedure 
supplies  the  surety  with  a  remedy.  He  can,  when  sued, 
compel  the  creditor  to  obtain  a  decree  against  the  principal 
debtor  according  to  the  justice  of  the  case,  by  having  him 
made  a  party  to  the  suit  under  Section  73,  and  this  remedy, 
we  think,  secures  all  just  and  reasonable  protection  coneas- 
tent  with  the  several  rights  and  liabilities  under  the 
contract. 

For  these  reasons  we  are  of  opinion  that  the  rule  of 
English  law  should  govern  our  decision,  and  consequently 
that  the  respondent's  objection  is  untenable.  The  result 
is  that  the  decree  of  the  Civil  Court  must  be  reversed,  and 
the  decree  of  the  original  Court  affirmed.  The  plaintiff's 
costs  in  this  and  the  Civil  Court  must  be  paid  by  the 
defendants. 
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SlppeUatr  3»uns;iitrtton.  (a) 

SpecioiZ  Appeal  No,  238  of  18C8. 

SUBBU  Heoadi Appellant. 

ToNGU Eeypondent 

A  female  wbo  is  a  member  of  a  family  governed  by  the  Aliya- 
santana  aystem  of  law  living  apart  from  the  family  with  her  huabaud 
is  not  entitled  to  a  separate  allowance  for  maintenance  out  of  the 
income  of  the  family  property. 

Semble, — The  husband  is  bound  to  maintain  his  wife  out  of  his 
self-acquired  means  so  long  as  she  continues  to  live  with  him« 

1869.       npHIS  was  a  Special  Appeal  against  the  decree  of  J.  C 

S  A  No  2ZS  ^^'  ^^*^^»  ^^®  Acting  Civil  Judge  of  Mangalore,   in 

0/1868.  Regular  Appeal  No.  534  of  1866,  modifying  the  decree  of 
the  Court  of  the  Principal  Sadr  Amin  of  Mangalore  in 
Original  Suit  No.  10  of  1864. 

The  plaintiff  sued  on  behalf  of  herself,  her  children 
and  grandchildren,  for  maintenance,  secured  on  family 
property  producing  annually  rupees  1,434-12-0,  with  a 
house  and  furniture,  amounting  altogether  in  value  to 
rupees  1,599-14-8. 

The  defendants  1,  2,  and  3  denied  the  relationship 
alleged  in  the  plaint,  and  stated  that  the  plaintiff  was  a 
woman  under  coverture,  and  as  such^entitled  to  no  main- 
tenance during  the  life  of  her  husband  who  was  bound  to 
provide  for  her  according  to  the  usage  obtaining  in 
Canara. 

Three  issues  were  settled  as  follows  : — 

I.  Whether  the  plaintiff  has  a  right  of  action. 

II.  Whether  her  alleged  relationship  is  true. 

III.  If  80|  whether  the  usage  pleaded  is  good  in  law. 
The   Principal    Sadr    Amin   found  in  favor  of    the 

plaintiff  upon   the   Ist  and  2nd  issues.     Upon  the  third 
issue  his  finding  was  as  follows  : — 

"  In  regard  to  the  third  question,  that  Aliyasantana 
women  live  with  their  husbands,  and  are  not  visited  by 
them  at  their  family  mansions  as  in  Malabar,  are  facts 
recognized  in  the  appeal  decree  82  of  1843.     Nor  is    there 

(a)    Preieat :    Scotland,  and  Ellis,  J. 
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TOy  contention  about  the  fact,  the  question  at  issue  being  j^^^^  ^ 
who  is  bound  to  maintain  her,  whether  the  husband  or  the  ^.  ^.  jyo,  238 
family.     Marriage  under  the  Aliyasantana  rules  is  barely  a     ^^  ^^^8. 
contract  between  man  and  woman  to   co-habit  with  each 
other,  and  certainly  not  an  institution  that  fixes  the  status 
of  persons  to  which  alone  civil  rights  can  attach  themselves. 
To  hold  that  Aliyasantana  men  are  to  maintain  their  wives 
from  their  family  funds,  is  a  direct   violation  of  the  rule 
of  Bhutal  Pandiya. — '  That  the  husband  is  not  to   be  per- 
mitted to  confer  upon  his  wife  any  gifts  but   the  marriage 
present,  if  he  give  one  pice  more,  the  family  may  resume 
it.'      The  usage  cannot  therefore  be  held  to  bar  the  right 
of  a  woman  to  seek  for  maintenance  from  her  family,  and  to 
return  to  it,  whether  she  is  a  virgin  or  a  widow  or  under 
coverture," 

The  decree  was  that  the  defendants  should  pay  the 
plaintiff  rupees  seven  a  month  with  the  arrears  sued  for  at 
the  same  rate  and  provide  her  with  a  house  and  furniture  as 
mentioned  in  the  plaint  or  pay  their  value,  and  that  the 
rest  of  the  claim  be  dismissed,  and  that  costs  be  assessed 
proportionately  ;  and  that  in  the  event  of  defendants 
committing  default  in  paying  the  maintenance  decreed, 
land  producing  84;  rupees  a  year  be  placed  in  her  possession. 

Upon  appeal,  the  Civil  Judge  reduced  the  annual 
allowance  to  rupees  24  with^  arrears  for  4  years  at  the 
same  rate  and  disallowed  the  house,  furniture,  cattle, 
ploughing  implements,  &c.,  awarded  to  .'plaintiff  by  the 
Principal  Sadr  Amin. 

The  Civil  J  udge's  Judgment  contained  the  following 
remarks  '— 

"  With  regard  to  the  3rd  point,  namely,  whether  a 
woman  living  under  the  protection  of  her  husband  can 
claim  maintenance  from  her  own  family  under  the  Aliya- 
santana law,  I  have  considerable  doubts  as  to  the  correct- 
ness  of  the  decision  arrived  at  by  the  Principal  Sadr  Amin, 
and  I  cannot  agree  with  him  that  a  husband  is  not  bound 
to  support  his  wife  or  children.  The  Principal  Sadr  Amin 
states  that  *  marriage  under  the  Aliyasantana  rules  is 
barely  a  contract  between  man  and  woman  to  ^cohabit  with 


198  MADEA8  HIGH  COURT  REPORTS. 

1869«  each  other,  and  certainly  not  an  institution  that  fixes  tho 
ri  ^?  i^o  23^  status  of  persons  to  which  alone  civil  rights  can  attach 
of  1868.  themselves.  To  hold  that  Aliyasantana  men  are  to  main- 
tain their  wives  from  family  funds  is  a  direct  violation  of 
the  rule  of  Butal  Pandiya  that  the  husband  is  not  to  be 
permitted  to  confer  upon  his  wife  any  gifts  but  the 
marriage  present ;  if  he  give  one  pice  more,  the  family  may 
resume  it.  The  usage  (of  women  living  with  her  hus*^ 
band's  family)  cannot  therefore  be  held  to  bar  the  right  of 
a  woman  to  seek  for  maintenance  from  her  family,  and  to 
return  to  it,  whether  she  is  a  virgin,  widow,  or  under 
coverture.* 

"The  extract  quoted  by  the  Principal  Sadr  Amin  pro- 
hibits merely  the  permanent  alienation  of  family  property 
by  a  manager  in  favor  of  his  wife  and  children,  and  not 
their  maintenance  by  him.  Moreover,  it  is  expressly 
stated  in  the  next  sentence  that  a  man  may  give  any  self- 
acquired  property  he  likes  to  his  children,  and  there  is 
nothing  in  the  Aliyasantana  law  which  relieves  a  man  from 
the  natural  obligation  of  supporting,  by  his  own  exertions 
if  necessary,  his  wife  and  children.  It  would  be  strange 
to  maintain  that  a  person  is  not  civilly  bound  to  do  that 
which  he  is  criminally  punishable  if  he  neglects  or  refuses 
to  do.  I  think  that  there  can  be  no  doubt  that  a  man  is, 
under  the  Aliyasantana  law,  bound  to  support  his  wife  and 
children,  but  the  real  question  now  at  issue  is  whether 
while  this  obligation  lasts  the  wife  can  claim  an  allowance 
from  her  own  family.  Under  the  Malabar  law  members  of 
a  family  are  not  entitled  to  maintenance  out  of  the  family 
mansion ;  but  the  case  is  hardly  analogous,  as  it  is  custom- 
ary in  Malabar  for  married  females  to  continue  to  reside 
in  the  family  mansion,  and  not,  as  in  Canara,  to  live  in 
their  husband's  houses.  From  the  analogy  of  Hindu  Law, 
however,  under  which  a  female  cannot,  during  the  life- 
time of  her  natural  supporter,  claim  maintenance  from  hia 
family,  to  which  she  belongs,  I  think  it  is  doubtful 
whether  under  the  Aliyasantana  law  a  married  female  living 
with  her  husband  is  entitled  to  any  from  her  own  family* 
But  as  I  am  not  aware  of  any  authoritative  ruling  on  the 
subject,  I  do  not  feel  justified  in  reversing  the  decision  of 
the  Principal  Sadr  Amin  on  this  point.'' 
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The  1st  defendant  presented  a  special  appeal  to  the       1869. 
High  Court  from  the  decree  of  the  Civil  Jadge  upon  ^^^  ^^j^q  2^ 
ground  that  the  plaintiff,  being  a  woman  under  coverture     ^/  IQ^^* 
and  living  with  her  husband  in  his  house  and  under  his 
protection,  was  not  entitled  to  any  maintenance  from  the 
defendants. 

Upon  the  first  hearing,  the  High  Court  directed  that 
an  issue  be  sent  to  the  Civil  Judge  whether  there  was  a 
custom  in  existence  in  Canara  by  which  married  women 
whilst  living  with  their  husbands  and  apart  from  their  own 
family  could  claim  maintenance  from  their  own  family. 

The  return  of  the  CivilJudge  stated  that  there  was  no 
such  custom  in  existence  in  Canara. 

Sanjiva  Row,  for  the  special  appellant,  the  first 
defendant. 

Rama  Row,  for  Srinivdsa  Chariyar,  for  the  special 
respondent,  the  plaintiff. 

The  Court  delivered  the  following 

Judgment  : —  The  plaintiff  and  the  defendants  in  this 
case  are  members  of  a  family  which  is  governed  by  the 
Aliyasantana  system,  and  the  question  the  Court  is  called 
upon  to  determine  is  whether  the  plaintiff  is  entitled  to  a 
separate  allowance  for  maintenance  out  of  the  income  of 
the  family  property  whilst  living  with  her  husband  apart 
firom  the  famUy. 

The  suit  was  obviously  not  brought  to  recover  the 
necessary  means  of  support  but  to  obtain  under  the  name 
of  maintenance  the  separate  enjoyment  of  a  portion  of  the 
income  of  the  property  equivalent  to  the  share  of  it  which 
the  plaintiff  had  failed  to  recover  by  her  suit  for  a  division. 
The  claim  in  the  plaint  is  very  similar  to  that  in  the  case 
of  Kunigaratu  v.  Aarrangaden,  2,  Madras  High  Court 
Reports  12,  in  which  the  suit  was  held  not  to  be  main- 
tainable on  the  ground  that  it  was  an  attempt  to  obtain 
indirectly  relief  which  the  plaintiff  could  not  obtain 
directly.  However,  both  the  Lower  Courts  have  considered 
the  claim  to  simple  maintenance  open  on  the  plaint,  and 
we  cannot  say  that  they  were  wrong.    The  Principal  Sadr 
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1869«  Amin»  refusing  to  entertain  the  prayer  for  relief  in  the 
anuary  .  pj^j^^  ^j^  ^^  ground  that  to  do  so  would  be  an  evasion  of 
of  1868.  ^^  Aliyasantana  law  prohibiting  division,  has  decided  that 
the  plaintiff,  although  living  apart  with  her  husband,  is 
entitled  to  an  allowance  sufficient  to  maintain  her  in  a 
position  in  life  similar  to  that  of  the  other  members  of  her 
family  and  decreed  the  payment  to  her  in  future  of 
a  monthly  sura  and  the  use  of  a  house  and  furniture.  The 
Civil  Judge,  taking  the  same  view  of  the  ptaintifi's  right 
but  not  it  appears  without  doubt,  has  simply  modified  the 
decree  of  the  Principal  Sadr  Amin's  Court  by  reducing 
the  sum  ordered  to  be  paid  and  disallowing  the  use  of  a 
bouse  and  furniture. 

There  is  so  little  extant  in  the  form  of  text  or 
decision  on  the  Aliyasantana  system  as  to  make  doubtful 
questions  of  right  under  it  dependent  more  or  less  on  evi- 
dence of  prevailing  custom,  and  as  in  the  present  case  the 
question  turned  materially  on  the  existence  or  non-exis'- 
tence  of  a  custom  in  Canara  with  respect  to  the  residence 
and  support  of  women  after  marriage,  an  issue  on  the  point 
was  sent  to  the  Acting  Civil  Judge  who  decided  the  case 
on  which  he  has  returned  the  finding"  That  there  exists  no 
established  custom  amongst  the  inhabitants  of  Canara 
(following  the  Aliyasantana  law)  by  which  married  women 
whilst  living  with  their  husbands  and  apart  from  their  own 
femily  can  claim  maintenance  from  the  latter." 

The  effect  of  this  finding  we  understand  to  be  that 
the  Aliasantana  system  of  Canara,  unlike  it  seems  the 
kindled  Maroomakatayam  system  in  Malabar,  (Strange's 
JUanwd,  Section  388,^  permits  but  does  not  require  married 
women  to  reside  with  their  husband's  apart  from  their  own 
families,  but  that  it  is  not  an  established  custom  that 
maintenance  should  be  afforded  by  their  families  whilst 
they  are  so  resident.  It  seems  probable  from  one  or  two 
of  the  observations  of  the  Judge,  which  accompany  the 
finding,  that  claims  of  this  kind  have  been  made  only  since 
the  decision  in  the  case  of  JUunda  Ohetti  v.  TimTnagee 
Hensu,  1  Madras  High  Court  Reports,  880,  settling  the 
law  in  regard  to  the  non-divisibility  of  the  family  property 
at  the  suit  of  one  member. 
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^he  caeie  is  thus  left  to  be  decided  on  the  reasonable  1B69. 
effect  to  be  given  to  the  AliyaAantana  law  in  regard  to  ^  ^  ^^^  ^^ 
the  rights  of  the  fiunily  collectively  and  individually  of  isfis. 
in  the  family  property,  and  to  the  nature  of  the 
marriage  relation.  The  rule  of  law  derivable  from  the 
recognized  work  of  authority  Bhutala  Pandiya,  (which 
we  r^ret  to  find  is  still  untranslated  into  English)  and 
decided  cases  we  take  to  be:— That  the  legal  right  to  the 
family  property  is  vested  in  the  female  members  of  the 
family  jointly^  but  for  little  other  practical  purpose  thaa 
regulating  the  course  of  succession.  No  severance  of  the 
Joint  estate  can  be  effected  compulsorily^  and  the  possession 
and  control'  of  the  property  belongs  exclusively  to  the 
yejaman  or  manager  of  the  {amUy  who  is  ordinarUy  the 
senior  of  the  female  members,  but  subject  to  the  obliga- 
tion of  providing  proper  support  for  all  the  other  members, 
and  they  individually  have  no  right  to  anything  beyond 
such  Mipport. 

So  far  the  law  appears  to  be  settled,  and  imports 
clearly  we  think  the  preservation  of  the  unity  of  family, 
as  the  only  effectual  mode  of  securing  to  the  members 
Severally  a  full  share  of  the  beneficial  enjoyment  of  the 
joint  estate.  The  obvious  effect  of  allowing  one  or  more 
members  to  quit  the  family  and  live  apart  on  a  portion  of 
the  income  of  the  estate  sufilcient  to  support  a  position 
like  that  enjoyed  by  the  other  members  would  be  to 
reduce  the  benefits  to  the  family  in  a  greater  or  less  degree 
according  to  the  number  of  the  members  who  might 
choose  to  live  separately  on  such  allowances :  and  nearly 
as  much  so  as  by  apportioning  shares  of  the  corpus  of  the 
property  on  a  division.  It  seems  to  us  therefore  that  the 
peculiar  beneficial  interest  of  the  members  individually  in 
the  &mi]y  property  is  in  its  nature  incompatible  with 
separation  from  the  family. 

But  as  bearing  against  this  view   reliance  was  placed 

by  the  vakil   for   the   respondent   on  the  passage  from 

Bhutala  Pandiya,  which  is  to  be  found  accurately  translated 

in  the  4rth  Volume  of  the  MadroB  High  Court  Reports,  p. 

30 :— ''  The  other  living  persons  shall  act  in  union.    In 

this  if  misunderstandings  arise  between  the  elder  and 

younger  sisters,  the  elder  shall  provide  the  younger  with  a 

20 
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1809.  house  and  household  articles  and  have  the  management 
JSTa.  iVo.  238  ^®^'^®^f  having  a  right  (or  claim)  to  urisiri/'  This  passage; 
^/  ^8^^-  we  think,  imports  no  more  than  that  the  senior  member 
should  in  case  of  disagreement  charge  the  household 
arrangements  in  the  way  pointed  out,  for  the  sake  of  the 
quiet  and  good  order  of  the  family.  Bead  with  the  con- 
text^ it  is  in  our  opinion  a  confirmation  of  the  view  that 
living  in  the  circle  of  the  family  under  the  management  of 
its  head  is  necessary  to  the  right  of  support.  Whatever 
too  there  is  to  be  found  of  express  authority  on  the  ques< 
tion  supports  this  view.  The  judgments  of  the  Civil 
Oourt  and  this  Court  in  the  case  of  Kunigarata  v. 
Arrangaden  indicate  the  strong  impression  of  two  judges 
conversant  by  long  experience  with  the  customs  of  Malabar, 
that  the  members  of  a  family  governed  by  the  Marooma- 
katayam  law  are  only  entitled  to  maintenance  in  the 
family  house.  Again  in  the  chapter  on  Malabar  Law  in 
the  Manual  by  Mr.  Strange  who  had  also  considerable 
judicial  experience  in  Malabar,  it  is  laid  down  (Section  388) 
that  ''  females  whether  in  alliance  with  males  or  not  reside 
in  their  own  families,"  and  we  have  no  reason  to  suppose 
that  there  has  been  any  distinction  in  that  respect  between 
the  Maroomakatayam  and  Aliyasantana  systems.  We  are 
on  the  contrary  warranted  in  concluding  that  both  systems 
enjoin  the  same  condition.  Mr.  Strange  in  the  same  chapter. 
Section  392,  states  that  ''  in  its  details  the  law  of  Aliya- 
santana corresponds  with  that  of  Maroomakatayam  saving 
titat  the  principle  that  the  inheritance  vests  in  the  females 
in  preference  to  the  males  is  in  practice  better  carried  out  in 
Canara  where  the  management  of  property  vests  ordinarily 
in  the  females,"  and  this  is  confirmed  in  the  judgment  of 
Mr.  Justice  Holloway  in  Nunda  Chetti  v.  TimmoQU  Hensu^ 
IMadraa  High  Court  SeportaMO-  Referring  to  the  Aliyasan^ 
tana  system,  he  observes  "  This  system  of  inheritance 
differs  only  from  that  of  Malabar  in  more  consistently 
carrying  out  the  doctrine  that  all  rights  to  property  are 
derived  from  females." 

It  remains  to  consider  whether  for  any  special  reason 
arising  out  of  the  relation  of  husband  and  wife  under  the 
Aliyasantana  system,  a  wife's  residence  with  her  husband 
should  not  be  treated  as  a  separation  from  her  family.    The 
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relationisintruthnofcinarriaffebutastateofconcubinageiato    ,   ^^^^'  . 

.         Ti  January  4. 

which  the  woman  enters  of  her  o wnchoice  and  is  at  liberty  to  s.a.j\o.238 
change  when  and  as  often  asshe  pleases.  From  its  very  nature  <if  ^Q^^- 
then  it  might  be  inferred  as  probable  that  the  woman 
remained  with  her  family  and  was  visited  by  the  man  of 
her  choice  ;  but  the  case  in  this  respect  is  not  left  to  mere 
probability.  Such  has  undoubtedly  been  the|invariable  habit 
under  the  Maroomakatayam  law,  and  although  women  in 
Canara  under  the  Aliyasantana  system  do  it  seems  in  some 
instances  live  with  their  husbands,  still  there  is  bo  doubt 
that  they  do  so  of  their  free-will,  and  that  they  may  at 
any  time  rejoin  their  own  families.  We  do  not  therefore 
setf  that  residence  with  a  husband  can  be  regarded  differently 
from  auy  other  separation  by  the  voluntary  act  of  the 
wife,  and  Mua  conclusion  is  strengthened  by  the  fact  that 
Bhutala  Pandiya  iaailent  on  the  subject  of  residence  after 
marriage. 

The  ground  of  the  husband's  non-Uability  for  mainte- 
nance on  which  alone  apparently  the  Principal  Sadr  Amin's 
decision  rests^  is,  we  think,  altogether  unsound;  He  may 
be  right  in  saying  that  a  wife  cannot  legally  be  maintained 
oat  of  the  funds  belonging  to  the  family  of  her  husband 
for  the  very  reason  that  living  with  the  husband  is  not  a 
necessary  duty  of  the  wife.  It  does  not,  however,  follow 
as  the  Civil  Judge  remarks  in  his  judgment  that  a  husband 
is  not  bound  to  afford  necessary  maintenance  to  the  woman 
from  his  self-acquired  means  so  long  as  she  continues  to 
live  with  him  as  a  wife.  It  will  probably  be  found  that 
the  general  law  does  impose  such  an  obligation,  but  even 
supposing  that  it  does  not,  stiU  his  non-liability  to  support 
her  could  not  alter  in  any  way  the  legal  effect  of  the  wife's 
residence  with  him  or  her  right  to  maintenance  out  of  the 
property  of  her  family. 

For  these  reasons  the  plaintiff  is  not  in  our  judgment 
entitled  to  enforce  an  allowance  as  for  maintenance  from 
her  family.  The  decree  appealed  from  must  therefore  be 
reversed  and  thd  suit  dismissed. 

With  regard  to  costs,  we  think  the  case  is  one  in  which 
the  parties  should  each  bear  her  own  costs  in  both  the 
Lower  Courts,  but  that  the  appellant's  costs  in  this  Court 
should  be  paid  by  the  respondent. 
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Sll})}enatr  3miM(Uon  (a) 

Specixxl  Appeal  No,  151  of  18S8. 

Datti  FARist  NAYUDtJ  and  S  others... Special AppeUaTttft. 
Datti  Bangaru  Natubu  and  3  others.i^6«ia2  Eeapondents. 

Th6  illegititnate  wn  of  a  Sndni  hemg  tbe  offepring  of  an  inceBtaoiu 
iBtercouroe  ^luiercourae  between  a  father-io-law  and  his  daagbier-iu-» 
law)  is  not  eo titled  to  inherit  or  ehare  in  the  family  property  accord- 
iug  to  Hindu  Law. 

8emble,  ^To  entitle  the  illegitimate  sons  of  a  Sudra  by  a  Badra 
womao  to'^nberit  a  shaire  in  th^  family  property,  the  intercourse 
between  the  parents  must  have  been  a  continuous  one^  and  the  womaa 
must  have  been  an  unmarried  woman.  Therefore  the  illegitimate 
son  of  a  Sudra  by  a  Sudra  woman  living  with  him  in  adultery  is  ^uot 
entitled  to  a  share  in  or  to  inherit  tbe  Qimily  pr^erty. 

1869.       fTlHiS  was  a  special  appeal  from  the  decision  of  P.  Srini- 

/Tiy7l6l  •         ^^^^  ^^'  *^®  Principal  Sadr  Amin  of  Vizagapatam, 
0/1868.     in  Appeal  Suit  No,  104  of  1866,  confirming  the  decision  of 
the  District  Munsif  of  Vijayanagaram.  in  Original  Suit  No. 
77  of  1866. 

The  plaint  was  filed  by  the  4th  plaintiff  as  the 
mother  and  guardian  of  the  1st,  2nd,  and  3rd  plaintifis  wha 
were  minors  to  recover  a  half  share  in  the  property  situ^ 
ated  in  the  village  of  Yanganu 

The  plaint  stated  that  tbe  1st,  2Dd,  and  3rd  plain-^ 
tiffs  are  step-brothers  of  the  1st  and  2nd  defendants,  and 
the  3rd  defendant  is  their  step-sister,  and  the  4th  defendant 
i$  father  of  the  1st,  2nd»  and  3rd  plaintiffs,  and  1st,  2nd,, 
and  3rd  ctefendanta. 

The  1st  de&ndant  in  his  statement  states  that  the 
property  in  dispute  an.d  some  other  property  of  much 
value  are  in  possession  of  the  2nd  and  4th  defendants,  and 
be  has  no  property  whatever  in  his  own  possession  ;  that 
it  is  true  that  a  document  was  executed  to  the  4th  defend^ 
ant  for  settling  the  division  of  tbe  common  property,  but 
it  was  not  divided  according  to  tbe  said  document ;  that 
therefore  he  should  be  compelled  to  divide  aad  give  up  hia 
share,  and  that  hia  costs  ought  to  be  ordered  to  be  paid  by 
the  plaintiffs. 

In  the  statement  put  in  on  behalf  of  the  ind  and 
Srd   defendants,   it   was  alleged  that   the    4th   plaintiff 
(a)    Present :  CoUett,  aad  Ellis,  JJ^ 
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was  first  married  to  the  1st,  2nd,  and  3rd  defendants'      ISGO*. 
deceased  elder  brother  Ramu  Naido,  by  whom  she  begot  o  T'l?^-;; 
two  danghters ;  and  on  her  hasband's  death,  she  lived  in     of  lees. 
the  defendants'  bouse  for  two  years ;  but  having  by  secret 
illieit  intercoarae  conceived    the   Ist    plaintiff,  she    was 
turned  out  by  all  the  defendants;   that  afterwards  she 
continued  to  carry  on  her  adulterous  course  publicly;  that 
the  4th  defendant  kept  the  4th  plaintiff  contrary  to  Hindu 
law  even  when  the  1st  plaintiff  was  3  years  old. 

The  4th  defendant  supported  the  case  made  by  the 
plaintiff. 

The  plaintiffs  and  4th  defendant  stated  at  the  first 
hearing  of  the  suit  that  though  the  4th  plaintiff  was  the 
widow  of  the  4th  defendant's  eldest  son,  yet  the  4th  defen- 
dant married  her  according  to[the  custom  prevailing  in  their 
family.  The  2nd  and  3rd  defendants  contended  that  it  was 
not  their  family  usage  to  marry  a  daughter-in-law,  and 
therefore  the  followii^  issues  were  settled  amongst  others : — 

I.  Whether  the  marriage  of  a  daughter-in-law  by  a 
&ther-in-Iaw  is  consistent  with  the  usage  prevailing  in  the 
family  of  both  the  parties. 

IL  Whether  the  4th  defendant  married  the  4th 
plaintifl  or  not. 

III.  Whether  the  1st  and  2nd  plaintiffs  were  born 
after  the  4th  defendant  married  the  4th  plaintiff  or  not. 

The  District  Munsif  of  Vijayanagaram  found  the  three 
issues  in  favor  of  the  defendants. 

Upon  appeal,  the  Principal  Sadr  Amin  of  Vizagapatam 
affirmed  the  decree  of  the  District  Munsif  observing: — 

It  is  clear  that  the  alleged  marriage  between  the  4th 
plaintiff  and  4th  defendant  did  not  take  place  as  a  fact ; 
thai  even  if  it  bad  occurred,  it  was  incestuous ;  and  that 
the  1st  plaintiff,  and,  according  to  the  defendants'  witnesses^ 
the  2nd  plaintiff  also,  were  not  the  issue  of  the  4th  defend- 
ant by  concubinage  at  least, 

A  special  appeal  was  preferred  on  behalf  of  the  plaintiffs 
upon  the  following  grounds  :— 

I.    The  parties Jn  this  case  are  admitted  to  be  Sudras. 
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1859.  II.    The  2Qd  and  3rd   plaintiffs  are  therefore  each 

g  ^2\o  151  ^^^'^^^^^  ^O'  ^^  ^^  events,  half  such  a  share  as  falls  to  the 

of  1868.     lot  of  the  1st,  2Dd,  and  3rd  defendants,  though  they  have 

been  declared  to  be  the  illegitimate  children  of  the  4th 

defendant. 

On  tlio  6th  July  1S68,  the  High  Court  sent  the 
following  issue  to  the  Principal  Sadr  Amin  for  trial  :«— 
Whether  the  plaintiffs  or  any  and  which  of  them  are  or  is 
the  illegitimate  sons  or  son  of  the  4th  defendant. 

The  finding  of  the  Principal  Sadr  Amin  was  that  the  Ist 
and  2nd  plaintiffs  were  not  begotten  by  the  4th  defendant 
and  were  not  his  sons,  that  the  3rd  plaintiff  was  begotten  by 
the  4th  defendant  upon  his  daughter-in-law  whom  he  kept 
and  was  his  son,  but  was  not  an  illegitimate  son  of  the  4th 
•defendant  in  the  sense  in  which  the  term  illegitimate  son 
is  understood  in  Hindu  Law.  The  following  is  taken  from 
the  judgment  of  the  Principal  Sadr  Amin  : —  , 

The  perplexity  of  the  question  of  law  to  be  solved; 
the  absence  (as  far  as  I  can  see)  of  any  precedents  contain- 
ing an  exposition  of  such  a  knotty  point  of  law,  and  the 
importance  of  the  question,  affecting,  as  it  does,  the  whole 

class  of  Sudras,  who  form  the  bulk  of  the  population  in 
India,  and  who  are  fast  growing  into  importance,  induce 
me  to  enter  into  a  minute  discussion  of  tho  facts  of  the 
.case,  and  of  the  laws  applicable  thereto  at  some  unusual, 
length* 

First  then,  as  to  facts  I  find  that  nothing  in  favor 
of  the  1st  and  2nd  plaintiffs  has  been  proved,  because 

1st.  The  plaintiff^s  own  witnesses  admit  that  the  Ist 
plaintiff  was  3  years  old  when  his  mother  the  4th  plaintiff 
was  kept  by  the  4th  defendant.  It  is  clear  therefore  that 
1st  plaintiff  could  not  possibly  be  the  4th  defendant's 
child,  and,  secondly,  as  to  the  2nd  plaintiff,  the  contending 
defendants  plead  that  he  had  been  conceived  in  the  womb 

.  before  his  mother  the  4th  plaintiff  was  kept  by  the  4th 
defendant  This  assertion  is  proved  by  the  defendant's 
witnesses,  who  moreover  add  that  2nd  plaintiff  was  born 
within  only  two  or  three  months  after  the  commencement  of 
an  intercourse  between  the  4th  defendant  and  4th  plaintiff 

'  On  the  other  hand,  the  plaintiff's  witnesses  throw  no  light 
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whatever  on  the  matter.    They  state  nothing  beyond  what       i869. 
is  admitted  on  all  hands,  namely,  that  the  2nd  plaintiff  was    ^^^^nf  < 
born  after  the  4th  plaintiff  was  kept  by  the  4th  defendant ;    \f  13^3, 
but  how  long  afterwards  the  2nd  plaintiff  was  born,  the  ' 

plaintiff's  witnesses  do  not  profess  to  depose.  I'his  was  the 
only  disputed  and  essential  point,  and  in  this  respect  they 
maintain  silence. 

I  find  that  of  the  three  plaintiffs  in  the  case,  the  3rd 
plaintiff  alone  is  the  son  of  the  4th  defendant  by  his  daugh- 
ter-in-law whom  he  kept ;  but  I  cannot,  nevertheless,  hold 
that  the  third  plaintiff  is  therefore  the  illegitimate  son  of 
the  4th  defendant  in  t])C  sense  in  which  the  term  "illegi- 
timate son"  is  understood  in  the  Hindu  Law  of  Inheritance. 
I  admit  that  an  illegitimate  son  inherits  from  his  Sudra 
father  under  the  Hindu  Iiaw,  but  I  deny  that  the  term 
''  illegitimate  son"  as  it  is  known  in  the  Hindu  Law,  is  so 
very  comprehensive  as  to  include  the  issue  of  an  incestuous 
or  illegal  marriage  or  intercourse. 

According  to  the  English  Law,  an  "  illegitimate  son" 
is  a  general  name  applied  to  one  bom  out  of  wedlock,  and 
to  the  issue  Of  a  marriage  effected  within  the  prohibited 
degrees  of  affinity,  &c.,  and  such  an  illegitimate  child  has 
nt)  right  but  what  he  can  acquu-e ;  being  in  the  eye  of  the 
law  the  son  of  nobody,  he  cannot  be  heir  to  any  one,  nor 
have  any  heirs,  but  of  his  own  body.  Therefore  any 
spurious  child  may  be  called  the  illegitimate  child  of  such 
a  person,  without  injuring  the  interests  of  that  person  under 
the  English  Law.  Then  under  the  Mahomedan  Law  illegiti- 
mate children  genei^ally  inherit  from  the  mother,and mother's 
kindred  alone,  except  in  the  instance  of  a  son  by  a  slave 
girl  whom  the  father  may  have  acknowledged  as  his  son, 
in  which  case  he  succeeds  to  his  father  also,  so  that  there, 
too,  the  interests  of  a  putative  father  will  not  be  injured 
by  a  certain  child  being  called  his  illegitimate  son.  But 
the  case  is  very  different  under  the  Hindu  Law.  Here  we 
should  be  very  cautious  in  classing  one  as  an  "  illegitimate 
son"  because  the  Hindu  Law  allows  a  spurious  son  to  inherit 
from  his  Sudra /aZAer,  but  in  doing  so,  confines  the  privi- 
lege to  a  certain  kind  of  illegitimate  sons  only,  and  not  to 
all  indiscriminately. 
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1869.  The  Hindu  Law  knows  no  such  general    term  as 

^•^^/^^^^  "  illegitimate  aon.**  Whenever  the  Hindu  authorities  had 
oj  1868.  occasion  to  declare  that  among  Sudras  a  certain  kind  of 
illegitimate  son  is  capable  of  inheriting  from  his  father, 
they  have  invariablj*  taken  care  to  call  such  spurious  child 
by  one  particular  name  and  none  other,  namely, "  Dasipattra' 
(the  son  of  a  female  slave) — Vide 

(1.)  Menu  Chap.  IX,  verse  179  (Percival's  edition, 
page  254.) 

(2.)  Vyvahara  Mayukha,  Chap.  IV,  S.  IV,  verse  82, 
(Stokes'  edition,  page  65.) 

(3.)  Mitakshara,  Chap  I,  S.  XII,  verses  1,  2,  and  3, 
(Stokes'  edition,  page  426.) 

(4.)  Dayakrama  Sangraha,  Chap.  VI,  verses  32  and 
33,  (Stokes'  edition,  page  513.) 

(5.)  Dattaka  Mimansa  S.  II,  verse  26,  (Stokes'  edition, 
page  551.) 

(6.)  Dattaka  Chandrica  S.  V.  verse  30,  (Stokes*  edition, 
page  €59.) 

(7)  Jaggannatba Tharka Punchanana, Book  V.  Chap. 
Ill,  verse  CLXXIV,  (Colebrooke's  Digest,  Madras 
edition,  II,  325.) 

All  the  foregoing  authorities  concur  in  declaring 
that  a  son  begotten  by  a  Sudra  on  a  (Dasi)  ''  a  frmale 
slave,*"  is  entitled  to  inheritance.  But  who  is  "  a  female 
slave  f  This  term  is  defined  in  the  gloss  of  Cullucabhatta 
(Sanscrit  edition.  Chap.  IX,  verse  179),  to  be  the  slave 
who  was  made  captive  in  a  battle,  and  such  other  kind 
elsewhere  described  ;  that  is,  one  of  the  seven  kinds  of 
slaves  mentioned  by  Menu  in  Chap.  VIII,  verse  415, 
(page  230)  or  one  of  the  fifteen  enumerated  by  Jaggannada 
(Colebrooke's  Digest  II,  page  14).  Mr.  McNaughten  in  his 
work  on  Hindu  Law  11^  page  15,  observes  that  the  word 
''  female  slave"  is  rigorously  limited  to  one  of  the  slaves 
expressly  mentioned  in  the  law. 

But  I  find  that  the  term  (Dasi)  "  a  female  slave,** 
has  been  extended  to  a  woman  exdusively  kept  by  a  man» 
so  as  to  render  her  as  it  were  a  sort  of  secondary  wife,  as 
will  be  seen  from  the  following  authorities  :— 
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(1.)    Mitakshara,  Yynahara  Cauda,  Slokam  288  and       1869. 
Commentary  in  S.  Teruvangada    Charloo's  San-  ^^   \o  ibi 
scrit  edition  (which  portion,  I  think,  is  not  yet     of  1868. 
translated  into  English.) 

(2.)  Jimuta  Vahana  (Dayabhaga)  Chap.  IX,  verse  29, 
(Stokes'  edition,  page  288),  where,  for  the  first 
time,  the  words,  ''  or  other  unmarried  Sudra 
woman,"  are  added  to  the  words  "  female  slave." 

(3.)  Jagannada  in  Book  Y,  Chap.  Ill,  verse  174,  notes 
(Digest,  Higginbotham's  edition  II,  page  325.) 

(4.)  Mr.'  Colebrooke'a  observations  quoted  in  Vol.  II, 
page  68  of  Sir  Thomas  Strange's  Hindu  Law. 

(5.)     Madras  High  Court  Decisions,  Vol.  II,  page  293, 

It  is  thus  we  see  that  the  Hindu  Law  recognises 
only  tv)0  kinds  of  illegitimate  sons  as  being  entitled  to  in* 
heritance  in  a  Sudra  family ;  namely,  1st  the  son  of  any 
one  of  the  fifteen  descriptions  of  slaves  expressly  enumerated 
in  the  law;  and  2nd9  the  son  of  a  woman  exclusively 
kept  by  the  putative  father. 

The  English  authors,  who  have  written  upon  the 
Hindu  Law,  ba^e  been  very  careful  in  using  the  words 
"  illegitimate  son."  They  do  not  simply  say  that  an  "  illegi- 
timate son"  of  a  Sudra  inherits  firom  his  father;  but  they 
distinctly  state  that  aa  ''  illegitimate  son  by  a  female  alave^^ 
inherits,  &c.,  vide 

W.  H.  MacNaughten,  2nd  edition  I,  p.  18. 
Elberling,  Section  160. 
A.    Houston,  page  57. 

ftitherland,  page  67.Volume  II,  of  Sir  Thomas  Strange's 
Hindu  Law. 

But  I  confess  there  are  some  English  authors  on 
Hindu  Law  who  use  the  words  '*  illegitimate  son"  without 
the  aforementioned  affixes.  These  are  Mr.  T.  L.  Strange, 
(Section  335,  2nd  edition),  and  Mr.  Thompson,  (Section 
162).  Both  of  them,  however,  have,  for  their  authority, 
the  dictum  of  Sir  Thomas  Strange,  in  Volume  I,  page  132, 
who  in  his  turn  relies  upon  Menu,  Chapter  IX,  Section 
178-9  and  the  Digest.  Both  these  last-mentioned  authorities, 

which  I  have  above  quoted  in  para.  10,  do  not  go  beyond 

27 
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1869.       the  limited  expression,  ''the  son  of  a  slave  girl."    There- 
gnua?y    ,  ^       ^^^  because  Sir  Thomas  Strange  does  not  tell  us  in 

S.A.  JSo,  151  '  ° 

of  1S68.  his  work  that  he  dissents  from  the  said  two  original  text 
writers,  or  that  those  texts  have  been  superseded,  &c.,  I 
am  inclined  to  think  that  Sir  Thomas  Strange,  in  saying 
that  inheritance  is  due  to  a  Sudra's  "  illegitimate  son," 
meant  that  kind  of  illegitimate  son  whom  the  original 
authors  quoted  by  himself  have  expressly  mentioned. 
Otherwise,  i.  e ,  if  Sir  Thomas  Strange  meant  that  the 
term  "  illegitimate  son,"  as  it  is  understood  in  the  Hindu 
Law  of  Inheritance,  comprehended  all  sorts  of  spurious 
sons,  he  would  certainly  have  cited  authorities  for  such  a 
sweeping  and  novel  assertion. 

Having  so  far  endeavoured  to  show  by  affirma- 
tive rules  that  the  privilege  given  by  the  Hindu  Law  to  a 
Sudra's  son,  other  than  the  legitimate  (inclusive  of  an 
adopted  son  of  course),  is  limited  to  the  son  of  a  slave  girl, 
and  to  the  son  of  a  woman  exclusively  kept,  I  proceed  to 
notice  some  negative  clauses  in  the  Hindu  Law,  which 
prove  that  the  issue  of  an  illegal  or  incestuous  union  is  not 
entitled  to  inheritance  in  a  Sudra's  family. 

(I,)  The  author  of  the  Smriti  Chandrika  in  Chap. 
"V,  verse  10,  (Krishnasawmy  Iyer's  edition,  p.  67),  says:— ^ 
The  inheritance  is  not  fit  to  go  to  the  son  of  a  woman 
married  in  irregular  order  ;  as  also  to  the  son  of  a  woman 
"  espoused  by  her  kinsman  (Sagotra)  and  to  an  apostate  from 
"  a  religious  order."  The  author  then  proceeds  in  verse  11, 
(page  68)  to  explain  that,  "  the  son  of  a  woman  married  in 
irregular  order,"  means,  "  the  son  of  a  woman  married  in 
violation  of  the  rules  of  tribe  or  birth  ;''  and  that,  "  the  son 
of  a  woman  espoused  by  her  kinsman,"  means,  "  are  born  of 
a  woman  married  to  her  own  (Sagotra)  kinsman,"  &c, 

(2.)  Jagannadha  Tarka  Punchananan  in  Book  V, 
Chapter  III,  verse  CLX  notes  (Colebrooke's  Digest,  Higgin- 
botham'fl  edition  II,  p.  317,)  says,  "a  marriage  not  author- 
ized either  by  recorded  or  traditional  revelation  is 
reprehensible  ;  and  the  son  of  such  marriage  shall  have 
no  share." 

(3.)  Ditto,  ditto,  Chapter  V,  verse  COCXXXVIII 
(Colebrooke's  Digest,  II,  p  440)  says,  "  The  son  born  of  any 
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woman  who  ought  not  to  have  been  espoused  is  disin-      1 869. 
herited."  ^'''''^''y  ^' 

(4.)     Ditto,  ditto.  Chapter  III,  verse   CLXXIV  notes    ">/  ^^^^' 
(Colebrooke's  Digest,  II  page  325j  says,  *'a  son  by  a  female 
slave  not  superior  in  class  to  her  Sudra  master  shall  obtain 
the  moiety  of  a  full  share." 

(5.)  Ditto,  ditto,  Chapter  V,  verse  COOXXX VI  (Cole- 
brooke's  Digest,  II  page  439)  says,  "  sons  begotten  on  a 
"  woman  married  in  the  inverse  order  of  classes  are  no 
"  sharers  in  the  heritage." 

(G.)  Ditto,  ditto,  ditto,  verse  CCCXXXVII  (Colebrooke's 
Digest,  II  page  440)  says,  "  the  son  of  a  woman  of  superior 
class  but  married  to  a  man  of  a  lower  tribe  is  not  capable 
of  inheritance."  Again  it  is  said,  "  the  sou  who  is  born  of 
a  woman  descended  from  the  same  primitive  stock  with 
her  husband  is  not  capable  of  inheritance," 

(7.)  The  English  authors  too  have  adopted  the  fore-, 
going  provisions— -vide  Elberling,  Section  160,  and  Sir 
Thomas  Strange,  I  40. 

These  are  my  authorities  for  stating  that  under 
the  Hindu  Law  all  kinds  of  illegitimate  children  do  not 
inherit  from  a  Sudra  father  indiscriminately,  and  that  the 
issue  of  an  illegal  or  incestuous  union  is  expressly  precluded 
from  inheritance.  I  know  that  the  marriage  of  a  Sudra  with 
a  person  descended  from  **  the  same  primitive  stock  "  is 
allowed  by  the  Hindu  Law  (Colebrooke  s  Digest,  II  page  442, 
and  Sir  Thomas  Strange,  I  p.  4 1).  But  I  think  that  the  words 
"the  same  primitive  stock"  are  not  susceptible  of  extension 
beyond  a  certain  limit.  Those  words  (i.  e.  "  the  same  pri- 
mitive stock")  are  used  in  English  books  to  express  the 
Sanscrit  word  (Sagotra),as  admitted  in  Colebrooke's  Digest, 
II  p.  440  note  ;  and  the  Sudras  having  no  gotra  are 
very  properly  placed  beyond  any  restrictions  with  refer- 
ence to  gotra.  But  it  does  not  therefore  follow  that  the 
Hindu  Law  gives  an  unreserved  license  to  a  Sudra  to  form 
all  sorts  of  incestuous  alliances,  and  guarantees  that  the 
issue  of  such  spurious  intercourses  shall  have  a  due  share  in 
the  family  property. 

The    rules    that    forbid    incestuous    marriages    are 
founded  upon  the  laws  of  nature,  having  for  theit  object 
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1869.  the  preserratioa  of  chastity  ia  familieB  and  between  persons 
S^AAoldi  of  different  sexes,  brought  up  and  living  together  in  a  state 
of  ^8^'  of  unreserved  intimacy.  It  is  true,  however,  that  those 
rules  are  not  the  same  for  all  the  nations.  Some  authorise 
unions  which  others  regard  as  the  most  ciiminal  ;  and 
some  prohibit  those  which  others  esteem  a%  the  most  inno- 
cent and  yet  all  profess  to  follow  what  they  call  the  rules  of 
nature.  But  with  all  this^  I  do  not  think  that  there  is  any 
nation  in  the  civilized  world  which  has  no  rules  of  some 
kind  or  other  in  this  respect,  nor  do  I  think  that  the  con- 
flicting nature  of  the  rules  existing  for  different  people 
can  afford  any  reason  why  the  rules,  which  may  have  been 
deliberately  enacted  for  a  particular  people,  and  which, 
when  tested  by  the  principle  of  utility,  appear  to  be 
perfectly  conducive  to  happiness  in  families,  should  be 
neglected  in  favor  of  any  this  or  that  section  of 
a  particular  people,  especially  in  the  case  of  a  Hindu, 
the  prohibitary  rules  framed  for  whose  guidance  possess  an. 
additional  force  of  their  having  been,  like  everything  that 
is  Hindu,  founded  upon  religion,  unless  an  exception  is 
sanctioned  in  regard  to  that  isolated  section  of  the  com- 
munity. But  I  see  that  no  such  exception  is  to  be  found 
in  the  Hindu  Law  in  &vor  of  a  Sudra ;  nor  can  I  induce 
myself  to  believe  that,  with  whatever  contempt  the  Hindu 
Lawyers  might  have  looked  upon  a  Sudra  in  other  respects, 
they  should  have  thought  it  fit  to  set  him  free  from  the 
shackles  of  any  such  rules,  and  placed  him  on  a  footing 
of  equality  with  the  brute  creation.  On  the  contrary,  I 
find  that  the  Hindu  Law  prescribes  rules,  common  to  all 
that  are  amenable  thereto,  peremptorily  forbidding  alliances 
within  certain  degrees  of  affinity ;  and  among  those  prohi« 
bited  degrees,  the  daughter-in-law  (i.  e.  the  relationship 
in  question  in  this  case)  is  one ;  and  she  is  classed  equally 
with  a  daughter,  a  sister,  a  mother,  &c.  vide 

Menu,  Chapter  XI,  verse  59  Cpage  298.) 

Vyavaharamayuka,  Chapter   XIX,   verse    8,   (Stokes^ 

edition,  page  162.) 
Mitakshara,  verse  230  of  the  Praya  Schitta  Canda  ; 

Tiruvangadacharloo's  Sanscrit  edition,  not  translated 

into  English. 
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In   the  face   of  the   foregoing  precepts  of   law   and       1S69. 
rdles  of  nature,  and  in  the  face  of  the  creditable  progress  c ^a^'o  ibi 
which  the  people,  classed  as  Sudras  in  the  Hindu  Law,     0/I868. 
have  now  been  generally  making  in  education  and  morald> 
I  do  not  consider  it  justifiable  to  relieve  any  of  them  from 
the  obligations  of  morality  above  spoken  of.    It  is   true 
the  plaintiffs  in  this  case  set  up  a  custom  in  favor  of  the 
alleged  marriage  and  inheritance.    But  this  alleged  custom 
has  not  been  proved^as  shewn  in  my  former  judgment,  and 
IB  moreover  opposed  to  daily  experience.  Such  an  incestuous 
intercourse  does  not  seem  to  prevail  even  among  a  people^ 
who  still  follow  the  vicious  practice  of  polyandry. 

As  I  have  said  above,  there  are  no  precedents  on  the 
point  in  question  ;  but  I  suppose  that  their  absence  is  at- 
tributable to  the  rarity,  or  rather  the  absence,  of  such  cases. 
I  find  several  decisions  on  the  subject  of  an  illegitimate  son 
of  a  Sudra,  in  Rajah  of  Ramanaggur's  case  (Privy  Council's 
Judgment,  Sutherland's  edition,  page  SIS)  in  Pandaya  Te- 
la ver's  ca.se  (Madras  High  Court  Reports,  I  page  478) ; 
and  in  Muthuswamy,  J.  Y.  Naiker's  case  {Madras  High 
Court  Reports,  II  page  293),  but  all  of  them  are,  in  my 
opinion,  limited  to  questions  raised  in  those  cases  regard- 
ing the  son  of  a  Sudra  by  a  female  slave  or  a  concubine ; 
but  the  general  question  whether  the  Hindu  Law  entitles 
(dl  kinds  of  illegitimate  sons  indiscriminately  to  inherit 
from  their  Sudra  fathers,  does  not  seem  to  have  been  dis- 
cussed or  determiued  in  the  said  cases. 

Under  all  the  foregoing  circujnstances  1  find  the  issue 
against  the  plain tiSs. 

Savjiva  Row,  for  the  special  appellants,  the  plaintiffs. 

VenJcatapathy  Row,  for  the  first,  second,  and  third 
special  respondents,  the  defendants. 

The  Court  delivered  the  following 

Judgment  :— The  finding  of  the  Principal  Sadr 
Amin  upon  the  issue  sent  down  by  us  concludes  the  1st 
and  2nd  plaintiffs,  and  they  can  recover  nothing  in  the 
present  suit.  As  to  the  Srd  plaintiff,  the  Principal  Sadr 
Amin  finds  that  in  point  of  fact  he  is  the  son  of 
the  4th   defendant  by  the   4!th  plaintiff,  and   we   think 
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1869.  that  we  mufit  also  take  it. as  fouDd  that  at  the  time  of 
Januari,j.  ^j^^  procreation  and  birth  of  the  Srd  piaintiflF,  the  4th 
V  1868.  plaintiff  was  exclusively  kept  (to  use  the  terms  of  the 
Principal  Sadr  Amines  judgment)  by  the  4th  defendant. 
It  is  not  necessary  for  us  to  cite  authorities  to  show  what 
is  quite  clear,  and. has  not  been  disputed  befoie  us,  viz.,  that 
there  could  not  possibly  have  been  any  legal  marriage  be- 
tween the  4th  plaintiff  and  the  4th  defendant,  and  that 
their  intercourse  was  incestuous.  It  must  also  be  taken  as 
settled  law  that  the  illegitimate  sons  of  Sudras  are  en- 
titled to  shai*e  in  the  family  property  along  with  legitimate 
sons,  and  though  the  present  suit  is  for  partition  in  the 
life-time  of  the  father,  yet  the  objection  which  was  sug- 
gested on  this  score^  if  it  has  auy  foundation,  is  overcome 
by  the  fact  that  the  father  is  in  the  present  instance  an 
assenting  party  to  the  partition  sought  for. 

The  sole  question  for  our  consideration  is  that  on 
which  the  Principal  Sadr  Amin  has  decided  against  the 
3rd  plaintiff,  viz.,  whether  the  illegitimate  son  of  a  Sudra 
being  the  offspring  of  an  incestuous  intercourse  is  entitled 
to  share  in  the  family  property.  All  references  to  the 
English  or  Mahommedan  lawsi  or  to  supposed  law  of 
nature,  are  irrelevant,  as  they  cannot  assist  to  a  decision  of 
this  case  which  must  be  entirely  governed  by  the  Hindu  law. 
Nor  can  we  allow  ourselves  to  be  influenced  by  any  con- 
sideration of  the  increasing  importance  of  the  cast  of  Sudras 
in  the  present  day.  After  the  decision  of  this  Court  re- 
ported  in  II  Madras  High  Court  Reports  293,  we  think  it 
quite  unnecessary  to  review  the  numerous  texts  cited  by  the 
Principal  Sadr  Amin  (to  which  we  could  readily  add  others) 
wherein  the  word  "  Dasi"  is  used.  We  are  governed  by 
that  case  and  are  well  satisfied  to  be  so.  There  is  the 
authority  of  both  Hindu  and  English  writers  on  Hindu. 
Law  to  show,  and  indeed  it  was  conceded  in  argument 
before  us,  that  the  illegitimate  son  of  a  Sudra  by  "  an 
unmarried  Sudra  woman"  is  entitled  to  share  in  the 
family  property.  It  is  also  quite  unnecessary  for  us  to 
review  the  texts  cited  by  the  Principal  Sadr  Amin  with 
reference  to  marriages  between  Hindus  who  are  aagotra^ 
In  the  first  place,  the  use  of  the  term  aagotra  shows  that 
those  texts  refer  only  to.  the  three  regenerate  casts,   and 
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in  the  next  place,  there  is  no  question  in  the  present  case        1869. 
that  there  could  have  been  no  legal  marriage  between  the  ^  ^  iVoT^i 
parties  and  that  their  intercourse  was  simply  incestuous.         of  1868. 

We  should  also  probably  be  prepared  to  agree  with 
the  Principal  Sadr  Amin  that  to  entitle  the  illegitimate 
sons  of  a  Sudra  by  a  Sudra  woman  to  participate,  the  inter- 
course between  the  parents  must  have  been  a  continuous 
one ;  there  must  have  been  an  established  concubinage,  or 
in  other  words,  the  woman  must  have  been  one  "  exclu- 
sively kept"  by  the  man.  But  it  is  unnecessary  for  us  to 
decide  that  point,  for  upon  the  facts  as  found  in  this 
case  we  take  it  to  be  clear  that  the  intercourse  between 
the  4th  plaintiff  and  4th  defendant  was  a  continuous  and 
exclusive  concubinage. 

When  the  matter  for  consideration  is  thus  reduced  to 
its  proper  dimensions,  the  question  left  for  decision  is  the 
short  one  we  have  stated  above.  It  is  admitted  that 
there  is  no  express  authority  to  be  found  upon  the  point. 
We  are  of  course  not  at  all  inclined  to  extend  the  legal  re- 
cognition of  concubinage  among  Sudras  beyond  what  the 
terms  of  the  law  require,  and  we  think  that  the  phrase 
*'  other  unmarried  Sudra  woman"  used  by  the  authors 
alluded  to  above  may  rightly  be  applied  strictly  and  estab- 
lishes that  the  illegitimate  son  of  a  Sudra  by  a  Sudra 
woman  living  with  him  in  adultery  would  be  excluded 
from  participating  in  the  family  property.  Then  we  think 
that  there  is  authority  for  holding  that  the  son  of  a  Sudra 
by  a  woman  of  one  of  the  regenerate  or  superior  castes 
would  similarly  be  excluded  from  participating  in  the  in- 
heritance of  his  natural  father,  and  for  this  we  think  it 
sufficient  to  refer  to  Daya  Bhxxga,  Chap.  V,  Art.  14,  Smriti 
Chandrika  (Kristnaswamy  Iyer's  Translation)  pp.63,  64, 
Arts.  11  and  14,  and  the  texts  cited  and  the  comments  there- 
on to  be  found  in  3  CoUhrookc* 8  Digest  pp.  129,  143,  325, 
326.  The  fair  result  we  think  of  these  express  authorities 
is  to  indicate  the  principle  that  though  the  law  recognizes 
Concubinage  among  Sudias  and  admits  the  illegitimate 
sons  of  the  concubine  to  participate  in  the  estate  of  the 
father  along  with  the  legitimate  sons  by  his  wife,  yet  that 
the  illegitimate  sons  will  be  excluded  from  this  privilege 
where  the  intercourse  between  their  parents  was  one  in 
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1869.  violation  of  or  forbidden  by  the  law,  and  clearly  an  inces* 
S  A  No  151  ***^^®  intercourse  is  of  this  nature.  Upon  this  ground  we 
0/  1868.  think  that  we  are  justified  in  concurring  in  the  judgment 
of  the  Principal  Sadr  Amin  that  though  in  point  of  fact  the 
3rd  plaintiff  in  this  suit  is  the  illegitimate  son  of  the  4th 
defendant  by  the  4th  plaintiff,  yet  as  intercouse  between 
a  father-in-law  and  his  daughter-in-law  is  clearly  forbid- 
den and  incestuous,  the  3rd  plaintiff  is  not  entitled  to  par- 
ticipate with  the  other  defendants,  the  legitimate  sons  of 
the  4th  defendant,  in  the  family  property. 

We  therefore  confirm  the  decrees  below  and  dismi69 
this  special  appeal  with  costs. 


SLppellatt  Autism tctton  (a) 

Eeferred  Case  No.  39  of  1868. 
Lakshmanaiyan  against  Sivasamy  Row* 

Where  a  writing  Bigned  by  the  defendant  was  in  these  terms, 
*'  S.  (defendant)  holds  Rupees  475  which  sum  is  the  property  of 
L,  (the  plaiutiflQ, 

Held,  that  the  document  could  not  be  considered  a  written  con- 
tract or  eugigemeut. 

1869.        rpilIS  was  a  case  referred  for  the  opinion  of  the  High 
^^^^—^  Court  by  A.  Annasawmy,  the  Acting  Principal  Sadr 

0/1868.     Amin  of  Tanjore,  in  Small  Cause  No.  350  of  1868. 

The  plaintiff  brought  this  suit  on  the  29th  August 
186S  to  recover  a  sum  of  rupees  200  due  by  defendant 
under  a  written  document  (marked  as  exhibit  A,  dated  the 
24th  October  1864),  which  was  in  the  following  tenns  : — 

"  24th  October  1864,  Sivasawmy  (defendant)  holds 
"  rupees  475  which  sum  of  four  hundred  and  seventy-five 
"  rupees  is  the  property  of  Lutchmanien  (plaintiff.) 

(Signed)  «  SIVASAWMY." 

The  defendant  pleaded  that  the  claim  was  barred  under 
Clause  9^  Section  1  of  Act  XIV  of  1859,  inasmuch  as  the 
document  sued  upon  could  not  be  regarded  as  a  written 
contract." 

(a)  Present  :  Scotland,  C.  J«  and  Collett,  J. 
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^he  Principal  Sadr  Amin  was  of  opision  that  the        1869. 
document  was  not  a  written  contract,  in  the  terms  of  the  t>^^^!7  ^^ 
latter  part  of  the  Section  relied  on,  inasmuch  as  it  con-     of  186S. 
tained  no  engagement  to  pay  the  money  lent  or  contract 
to  be  bound  thereby  ;  but  he  refeired  the  following  ques- 
tion to  the  High  Court  :— 

Whether  the  documnet  A  as  it  stands  can  be  coa- 
Bidered  as  a  written  contract  or  not  ? 

Sndl  for  the  defendant 

The  Court  delivered  the  following 

JUDGMENT : — The  question  submitted  is  whether  the 
document  A  can  be  taken  to  be  a  written  contract,  or  in 
other  words,  whether  it  expresses  a  perfect  contract.  The 
document  runs  thus  :^"  S  holds  476  rupees,  which  sum  is 
the  property  of  L ;"  ttiat  is  to  say,  by  this  writing  S,  the 
defendant,  acknowledges  that  he  has  properiy  of  L,  the 
plaintifi,worth  so  much.  To  that  extent  therefore  it  evidences 
that  the  defendant  k  in  the  relation  of  depositary  or  trustee 
to  the  plaintiff,  but  the  writing  expresses  no  olgect  matter ; 
nothing  in  the  nature  of  a  promise  undertaking  or  engage- 
ment without  which  there  can  be  no  contract  The  docu^ 
ment  may  be  abundant  evidence  from  which  the  law  would 
imply  a  promise,  but  to  get  in  the  promise  resort  must  be 
had  to  the  implication  of  law,  from  the  acknowledged  tie 
or  relation.  It  is  not  expressed  in  writing.  We  are  therefore 
of  opinion  that  the  document  A  cannot  be  considered  a 
written  oontract  or  engagement 
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(h^ginal  SuU  No.  365  of  1868. 

Bavah  Meah  Saib Plaintiff. 

Ehajee  Meah  Saib  and  others    . . .  .^ . . .Defendants. 

-Where  an  agreement  in  writing  was  signed  by  the  plaintiff  and 
the  defendants  at  Secuuderabad  in  the  territories  of  the  Kizam  for  a 
partnership  in  a  tanneiy  business  to  be  carried  on  at  Bakaram,  near 
Ilyderabad,  and  by  the  terms  of  the  agreement  the  tanned  skins  were 
to  be  sent  to  the  plaintiff  at  Madras  for  sale  or  shipment  to  England, 
and  h undies  in  respect  of  the  goods  sent  to  Madras  were  to  be  drawn 
upon  the  plaintiff  at  Madras  and  paid  by  him  and  accounts  of  the 
partnership  transactions  were  to  be  sent  to  the  plaintiff  once  in  eight 
days. 

Held^  in  a  suit  for  an  account  of  the  partnership  dealings,  that 
the  cause  of  action  had  arisen  in  part  within  the  Origiual  Civil  Juris* 
diction  of  the  High  Court,  and,  the  leave  of  the  Court  to  bring  the  suit 
having  been  obtained  under  Section  12  of  the  Letters  Patent  of  1865, 
that  the  Court  had  jurisdiction  to  entertain  the  suit. 

UeldeAao  that  the  juripdiction  of  the  Court  was  not  affected  by 
the  circumstance  that  the  defendants  wei'e  non-resident  foreigners. 


1869.       rilHE  plaint,  which  set  forth  that  the  defeiuplaiits  resided 

ani^Tcry   .    j^     ^^  Secunderabad,  in  the  territories  of  His  Highness  the 

<f/  1868.     Nizam  of  Hyderabad,  prayed  for  an  account  of  partnership 

transactions,  and  that  the    partnership    which  subsisted 

between  the  plaintiff  and  defendants  be  declared  to  have 

been  dissolved  from  the  Ist  of  January  1868. 

The  plaint  stated  that,  on  the  23rd  of  March  1867, 
the  plaintiff,  the  father  of  the  1st  and  2nd  defendants,  and 
the  3rd,  4tb,  and  5th  defendants  entered  into  a  partner^ 
ship  agreement  whereby  it  was  agreed  that  the  parties 
should  carry  on  the  business  of  a  tannery  at  Secuuderabad, 
and  the  agreement  provided  for  the  shares  of  the  parties  in 
the  partnership  business.  It  was  agreed  that  the  skins 
when  tanned  and  dressed  were  to  be  despatched  to  Madras 
to  the  plaintiff  who  was  to  export  the  skins  or  to  sell  them 
at  Madras,  and  that  the  accounts  of  the  partnership  should 
be  examined  yearly.  The  plaintiff  contributed  the  amount 
of  capital  to  the  partnership  provided  in  the  agreement, 
and  he  effected  sales  of  several  consignments  of  tanned 
skins  sent  to  him  from  Secunderabad  partly  at  Madras  and 
partly  by  expoH  to  London,  but  the  accounts  relating 
to  the  shipments  to  London  had  not  been  received.     On 

(a.)    Present:  Bittleston,  J, 
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the  5  th   of  January  1868,   the   defeudants  wrote  to  the       1869. 
plaintiff  informing  him  that  his  interest  in  the  partnership  /)  o  ^/agg 
had  ceased  on  the   31st  December  1867.    The   defendants     q/1868. 
had  furnished  accounts  of  the  partnership  business  to  the 
plaintiff  up  to  November  1^67>  but  they  did  not  contain 
full  and  correct  particulars  of  the  partnership  transactions. 

The  following  is  a  copy  of  the  material  portions  of 
the  agreement : — 

''  Agreement  executed  ai  Secunderabad  on  the  23rd 
"  March  1867.  *  We  at  present  residing  at  Secunderabad 
"  Madras  Bava  Meah  Saib,  Myboob  Saib,  Sydumeah  Saib^ 
"  Mahomed  Moorad  Saib,  and  Lateef  Saib,  respectively,  do 
**  hereby  join  and  agree  to  execute  this  partnership  agree- 
"  meut  haviog  depositedSbogoor  Rupees  16,000  for  the  tran- 
"  saction  of  Tannery  business  at  Bakaram,  in  the  vicinity 
"  of  Hyderabad,  namely,  Rupees  10,000  for  four-seventeenth 
"  share  of  Bava  Meah  Saib,  Rupees  2,000  for  the  two 
"  seventeenth  share  of  Myboob  Saib,  Rupees  4,000  for  the 
"  two-seventeenth  shaVe  of  Sydupieah  Saib,  total  Rupees 
"  16,000  for  eight-seventeenth  shares  :  sixrseventeentli 
''share  to  Mahomed  Murad  Saib  and  two-seventeenth 
"  share  to  Lateef  Saib  for  management,  and  one-seventeenth 
share  for  charity  purposes,  total  shares  17.  The  profit  that 
may  remain  after  deducting  the  original  amount, expenses, 
"  losses,  commissions,  interest,  &c.,  to  be  divided  amongst, 
"  the  seventeen. shares.  Besides  this  all  transactions,  such  as 
"  receipts,  debits,  writing  chits,  voucher8,&c.,  should  be  car- 
"  ried  on  in  the  name  of  Bava  Meah  Saib  and  Mahomed 
"  Moorad  Saib,  but  in  the  invoice  of  goods  that  may  be  des- 
"  patched  to  Madras,  the  signatures  of  Myboob  Saib  and 
^'  Mahomed  Moorad  Saib  should  be  affixed  showing  in  them 
"  that  the  goods  despatched  by  Myboob  Saib  and  Mahomed 
"  Moorad  Saib  are  consigned  to  Bava  Meah  Saib  at  Madras. 
"  The  bundles  sent  from  here  should  he  written  by  both 
''  Myboob  Saib  and  Mahomed  Moorad  Saib.  The  accounts 
"  should  be  properly  closed  and  adjusted  every  year,  but  at 
"  the  time  of  division  the  accounts  of  all  the  debtors  should 
**  be  arranged  according  to  their  state  as  was  done  on  the 
'^  20th  February  1867,  and  settlements  made.  An  account 
"  should  be  sent  every  eighth  day  to  Madras." 


u 
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1869.  The  plaintiff  was  examined  as  a  witness,  and  gav& 

O  S  ^Q  365  ®^^^®^<^®  ^^  support  of  the  atatements  in  the*  plaint.  He  also 
0/  1868.  stated  that  he  received  at  Madras  the  daily  account  of  th« 
partnership  dealings,  sometimes  once  in  eight  days,  some- 
times once  in  fifteen  days,  down  to  the  80th  of  Novemb^ 
1867,  and  he  produced  Ijetters  signed  by  the  defendants  pro- 
mising to  settle  accounts  at  Madras.  The  plaintiff  also 
stated  that  all  the  tanned  skins  were  received  by  him  at 
Madras  and  were  sold  at  Madras  or  shipped  to  Ettrope  by 
bim,  and  that  he  paid  at  Madras  the  bundles  drawn  upon 
him  by  the  4th  and  the  father  of  the  1st  and  2nd  defendants^ 

Mayne  for  the  plaintiffl 

O'Sullivan  and  Miller  for  the  defendants. 

The  defence  was  that  the  Court  had  no  jurisdiction  to* 
decide  the  suit. 

The  following  judjg^ent  was  delivered  by 

BiTTLESTON,  J. — ^This  is  a  suit  for  an  account  of  the- 
partnership  transactions  between  the  plaintiff!and  defendant 
and  for  payment  of  what  may  be  ascertained  to  be  due  to^ 
the  plaintiff,  and  the  only  question  which  I  have  now  ta 
determine  is  whether  this  Court  has  jurisdiction  to  main- 
tain this  suit. 

The  defendants  are  not  resident  nor  are  they  carrying 
on  business  within  the  local  limits  of  this  Court's  ordinary 
original  jurisdiction  ;  and  upon  the  statement  in  the  plaint 
it  must  be  taken,  I  think,  that  they  are  the  subjects  of  a. 
foreign  independentState  resident  within  the  territorial  limits, 
of  that  State,  but  the  contention  of  the  plaintiff  is  that  the 
cause  of  action  arose,  in  part  at  all  events,  within  the  local 
limits  of  the  ordinary  original  jurisdiction  of  this  Court, 
and  that  as  the  leave  of  a  judge  for  the  institution  of  the 
suit  has  been  obtained,  this  Court  has  jurisdiction  to  hear 
and  determine  it  under  Section  12  of  the  present  Charter. 

The  facts  are,  that  the  plaintiff  who  is  a  resident  at 
Madras,entered  into  a  contract  of  partnership  with  the  fathetr 
of  the  1st  and  2nd  defendants  and  with  the  other  defend- 
ants in  March  1867  at  Secunderabad,  with  respect  io  the 
business  of  a  tannery  which  had  been  established  at  a  village 
attached  to  HydeiAbad, 
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The  capital  was  supplied  by  the  plaiatiff  by  the  fietther       i»6A. 
of  the  Ist  and  2nd  defendants  and  by  the  3rd  defendant,  0  S  Sozi&^ 
and  the  4th  and  5th  defendants  were  to  have  shares  and  to     of  1868. 
manage  the  business  of  the  tannery.    By  the  contract  it 
was  provided  that  the  business  should  be  conducted  in  the 
names  of  the  plaintiff  and  of  the  father  of  the  1st  and  2nd 
defendants ;  but  that  the  receipts  for  goods  sent  to  Madras 
should  be  drawn  in  the  names  of  the  father  of  1st  and  2nd 
defendants  and  of  the  4th  defendant  as  consignors  and  of  the 
plaintiff  iu   Madras  as  consignee,   and   that  the  hundies 
drawn  from  Secunderabad  should  be  drawn  by  the  same 
two  persons.    Further  it  was  provided  that  the  Day  Book 
should  be  sent  to  Madras  once  in  eight  days,  and  that 
every  year  the  account  should  be  examined  and  closed. 

In  accordance  with  this  agreement,  it  appears  from  the 
plaintiff's  evidence  that  the  business  of  the  partnership 
was  carried  on  partly  at  Secunderabad,  where  the  tannery 
was  situate  and  the  skins  were  tanned,  and  partly  at 
Madras,  where  all  the  tanned  skins  were  received  by  the 
plaintiff  and  were  by  him  either  sold  or  shipped  to  Europe. 
The  plaintiff  states  that  no  skins  were  sent  elsewhere  for 
sale,  but  that  rejected  skins  only  were  sold  at  Secunderabad. 
At  Madras  therefore  the  plaintiff  conducted  the  whole 
business  of  selling  the  partnership  goods ;  and  there  he 
received  the  sale  proceeds  and  paid  the  hundies  drawn 
upon  him  by  the  4th  defendant  and  the  father  of  1st  and 
2nd  defendants.  The  plaintiff  received  accounts  from 
Secunderabad,  and  sent  accounts  to  Secunderabad,  and  in 
the  written  agreement  there  is  no  express  arrangement 
as  to  the  place  where  the  iinal  settlement  of  accounts 
between  the  parties  should  take  place,  nor  where  any 
balance  found  due  should  be  paid.  Neither  can  it,  1  think,  be 
safely  inferred  from  the  circumstances  of  this  case,  that  the 
intention  of  the  parties  was  that  each  of  them  should  be 
liable  to  account  and  to  pay  what  should  bedujd  from  him 
only  at  the  place  where  he  resided  and  carried  on  the  busi- 
ness— for  some  accounts  were  certainly  required  to  be 
rendered  by  defendants  to  plaintiff  at  Madras,  and  the 
letters  put  in  by  the  plaintiff  shew  that  some  of  the  defend- 
ants did  conteniplate  a  journey  to  Madras  for  the  purpoae^ 
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1869,  of  settling  accounts  with  the  plaintiff.  Further  the  liability 
o  S  Vo  365  ^  fl'Cconnt  and  to  pay  does  not  arise  solely  out  of  the  cott- 
of  1868.  tract  of  partnership,  but  also  out  of  the  pai*tnership  dealings 
under  the  contract  wherever  carried  on,  and  if  one  partner 
seeks  by  a  suit  an  account  of  those  dealings,  he  must  be  pre- 
pared in  that  suit  to  render  an  account  on  hi8  part  of  his 
share  in  the  transaction;  ii  is  the  account  of  all  the  partner- 
ship dealings  which  must  be  taken,  and  as  the  result  of 
the  account^  either  of  the  parties  may  be  ordered  to  pay  to 
the  other  the  balance  found  due.  Therefore  as  regards  a  suit 
of  this  nature,  when  it  appears  that  the  partnership  busi- 
ness is  carried  on  substantially  in  two  or  more  places,  I  think 
that  the  cause  of  action  doen  partly  arise  in  each  of  those 
places  within  the  meaning  of  Section  12  of  our  Charter. 
The  weight  of  authority  also  appears  to  me  to  be  in  favor 
of  so  holding,  and  the  case  of  ZuteAm«6  Chund  v.Zorawur 
MuU  (8  Moore  I.  A  291)  is,  I  think,  distinguishable,  for  that 
case  was  decided  on  the  ground  that  the  whole  business  of 
the  partnership  was  substantially  carried  on  at  one  place, 
viz.,  Muttra,  which  was  within  the  jurisdiction  of  the  Court 
in  which  the  suit  was  brought.  From  the  statement  of  that 
case  it  appears  that  the  partnership  books  were  kept  at  Mut- 
tra,  the  capital  was  supplied  by  the  plaintiffs  at  Muttra  and 
was  employed  by  their  agent  there  in  the  purchase  of  opium 
for  the  co-partnership  ;  that  the  opium  was  sent  to 
Bombay  and  China  for  sale,  and  the  account  sales  and  pro- 
ceeds were  remitted  to  Muttra,  where  also  the  accounts  were 
closed  and  the  balance  sued  for  was  struck.  The  Court,  in 
giving  judgment  said,  that  although  the  contract  was 
entered  into  at  Rutlam,  yet  it  was  for  the  establishment  of  a 
partnership  "  which  was  to  be  carried  on  principally  at 
Muttra  where  all  the  transactions  were  to  be  conducted  by 
means  of  capital  embarked  in  the  concern  at  that  place,"  and 
that  being  a  suit  for  a  balance  which  had  been  struck  at 
Muttra,  the  Court  held  that  the  cause  of  action  for  that 
balance  arose  there.  In  the  present  case  all  the  transactions 
connected  with  the  sale  of  the  partnership  goods  took  place 
at  Madras, — there  the  goods  were  shipped  or  sold, — there  the 
account  sales  and  sale  proceeds  were  received,  and  there  the 
money  was  paid  by  the  plaintiff  to  the  order  of  the  partner- 
ship on  the  partnership  account 
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The  decision  in  the  Privy  Council  therefore  does  not       1869. 
lead  me  to  suppose  that  in  the  circumstances  of  this  case,  ^^^^.y ^l 

,  U,  o.  No.  366 

that  Court  would  be  of  opinion  that  the  cause  of  action  did     of  1868, 
not  in  part  arise  at  Madras. 

At  my  suggestion,  however,  the  further  question  has 
been  discussed  whether  assuming  that  the  ciiuse  of  action 
did  in  part  rise  within  the  local  limits  of  this  Court's  ordi- 
nary original  jurisdiction,  that  f&ct  is  sufficient  to  authorize 
the  Court  to  entertain  the  suit  against  foreigners  who 
are  not  resident  within  the  British  territory.  So  far  as 
the  duty  of  this  Court  is  concerned,  this  is  still  only  a 
question  of  the  construction  of  the  Charter, — for  upon  all 
questions  of  jurisdiction  reference  must  of  course  be  made 
to  the  Charter,  by  which  under  the  provisions  of  an  Act  of 
Parliament,  this  Court  is  constituted,  and  if  by  the  Ian* 
guage  of  the  Charter  the  jurisdiction  is  clearly  given,  the 
Court  cannot  refuse  to  exercise  it.  But  before  assuming 
to  exercise  jurisdiction  over  non-resident  foreigners*  the 
Court  should  certainly  require  it  to  be  satisfactorily  made 
out  that  it  was  the  intention  of  the  framers  of  the  Charter 
to  give  such  jurisdiction.  No  presumption  can  be  made  in 
favor  of  it.  The  question  then  in  the  present  case  is  whe** 
ther  the  words  of  the  12th  Section  of  the  Charter  giving  this 
Court  power  to  try  suits  of  every  description  "  if  in  the 
case  of  suits  for  land  or  other  immoveable  property  such 
land  or  property  shall  be  situate,  or  in  all  other  cases,  if  the 
cause  of  action  shall  have  arisen  either  wholly,  or,  in  case 
the  leave  of  the  Court  shall  have  been  first  obtained,  in  part 
within  the  local  limits  of  the  ordinary  original  jurisdiction 
of  the  Court"  apply  to  suits  against  non-resident  foreigners. 
The  language  is  quite  general;  and  it  makes  the  jurisdic* 
tion  depend  in  suits  for  land  or  the  situation  of  the  land,  and 
in  other  suits  on  the  locality  of  the  cause  of  action.  As  to 
land,  it  cannot  be  doubted  that  the  intention  was  to  make 
the  provision  applicable  to  suits  against  non-resident 
foreigners ;  for  the /orum  rei  sitae  is  that  which  is  univer- 
sally recognized  by  the  jurists  of  all  nations  as  a  competent 
if  not  the  only  competent  forura  for  suits  relating  to  im- 
moveable property,  whether  the  defendants  are  foreigners  or 
subjects  resident  or  non-resident.  Is  there  then  any  sufficient 
ground  for  supposing  that  a  different  intention  existed 
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1869.  <with  respect  to  the  other  suits  mentioned  in  the  same 
onttary  -^  clause  BS  to  which  jurisdiction  is  made  to  depend  on  the 
e/  1868.  locality  of  the  cause  of  action  ?  It  is  manifest  that  the 
ground  of  jurisdiction  is  quite  independent  of  residence 
within  the  local  limits ;  for  residence  or  trading  or  working 
within  these  limits  is  made  a  separate  ground  of  juris*> 
diction  in  the  latter  part  of  the  12th  clause,  and  the 
procedure  which  is  sanctioned  by  the  Charter  provides 
for  the  service  of  process  upon  defendants  not  resident 
within  the  territories  of  British  India.  British  subjects* 
wherever  resident,  appear  to  be  certainly  amenable  to 
the  jurisdiction  of  the  Court,  if  the  cause  of  action 
against  them  arises  wholly,  or,  in  the  case  the  leave  of  the 
Court  be  obtained,  in  part  within  the  local  limits.  Then 
as  regards  foreigners,  suppose  that  the  words  had  been  (as 
they  were  in  the  firet  Charter  establishing  the  High  Court,) 
*'  if  the  cause  of  action  shall  have  arisen,"  meaning  thereby 
the  whole  cause  of  action — would  it  have  been,  according  to 
the  principles  referred  to  by  Lord  Chanceller  Westbury  and 
the  Master  of  the  Bolls,  Lord  Romilly  in  Cookney  v.  Anders 
m)ny  32  L.  J.  Chan.  pp.  308  and  428,  an  unwarrantable  inva* 
sion  of  the  sovereignty  of  other  States  to  hold  that  jurisdic- 
tion was  thereby  given  against  non*resident  foreigners  t  I 
think  not.  Both  those  learned  Judges  distinctly  recog* 
nized  that  there  are  many  cases  in  which,  by  the  comity  of 
nations,  the  tribunals  of  a  country  may  be  invested  with 
extra  territorial  jurisdiction  even  against  foreigners;  for 
(says  Lord  Westbury)  "  where  it  is  well  settled  by  the 
comity  of  nations  that  any  question  of  private  right  fialls  to 
be  decided  by  the  law  of  a  particular  country,  it  would  seem 
reasonable  that  the  Courts  of  that  country  should  receive 
jurisdiction,  and  the  power  of  citing  absent  parties  though 
residing  in  a  foreign  land.  Thus,  by  way  of  example,  it  is 
generally  agi*eed  by  European  nations  that  all  questions 
relating  to  the  ownership  of  land  must  be  decided  by  the 
lex  loci  rei  sitae  ^,  that  all  questions  relating  to  the  succes- 
sion or  administration  of  the  property  of  a  deceased  person 
whether  testate  or  intestate,  belong  to  the  judge  of  the 
domicile  of  the  deceased,  and  that  contracts  ought  to  be 
applied  and  interpreted  by  the  law  of  the  place  where  they 
are  made,  and  where  it  is  intended  they  should  be  performed. 
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If  therefore  an  action  or  suit  be  commenced  in  the  1869. 
Court  of  a  particular  counti-y  relating  to  a  subject,  which  '(ys~^^!^~^ 
by  this  consent  of  nations  is  appropriated  to  the  law  of  of  1868. 
that  country,  it  may  be  right,  ia  order  to  prevent  a  failure  of 
jurisdiction,  to  give  to  such  Courts  the  power  of  exercising 
complete  jurisdiction,  and  therefore  of  citing  absent  parties 
under  the  penalty,  if  they  do  not  appear,  of  having  judg- 
ment pronounced  against  them  in  their  absence/'  Lord 
Westbury  was  of  opinion  that  the  Court  of  Chancery  had 
gone  beyond  this  legitimate  exercise  of  power  in  the  general 
language  of  one  of  its  rules  (the  7th  of  the  10th  Consoli- 
dated Orders),  and  that  its  effect  must  be  restrained  within 
narrower  limits.  But  that  opinion  has  since  been  overruled 
in  Drummond  v.  Drummond  36  L.  J.  Ch.  153.  Howevet 
the  general  principles  stated  by  him  have  not  been  im- 
peached, and  they  are  in  accordance  with  the  opinions  of 
most  writers  of  authority  on  private  international  Ijiw — 
(See  Story* 8  Conflicts  of  Laws,  Sec.  537,  PhiUimore,  Section 
886.  See  also  Sec.  652,  where  the  writer  adopts  the  rules  laid 
down  by  Savigny  as  to  the  local  law  which  should  govern 
on  obligation  and  the  jurisdiction  to  which  it  is  subject, 
which  rules  are  also  referred  to  by  Mr.  Justice  HoUoway  in 
his  Judgment  in  the  case  of  Desouza  v.  Coles  at  page  415  of 
VoluTM  3,  Madras  High  Court  Reports.) 

It  appears  to  me  therefore  there  is  nothing  contrary  to 
well-recognized  principles  of  private  international  law  in 
holding  that  the  Charter  of  this  Court  gives  jurisdiction  to 
bear  and  determine  a  suit  against  non-resident  foreigners 
when  the  cause  of  action  arises  within  the  local  limits  of  its 
ordinary  original  jurisdiction,  and  the  case  of  Lutchmee 
GhuTid  V.  Tarwar  Mull  is  a  distinct  authority  in  favor  of 
so  holding.  Further  to  hold  the  contrary  would  be  pro- 
ductive of  special  inconvenience  and  injustice  with  reference 
to  the  circumstances  in  which  this  Court  is  placed^  for  the  sub- 
jects of  the  Rajah  of  Mysore  as  well  as  those  of  the  Nizam 
have  necessarily  frequent  commercial  transactions  with  the 
inhabitants  of  Madras,  and  the  effect  would  be,  that  though 
the  transactions  should  be  begun  and  completed  in  Madras> 
the  Madras  merchant  would  be  unable  to  bring  his  suit  in 
the  Courts  here  against  the  native  resident  at  Bangalore 

or  Hyderabad, 

29 
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1869.  By  the  terms  of  the  present  Charter  of  the  High  Court, 

6  S  iV'o  365  ^^^  jurisdiction  is  carried  a  step  further;  for  by  leave  of 
0/  1868.  the  Court  the  suit  may  now  be  brought  here  if  only  a  part 
of  the  cause  of  action  has  arisen  here.  This  language 
doubtless  gives  rise  to  nice  questions  as  to  what  is  suffi- 
cient in  any  particular  case  to  constitute  a  part  of  the  cause 
of  action,  but  having  reached  the  conclusion  that  under  the 
terms  of  the  Charter  foreigners  are  amenable  to  the  jurisdic- 
tion when  the  whole  cause  of  action  arises  here^  I  think  it 
impossible  to  draw  a  line  there  and  say  that  it  was  not  also 
the  intention  to  include  them  when  jurisdiction  is  given 
on  the  ground  of  a  part  of  the  cause  of  action  arising  here. 
It  may  also  be  observed  that  this  provision  of  our  Charter 
goes  no  further  in  principle  than  Section  19  of  the  English 
C.  L.  Procedure  Act  1852,  which  gives  the  English  Courts  a 
discretionary  power  of  proceeding  with  a  suit  against  a 
foreigner  resident  abroad  upon  being  satisfied  that  there  is 
a  causeof  action  which  hasar.  •  n  within  the  jurisdiction  or 
in  respect  of  the  breach  of  a  contract  made  within  the  juris- 
diction (See  Allhuaen  v.  Melgarego,  37  L.  J.  Q.  B.  169.) 

The  framers  of  the  new  Charter  have  evidently  con- 
sidered that  it  might  be  left  to  the  discretion  of  the  Court 
either  to  assume  or  decline  jurisdiction  in  cases  in  which  part 
only  of  the  cause  of  action  has  arisen  within  the  local  limits 
of  the  Court's  oidinary  original  jurisdiction,  Midif  in  any  case 
in  which  the  jurisdiction  is  exercised,  it  should  become  neces- 
sary to  resort  to  a  foreign  tribunal  to  enforce  the  decree  that 
tribunal  would  probably,  before  enforcing  it  against  subjects 
of  its  own  State,  consider  whether  the  discretion  had  been 
jnoperly  exercised;  but  the  question  whether  the  Courts  of 
the  foreign  country  in  which  the  defendants  are  inhabitants 
would  enforce  it  is  a  different  question  from  that  of  the  juris- 
diction of  the  Court  in  which  the  suit  is  brought  to  pronounce 
the  decree.    On  this  point  I  may  refer  to  the  observation  of 
V.  C.    Stuart  on  the  last  occasion  when  the  case  of  Drwrn- 
mond  V.   Drummond  was  before  him  on  the  hearing  of  the 
cause  (37  L.  J.  Ch,  81 9.)''  The  necessary  intervention  of  a  foreign 
Court  in  aid  of  a  judgment  of  one  of  our  owp  has  never  been 
considered  a  reason  for  this  Court  refusing  to  entertain  juris- 
diction," and  to  that  of  Lord  Justice  Turner  at  a  previous 
stage  of  the  same  case  (Vol.  36,  p.  161}  with  reference  to  the 
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Chancery  Orders  authorising  service  of  process  out  of  the       I86ft. 
jurisdiction : — ^"  If  in  consequence  of  these  orders  any  decree  q  j^  ^r^'  3^]^ 
be  made  against  a  person  out  of  the  jurisdiction,  it  will  be     0/  1869. 
for  the  Courts  of  the  country  in  which  he  may  reside  to  de- 
termine whether  the  decree  should  be  enforced  against  him." 

Upon  the  whole,  therefore,  I  come  to  the  conclusion  that 
this  Court  has  jurisdiction  to  proceed  with  this  suit,  and  I 
must  refer  it  to  a  Judge  in  Chambers  to  take  an  account  of 
the  partnership  dealings  between  the  plaintiff  and  the  de- 
fendants  under  the  contract  of  partnership  in  tlie  plaint 
mentioned.  And  the  further  heai*ing  of  the  suit  will  stand 
adjourned  until  the  usual  time  after  the  Judge's  certificate 
has  been  made« 


CivU  MisceHaneou^  Regular  Appeal  No,  278  of  1868. 
Olagasctndabam  Pillay  and  28  others. ..re^i^io7iers. 

MUTTIEN  Chetty..... Counter  Petitioner. 

By  Madras  Act  VIII  of  1865,  au  appeal  from  the  decree  of  the 
Collector  lifts  to  the  Civil  Court.  The  Civil  Judge  has  no  power  to 
refer  appeals  under  the  Act  to  a  Priucipal  Sadr  Aiiiin  for  disposal. 

The  power  of  a  Civil  Judge  to  transfer  appeals  to  a  Piincipal  Sadr 
Amin  is  coufined  by  clause  3,  Section  8  of  Act  VII  of  1843,  to  ap- 
peals from  District  Munsifs* 

THIS  was  an  appeal  against  an  order  of  J.R.Daniel,  the       1869, 
Acting  Civil   Judge  of    Madura,    dated  the  2nd  of  -^"^"^  ^-' 
October  1868.  '^o-  278 " 

of  1868, 

The  petitioners  were  the  defendants  in  a  suit  before  ' 

the  Deputy  Collector  of  Madura  under  Madras  Act  VIII  of 
1863,  who  on  the  13th  of  June  1866  passed  a  decree  against 
the  defendants.  Petitioners  appealed  to  the  Civil  Judge,  who 
referred  the  appeal  to  the  Additional  Principal  Sadr  Amin 
for  disposal.  The  Principal  Sadr  Amin  by  a  decree  dated 
the  6th  of  September  1867  confirmed  the  decree  of  the 
Deputy  Collector. 

On  the  12th  of  August  1868  the  petitioners  presented 
a  petition  to  the  Civil  Court  stating  that  the  decree  of  the 
(a)    Pi-esent  :  Scotland,  C.  J.,  and  Collett,  3* 
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1869.        Additional  Principal  Sadr  Amin  was  inoperative,  and  pray- 
t^M^%  A  '  ^°S  *^^^  ^  decree  should  be  passed  on  the  merits  by  the 
>o.  278'    Civil  Court. 


of  1868. 


By  an  order  dated  the  3rd  September,  the  Civil  Judge 
.(G.  R.  Sharpe)  directed  that  the  appeal  from  the  decree  of 
the  Deputy  Collector  be  re-posted  for  hearing'.  The  Civil 
Judge  observed  that  the  appeal  was  preferred  in  regular 
course  to  the  Zillah Court, and  there  was  no  provision  under 
which  the  Zillah  Judge  could  divest  himself  of  the  respon- 
sibility thereby  thrown  upon  him  to  decide  it. 

Upon  the  ease  coming  on.  for  hearing,  the  Acting  Civil 
Judge  held  that  it  was  not  competent  to  him  to  re-open  the 
case,  and  pass  another  judgment  in  appeal  (without  entering 
into  the  question  whether  the  Civil  Judge  had  authority 
to  refer  the  appeal  to  the  Additional  Principal  Sadr  Amin 
for  disposal,)  inasmuch  as  he  could  not  reverse  the  decree 
of  the  Principal  Sadr  Amin^ 

From  this  decision  the  petitioners  appealed  to  the  High 
Court  upon  the  ground  that  the  Acting  Civil  Judge  ouglit 
to  have  heard  and  determined  the  appeal. 

0*SuUivan,  for  petitioners. 

The  Court  delivered  the  following 

Judgment  ; — This  was  a  suit  instituted  before  the* 
Collector  under  Madras  Act  VlII  of  1865-  in  which  he  made 
a  decree.  Under  Section  69  of  that  Act,  an  appeal  from  that 
decree  was  preferred  to  the  Civil  Court,  and  the  then  Civil 
Judge  referred  the  appeal  for  disposal  to  the  Principal  Sadr 
Amin  who  heard  the  appeal  and  made  a  decree  confirming 
the  Collector's  decision.  Upon  petition  by  the  appellant,  the 
succeeding  Civil  Judge  held  the  transfer  of  the  appeal  to 
the  Principal  Sadr  Amin  illegal,  and  ordered  the  appeal  to 
be  re-posted  for  hearing  in  the  Civil  Court,  which  was  done* 

Before  the  day  of  hearing,  there  was  another  Civil  Judge 
appointed,  and  he  held  that  the  decree  of  the  Principal  Sadr 
Amin  was  valid,  and  that  he  could  not  re-hear  the  appeaK 

From  that  order  the  present  appeal  is  brought. 
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The  Madras  Act  VIIT  of  1865  expressly  limits  the  appeal        1869. 

to  the  Civil  Court,  and  the  power  vested  in  a  Civil  Judge  c.  M,  H~a! 
to  transfer  appeals  to  a  Principal  Sadr  Amin  is  given  by     ^^'  278 


clause  3,  Section  8,  Act  VII  of  1843,  and  is  confined  to  "  any 
appeals  from  District  Munsifs  which  may  be  filed  in  a 
Zillah  Court." 

We  are  therefore  of  opinion  that  the  decree  by  the 
Principal^Sadr  Amin  was  made  without  jurisdiction  and  is 
a  nullity,  and  the  order  now  appealed  from  must  be  set 
aside,  and  the  appeal  set  down  for  hearing  in  due  course  in 
the  Civil  Court. 


0/  18(58. 


Sljppenate  3(uns;iiiftton  (a) 

Criminal  Petition  No,  247  of  1868. 
Panchanada  Tambiran Petitioner. 

A  CrimiDal  Court  inflicting  a  fine  for  contempt  of  Court  should 
specifically  record  its  reasouaand  the  facts  constituting  the  contempt, 
with  any  statement  the  offender  may  make,  as  well  as  the  finding  and 
sentence. 

Where  this  course  was  not  adopted,  the  High  Court  set  aside  the 
order  inflicting  a  fine. 

THIS  was  a  petition  against  an  order  of  the  Session  Judge       ^Sfla 
of  Madura,  dated  13th  October  1868.  .  January  22. 

The  petitioner  preferred  a  charge  of  criminal  trespass  *^y  ^gg'g 
under  Section  447  of  the  Indian  Penal  Code  against  one 
Chappani  Muthu  Pillay,  The  charge  was  dismissed  by  the 
Assistant  Magistrate  of  Madura,  whereupon  the  petitioner 
presented  a  petition  to  the  Court  of  Session  complaining  of 
the  dismissal  of  the  charge,  and  asking  the  Court  of  Session 
to  direct  the  committal  of  the  defendant  for  trial  by  that 
Court  under  Section  434  of  the  Code  of  Criminal  Procedure 
upon  a  charge  of  dacoity,  and  also  to  ask  for  the  sanction  of 
the  High  Court  to  institute  criminal  proceedings  against 
the  Deputy  Collector  who  had  investigated  a  charge  pre- 
ferred by  the  defendant  Chapani  Muthu  Pillay  against  the 
petitioner  which,  wasalso  dismissed,  founded  upon  theirregu- 
larity  and  illegality  of  the  Deputy  Collector's  proceedings; 

(a)  Present :  Scotland^  C.  J  and  Collett,  J^ 
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1869.  The  Session  Court  rejected  the  petitions  by  an  order 

c'Tl^  Si  ^^^^  ^^^^  "^^^y  •^^^®-  ^^®  petitioner  presented  another 
0/1868.  petition  to  the  Session  Court  asking  for  authenticated 
copies  of  certain  orders  passed  upon  his  petitions  and  the 
return  of  certain  documents  which  had  been  filed  with  the 
petitions.  This  petition  was  rejected  on  the  ground  that  it 
was  insufficiently  stamped. 

In  the  course  of  the  proceedings  connected  with  the 
petitions,  the  Session  Judge  of  Madura  fined  the  petitioner 
Bupees  50  for  a  contempt  of  Court,  the  nature  of  which  did 
not  appear,  and^the  amount  of  the  fine  was  paid. 

On  the  10th  October  18C8,  the  petitioner  applied  to  the 
Acting  Session  Judge  for  a  copy  of  the  order  fining  him, 
and  praying  that  the  amount  of  the  fine  should  be  returned 
to  him. 

Upon  this  petition,  the  Acting  Session  Judge  passed  an 
order  dated  13th  October  1868,  setting  forth  that  no  writ-, 
ten  order  had  been  passed  imposing  the  fine,  as  ought  to 
have  been  done  under  Section  163,  Code  of  Criminal  Proce- 
dure, but  an  entry  in  the  accounts  showed  that  the  fine  had 
been  collected.  The  Acting  Session  Judge  had  no  means 
of  judging  of  the  merits  of  the  case  nor  of  remitting  the 
fine,  as  the  order  imposing  it  had  been  passed  by  his  prede* 
cesser. 

The  petitioner  presented  a  petition  to  the  High  Court 
under  Section  404  of  the  Criminal  Procedure  Code,  praying 
that  the  fine  collected  from  him  without  any  written  order 
authorizing  its  imposition  should  be  ordered  to  be  returned 
to  him,  and  also  asking  for  permission  to  prosecute  the 
Deputy  Collector  and  others. 

Kamahara  Menon,  for  the  petitioner. 

The  Court  delivered  the  following 

Judgment  : — It  appears  from  the  return  made  by  the 
Acting  Session  Judge  that  the  fine  of  50  Rupees  was  levied 
from  the  petitioner  for  some  alleged  contempt  of  Court. 
The  law  requires  that  a  Criminal  Court  inflicting  a  fine  for 
contempt  of  Court  should  specifically  record  its  reasons, 
"the  facts  constituting  the  contempt  with  any  statement  the 
ofiender  may  make  as  well   as  the    finding  and  sentence. 
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In  this  case  no  reasons  have  been  recorded,  and  we  must       "^^69. 
therefore  suppose  that  there  was  in  fact  no  good  ground  for  (ypr^^2^ 
fining  the  petitioner.    The  order  must  be  set   aside.     It  is     of  1868. 
accordingly  ordered   that  the  order  of  the  Ses  sion  Court 
fining  the  petitioner  be,  and  it  hereby  is  quashed,  and  that 
the  fine  levied  be  returned  to  the  petitioner. 


Special  Appaal  No,  369  of  1868. 
PoDiYAR  Vasudavan  Nambudripad.  Special  Appellant 

The  provisions  of  Section  170  of  the  Code  of  Civil  Procedure 
ought  to  oe  exercised  with  the  most  temperate  discretion. 

Where  the  Court  might  have  treated  one  of  the  defendants  as  in 
default  and  passed  judgment  against  him  under  the  above  Sectioni 
but  instead  of  doing  so  passed  over  the  default  and  made  an  order 
adjourning  the  further  hearing  of  the  suit,  and  on  the  day  to  which 
the  hearing  was  adjourned  disposed  of  the  suit  under  Section  1 70, 

Beld  that  the  Court  by  its  own  act  was  not  in  a  position  to  treat 
the  defendant  as  in  default. 


1869. 


THIS    was   a  Special    Appeal  against  the  decision  of  „,'^°^^'  .^ 
G.   R.   Sharpe,  the  Civil  Judge  of  Calicut,  in  Regular  s.  A,  No.  369 
Appeal  No.  54  of  1868,  modifying  the  decree  of  the  Court     ^^  ^^^^* 
of  the  District   Munsif  of  Calicut  in  Original  Suit  No. 
1,368  of  1861. 

The  Advocate  Oeneral  and  Karnakara  Menon  for 
the  special  appellant,  the  second  defendant, 

Sanjiva  Row,  for  the  1st,  and  Parthaaarthy  Aiyangar, 
for  the  3rd  special  respondent,  the  plaintift'  and  the  39th 
defendant. 

The  facts  appear  from  the  following 

Judgment; — In  this  suit  judgment  was  given  against 
the  2nd  defendant  under  Section  170,  Civil  Procedure 
Code,  on  two  alleged  grounds  of  default;  (1)  that  he  failed 
to  attend  to  give  evidence  in  accordance  with  a  summons ; 
and  (2)  that  he  failed  to  produce  a  certain  document.  It 
now  turns  out  on  further  enquiry  that  the  2nd  defendant 
never  was  served  with  any  summons,  but  merely  with  a 

(a)    Present ;  Scotland,  0.  J ,  and  Ellis,  J. 


2S2  BtADRAS  ntOti  COtTRt  REJ^O&td. 

1869.  notice  to  show  cause  why  he  should  not  attend  to  giVe 
o  J  /\/o  369  ^yidcJ^ce.  The  first  ground  of  default  therefore  entirely 
of  1868.  fails.  As  to  the  second  ground,  it  appears  that  he  was 
required  to  produce  a  certain  document  on  the  8th  Novem- 
ber 1867,  and  he  failed  to  do  so,  bat  on  the  25th  November 
he  presented  a  document  along  with  a  petition  alleging 
that  no  such  document  as  that  described  in  the  notice 
served  on  him  ever  existed,  and  that  that  the  only  docu- 
ment which'  had  been  filed  by  him  in  the  former  suit 
Bpecified  in  the  notice  was  the  document  he  then  produced. 
It  appears  that  the  Court  of  First  Instance  on  the  same 
date  took  and  filed  in  the  record  a  copy  oi  the  document, 
returning  the  original  marked  as  *'  rejected."  It  is  cleat 
that  the  2nd  defendant  was  not  rightly  treated  as  in 
default  in  respect  to  the  non-production  of  the  document 
required  of  him;  for  in  the  first  place  he  was  entitled  to 
require  that  the  Court  of  First  Instance  should  inquii'6 
and  decide  whether  the  document  produced  was  the  only 
document  filed  in  the  former  suit,  or  whether  the  2nd 
defendant  was  in  possession  of  the  precise  document 
described  in  the  notice  before  it  adjudged  him  to  be  in 
default  for  its  non-production.  There  is  nothing  whatever 
to  show  that  the  Court  of  First  Instance  made  any  such 
enquiry,  and  certainly  no  decision  on  the  point  has  been 
recorded  by  it.  Then  in  the  next  place  the  Court  had 
itself  failed  to  comply  strictly  with  the  terms  of  Section 
170,  Civil  Procedure  Code.  The  Section  provides  that,  ou 
default  being  made,  the  Court  may  pass  judgment  against 
the  party  or  may  make  such  other  order  as  may  seem 
proper.  It  may  be  that  on  the  8th  November  the  Court 
might  have  treated  the  2nd  defendant  as  in  de&ult  and 
have  passed  judgment  against  him,  but  instead  of  doing  so, 
it  passed  over  the  default  and  made  an  order  adjourning 
the  suit,  and  at  the  adjourned  hearing  on  the  7th  Decem- 
ber 1867  the  suit  was  finally  heard  and  disposed  of,  so 
that  subsequently  to  the  8th  November  the  Court  by  its 
own  act  never  wajs  in  a  position  to  treat  the  defendant  as 
in  default  or  to  deal  with  him  under  Section  170.  The 
Lower  Appellate  Court  no  doubt  decided  that  the  docu- 
ment produced  by  the  2nd  defendant  was  not  the  docu- 
ment which  had  been  filed  by  him  in  the  former  suit,  and 
this  on  the  ground  that    the   original   did  not  bear  the 
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initials  of  the  MuDsif.  This  was  obviously  a  very  incon-  '18^^« 
elusive  gruanel,  ds  the  omisnon  might  have  been  the  result  ^  ^  Vo^3Q9 
of  a  mere  accident,  and  certainly  it  was  a  most  tinsatisfac-  of  i86S, 
tory  ground  to  go  upon  when  the  question  might  have 
been  settled  beyond  dispute  by  sending  for  the  record  of 
the  suit  which  ought  to  have  been  in  the  Civil  Judge's 
own  record-room.  We  have  already  in  more  than  one 
ireported  decision  of  this  Court  had  occasion  to  point  out 
that,  what  may  be  termed  the  penal  provisions  of  Section 
170,  however  necessary  in  this  country  to  meet  extreme 
^cases^  ought  to  be  exercised  with  the  most  temperate  dis- 
"Cretion,  and  we  think  that  if  due  forbearance  and  delibera- 
tion had  been  .shown  by  the  Lower  Courts  in  the  present 
"case  both  would  have  recognized  the  impropriety  of 
dealing  with  the  case  under  Section  170.  Under  Section 
351,  we  therefore  reverse  the  decrees  below  and  remand  the 
^uit  through  the  Civil  Court  to  the  Court  of  First 
Instance  to  be  heard  and  determined  upon  the  merits,  and 
this  must  necessarily  be  as  to  all  the  parties  to  the  suit. 
7he  party  who  may  ultimately  succeed  will  be  entitled  to 
bis  costB  hitherto  throughout  the  suit  and  appeals. 


Referred  Case  No.  3  of  1869. 
SuBBUViYAN Petitionet. 

The  summary  remedy  under  Section  bZ  of  the  Hegistration  Attin 
made  applicabfe  only  as  between  the  immediate  parties  to  the  regis- 
tered obligation.  Such  remedy  caonot  therefore  be  enforced  by  the 
representative  of  an  obligee. 

THIS  Was  a  case  referred  for  the  opinion  of  the  High  Court       1869. 
by  Appahvya,  the  District  Munsif  of  Perumbalore.  J*^^  ^* 

(  The  petitioner  presented  a  petition  to  the  District  ^f  ^^^^' 
JkTunsif  under  Section  53  of  the  Indian  Registration  Act 
(XX  of  1866,)  praying  for  a  decree  for  rupees  385-12-0 
due  by  virtue  of  a  duly  registered  bond  executed  to 
his  deceased  undivided  younger  brother  Aiyatorai  Aiyanby 
the  defendants.  The  petitioner  produced  a  certificate  under 
^ct  XXVII  of  1860  authorizing  him,  as  the  uncle  and 
guardian  of  the  adopted  minor  son  of  the  said  Aiyatorai 
Aiyan,  to  collect  the  debts  due  to  the  estate  of  the  latte^» 
(a)    Preaent :    Scotland,  C.  J.  and  Ellis,  J. 

30 
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1869.  The  question  raised  for  determination  was  whether 

jg.  C,  No.  3  *  ^^^  petitioner,  who  was  not  a  party  to  the  registration  of 

of  1869.     the  bond  sued  on,  could  be  allowed  summarily  to  recover 

the  amount  thereof  under  the  provisions  of  the  said  Section 

as  the  representative  of  the  deceased  obligee. 

The  District  Munsif  was  of  opinion  that  the  peti- 
tioner was  entitled  to  recover,  but  submitted  the  question 
for  the  decision  of  the  High  Court. 

No  Counsel  were  instructed. 
The  Court  delivered  the  following 

Judgment  : — We  are  of  opinion  that  the  petitioner 
was  not  entitled  to  proceed  under  Section  S3  of  the  Regis- 
tration Act.  The  decision  of  the  Court  in  the  case  reported 
in  3,  Madras  High  Court  Reports,  199,  is  an  authority  for 
the  construction  that  the  summary  remedy  under  that  Sec- 
tion is  made  applicable  only  as  between  the  immediate  par- 
ties to  the  registered  obligation,  and  we  see  nothing  in  the 
language  of  the  Sections  53  to  55  to  warrant  a  distinction 
in  favor  of  the  representative  of  an  obligee. 


SpprUate  3^ujrifiitii(tton.  (a) 

Special  Appeal  No.  451  of  1868. 

N.  Krishnamma Special  Appellant. 

N.  Papa  and  2  others Special  Beapondents. 

The  words  *'  the  heirs  of  the  preceding  Kurnum"  in  Section  7  of 
Regulation  XXIX  of  1803  mean  his  next  of  kin  according  to  the  order 
of  succession  of  several  grades  of  legal  heirs  and  not  heirs  in  the 
order  of  succession  to  undivided  divisible  ancestral  property. 

A  daughter's  son  is  one  of  the  nearer  sapindas,  and  in  the  line 
of  heirs  before  a  brother's  son  according  to  Hindu  Law. 

SembUf  an  illegitimate  son  of  a  Sudra  by  his  concubine  is  his  heir 
in  preference  to  a  brother's  son. 

1869.       rpHIS    was    a   special    appeal    against   the   decision  of 
February  16.  J[     p   gnuivasa  Rao,  the  Principal  Sadr  Amin  of  Vizaga- 
•/  1868.     patam,  in  Regular  Appeals  Nos.  102  and  117  of  1867,  revers- 
ing the  decree  of  the  Court  of    the  District  Munsif  of 
Yizagapatam  in  Original  Suit  No.  18  of  1864. 
(n)   Present ;  Scotland^  C.  J.  and  Innes,  J. 
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This  was  a  suit  brought  for  the  establishment  of  plain-        1869. 
tiflTs  right   to  the   office  of  kurnum  of  Kupparada   and  ^^/"^yvTiSl 
Butcherazpefcta,  under  Regulation  XXIX  of  1802,  and  to     of  1 868. 
recover  lands  attached  thereto. 

The  defendants  pleaded  that  the  2nd  defendant  was 
entitled  to  the  office  of  kurnum,  but  that  the  lands  did 
not  belong  thereto,  they  having  been  given  by  the  3rd 
defendant  to  the  2nd  for  temporary  enjoyment,  and  were 
resumable  at  any  moment. 

The  District  Munsif  of  Vizagapatara  made  a  decree 
declaring  the  Ist  plaintiff's  right  as  well  to  the  kurnumV 
office  as  to  the  lands. 

The  1st  and  2nd  defendants  appealed  to  the  Court 
of  the  Principal  Sadr  Amin  of  Vizagapatam  who  dismissed 
the  suit 

The  following  is  extracted  from  the  Judgment  of  the 
Principal  Sadr  Amin  : — 

The  only  question  to  be  determined  is  who  is  tha 
next  heir  to  Ramannah  the  late  kurnum  ?  Of  the  two 
claimants  the  1st  plaintiff's  position,  as  the  son  of  Raman- 
nah's  deceased  brother,  is  acknowledged  on  all  hands,  and 
he  will  therefore  succeed  in  the  absence  of  an  intermediate 
heir.  Is  there  any  such  heir  ?  Is  the  query  upon  the 
answer  to  which  depends  the  whole  case  and  this  answer 
in  its  turn  depends  upon  the  question  whether  the  son  of 
Ramannah's  concubine  (2nd  defendant)  is  his  son  in  the 
eye  of  the  law. 

All  the  parties  in  the  case  are  Hindus,— the  plain- 
tiffs vakil  states  that  the  family  in  question  is  of  the  cast 
called  "  Calinga."  There  is  no  evidence  to  prove  this  ;  but 
then  the  vakil  admits  that  the  said  cast  is  something  other 
than  Brahmana,  Khsatraya,and  Vyseya.  It  is  clear  there- 
fore that  it  must  be  "  Sudra,"  for  there  are  only  four  casts 
among  the  Hindus.  "  Menu"  declares,  Chapter  X,  Section 
4,  that,  *'  the  Sacredotal,  the  Military,  and  tlie  Commercial, 
these  three  are  twice  born  classes,  the  Sudra  the  fourth  is 
of  the  once  born  class.  There  *'  is  no  fifth  class."  I  there- 
fore hold  that  Ramannah  was  a  "  Sudra." 

Hien   as   to  the    woman  kept    by   Ramannah,     the 
plaintiffs  vakil  argues  that  she  was  not  of  a  class  in  which 
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1869.  he  could  have  married,  she  being  a  person  of  a  dass  called 
J  j^^^akT**  Reddiky"  quite  diflTerent  from  Ramannah's.  But  the 
of  1868.  vakil  admits  that  the  claji>s  of  Reddikj  is  one  of  such, 
divisions  of  the  cast  of  Sudra.  The  law  makes  no  distinctioi^ 
as  to  such  sub-divisions,  unlesa  one  of  the  parties  were  so 
degraded  as  to  forbid  all  sorts  of  intercourse  between  thenx 
according  to  any  approved  custom  or  usage.  But  such  is 
itot  the  case  here. 

The  law  is  clear  on  the  subject  It  is  stated  that 
'^  for  a  Sudra  is.  ordained  a  wife  of  his  own  class  and  no 
gther"  (Menu>  Chapter  III,  Section  13,  and  Chapter  IX* 
Section  159),  and  there  is  no  provision  as  to  the  Bub-divi> 
sions  whatever.  The  Madras  High  Court  in  Regular 
Appeal  No.  45  of  1867  (M.  H,  C.  R.  Vol.  I.  483)  declared  that 
*'  there  being  no  proof  of  special  custom  or  usage,  the 
''  marriage  would  be  valid,  even  though  the  parties  had  been. 
^  of  different  sects  or  cast  divisions  of  the  fourth  or  Sudra 
''  class,"  and  again,  the  classes  spoken  of  are  the  four  classes 
recognized  by  Menu,  and  not  the  infinite  sub-divisions  of 
these  classes  introduced  in  the  progress  of  time." 

So  then  the  woman  was  one  whom  Ramannah 
oould  have  legally  married.  But  he  did  not  marry  her^ 
He  kept  her  as  a  concubine  and  begot  2nd  defendant  by 
her.  Is  this  illegitimate  issue  entitled  to  succeed  as  heir  I 
The  law  on  the  subject  id  embodied  in  the  fallow^* 
ing  passages : — 

''  Manu,"  Chapter  IX,  Section  17^,  "  A  son  begotten 
by  a  man.  of  the  servile  class  on  his  female  slave,  or  on 
the  female  slave  of  his  male  slave,  may  take  a  share  of  the 
heritage,"  &c»,  vide  also  rules  to  the  same  effect  as  contained. 
in  Matakshara,  Chapter  1,.  Section  12f  paras.  1  and  2, 
Dayabhaga,  Chapter  IX,  verse  29,  Dattaka  Mimansa,  Sec- 
tion 2,  verse  26,  Dattaka  Chandrica,  Section  5»  verse  30 
and  Yagnavulkyaas  contained  in  Colebrooke's  Hindu  Law. 
Book,  y,  Chapter  III,  verses  174  and  175. 

So  then  the  son  of  a  Sudra  by  a  female  slav^ 
inherits.  But  who  is  a  slave?  and  whether  a  concubine 
can  be  classed  as  a  slave  1  are  questions  which  next  arise- 
for  Txaj  solution. 
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The  law  did  at  first  recognise  seven  sorts  of  slaves      1869. 
according  to  Menu,  but  the  number  has  been  since  iucreased  b  a  ^q  451 
to  fifteen  by  "  Narada"  as  follows.— (Colebrooke's  Digest,   'o/'ieca 
Book  III,  Chapter  I,  Section  1,  verse  29). 

(1).  One  born  of  a  female  slave  in  the  house  of  her, 
master  ;  (2)  one  bought ;  (3)  one  received  by  donation ;  (4) 
one  inherited  from  ancestors;  (5)  one  maintained  in  a 
famine;  (6)  one  pledged  by  former  master;  (7)  one  relieved 
from  great  debt;  (8)  one  made  captive  in  war  ;  (9)  a  slave 
won  in  a  stake ;  (10)  one  who  has  otfered  himself  up  in 
this  form ''  I  lun  thine";  (11)  one  apostate  from  religious 
mendacity;  (12)  a  slave  for  a  stipulated  time;  (13)  one 
maintained  in  consideration  of  service ;  (14)  a  slave  for 
the  sake  of  his  bride,  and  (15)  one  self-sold.  These  fifteen 
slaves  may  be  male  or  female.  Of  these,  the  woman  wha 
consented  to  be  kept  by  a  man,  does,  in  my  opinion,  come 
under  No.  10,  i.  e.,  a  slave  who  offers  herself  thus,  **  I  am 
thine",  and  this  is  evident  from  the  law  classing  together 
a  female  slave  and  an  unmarried  Sudra  woman  kept  by  a 
man  thus : — 


The  son  of  a  Sudra  by 
a  female  slave  or  other 


Yagnemulka  Book  V,  Chapter  III, 
Section  174,  Commentary  II,  p.     

321 .  I  Sudra  woman  not  legally 

Colebrooke's  Dig.Stokes'£d.  p.  298.  J  married,  shall  share,  &c^ 

Dayabhagha,  Chapter  IX,  verses )      ^.^^^        ^.^^^^ 
29^— ol.  y 

Thus  it  is  clear  that  no  particular  stress  is  laid 
on  the  term  son  oi%lave  mentioned  in  the  law.  It  must  be 
taken  tamean  the  sou  of  a  woman  not  legally  married,  i.  e.» 
all  illegitima'te  issae.  In  fact  one  of  the  best  Englisht 
authorities  on  the  Hindu  Law,  Mr.  Colebrooke,  states  "  that 
issue  by  a  ccmcubine  is  described  in  the  law  as  a  sou  by 
a  female  slave  or  by  a  Sudra  woman.  If  the  father  be 
Sudra,  he  might  have  allotted  a  share  to  his  illegitimate 
l|on,"  SiJcT.  Strange,  (ll,.page  68).  SirT.  Strange  himself  in 
his  own  words  states  (I,  p.  68-G9-132)  ''  that  an  iUegitimatq 
son  of  a  Sudra  is  entitled  to  inheritance,  and  that  an  illegiti* 
mate  son  is  the  offspring  of  a  woman  not  legally  married 
io  the  putative  father/'  Mr.  Elberling  too  states  the  sam.Q 
thing  (Section  160.) 
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1869.  Moreover,    it  musfc    be    observed  that    slftvery    has 

S^l^No  451  ^^^'  ^^^y  fortunately,  unknown  in  India  fron\  the  time 
of  1868.  she  came  under  the  English  rule,  and  an  express  enactment 
has  been  passed  (Act  V  of  1843)  declaring  that  no  right 
arising  out  of  an  alleged  property  in  the  person  Jn  services 
of  another  as  a  slave  shall  be  enforced  by  any  Civil  or 
Criminal  Court  or  Magistrate,  &c.,  &c.  Consequently,  if  th^ 
rule,  in  Bindu  Law,  that  the  son  of  a  slave  shj^l  inherit| 
meant,  the  son  of  a  slave  in  the  very  literal  an(i  limite(] 
sense  of  the  word  slave,  and  never  extended  to  fen^ales  kept 
by  men  as  their  fixed  concubines,,  the  highest  Judicial 
Courts  in  India  would  not  have  recognised  the  rights  of 
illegitimate  issue  of  a  Sudra  at  all.  This  portion  of  th^ 
Hindu  Law  would  have  been  set  down  as  obsolete^  and  the 
civil  rights  of  Sudras,  like  those  of  the  three  regenerate 
tribes,  who  have  been  confined  to  the  issue  of  a  man  ai^d 
his  wedded  wife^  and  none  other.  But  such  is  not  the 
case  as  I  will  presently  prove. 

In  a  case  cited  in  Morley's  Digest  (Vol.  I,  p.  310)> 
it  was  declared  that,  "  among  Sudras,  illegitimate  sons 
inherit  to  their  putative  father." 

Another  case  in  which  a  concubine's  son  was 
treated  as  a  slave's  son  and  held  entitled  to  inheritance,  is 
to  be  found  among  the  notes  of  Sir  Edward  Hyde  East's 
cases,  No.  XXXI  in  Morley's  ]-)igest  II,  p.  43, 

The  late  Sadr  Court  of  Madras  recognised  the 
right  of  an  illegitimate  son  of  a  Sudra  to  inheritance  in  No. 
652  of  1 360. 

The  Madras  High  Court,  in  Special  Appeal  No. 
45  of  1863^  in  which  the  contention  was,  that  a  certain 
party  was  the  son  of  a  Sudra  by  a  concubine,  declared  on  the 
authority  of  the  Mitakshara,  Chapter  I,  Section  12,  and  Sir 
Thomas  Strange's  Hindu  Law,  I,  p.  1 32,  that  "  the  law  has 
been  and  still  is  that  the  illegitimate  children  succeed  their 
father  by  right  of  inheritance"  (M.  H.  C.  R.  I,  482.  Special 
Appeal  No.  23.)  Vide  also  High  Court  decision  in  297 
of  1864  (M.  H.  C.  R.  II  893.) 

In  support  of  the  above,  I  may  also  cite  the  Privy 
Council  Judgment  in  the  case  of  Chutary  Run  Merdun  Syu 
V.  Sabub  Purtahad  Syi  (Sutherland's  Edition  of  1867, 
p.  313.)    With  reference  to  that  case  the  Honorable  Mr. 
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HoIIoway  observed  (M.  H.  C.  R.  II  484)  that  "  the  decision       1869, 
of  the  Judicial  Committee  that  the  iUegitimate  son  of  a  |^^2fg^^ 
Kshatriya  oould  not  inherit,  went  precisely  upon  the  ground    'of  1868. 
that  the   father  was  one  of  the  twice-born  tribes.    The 
whole  tenor  of  the  judgment  shews  that  if  the  father  had 
been  a  Sudrli,  the  son's  right   would  have  been  unques- 
tionable." 

Under  these  circumstances,  I  come  to  the  con- 
clusion that  the  son  of  a  Sudra  by  a  kept  woman,  who  is 
also  of  the  Budra  cast,  though  of  a  different  sub-division, 
is  entitled  to  inheritance  under  the  Hindu  Law,  and  that 
therefore  th6  2nd  defendant  in  this  case  is  a  legal  heir  to 
the  late  kurtium  Ramannah.  ^ 

But  thdn  the  right  of  such  an  illegitimate  son  of  a 
Sudra  is  not  kn  unqualified  one.  The  essence  of  the  whole 
law  on  the  i^ubject  is  contained  in  the  work  of  Sir  T. 
Strange's  Hindu  Law,  wherein  the  author  says,  *'  Among 
Sudras,  illegitimate  continue  to  participate  with  legitimate 
sons,  if  there  be  any.     If  there  be  none,   nor  daughters, 

nor  daughter's  sons,  they  are  distinguishable  in  point  of 
inheritance  froih  legitimate  sons.''     (Vol  I,  p.  132.) 

In  this  cas^  it  is  allowed  that  Bamannah  has  left  a 
daughter  and  daughter's  son,  besides  the  illegitimate  son 
the  2nd  defendant.  The  subject  of  this  suit  being  one  of 
inheritance  to  the  office  of  kurnum,  the  daughter's  claim 
becomes  lapsed  owing  to  her  incapacity  to  perform  the 
same  (Vide  decision  of  the  Sadr  Udalut  in  Special  Ap])eal 
No8.  85  of  1844  and  45  of  1852V  There  remains  therefore 
the  daughter's  son  and  illegitimate  son  (2nd  defendant)  ; 
the  selection  lies  between  them,  and  either  of  them  would 
exclude  the  1st  plaintiff  in  toto.  Consequently,  without 
expressing  any  opinion  for  or  against  the  absent  party,  i.  e,» 
the  said  Bamannah's  daughter's  son,  and  confirming  my 
observations  to  first  plaintiff  and  2nd  defendant,  I  declare 
it,  as  my  decided  opinion,  that  the  selection  made  by  the 
Maharajah  of  Vizianagrum  (3rd  defendant)  in  favor  of  the 
2nd  defendant  was  the  most  legal  and  justifiable  one  and 
must  be  upheld. 

Since  thus  the  1st  plaintifi's  heirship  to  succeed  to  the 
office  of  kurnum  is  negatived,  his  claim  to  lands,  which  ho 
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1869.       describes  as  belonging  to  that  office,  must  be  disallowed  of 

<"A^^4bi ^^^^^^'  ^°^  consequently  it  becomes  unnecessary  to  ente^ 

. «/ 1868.     into  an  investigation  in  this  case  as  to  whether  the  lands 

in  question  do  really  belong  to  the  said  kurnum's  office,  or 

are  held  by  the  2nd   defendant  by  a  special  temporary 

grant  from  the  Maharajah  of  Vizianagrum. 

Under  all  these  circumstances,  I  reverse  the  decree 
appealed  against,  and  dismiss  the  plaintiff's  suit  taxing  him 
with  bis  own  and  defendant's  costs  throughout, 

Sloan,  and  Kuppuramaaamy  Saatry,  for  the  special 
appellant,  the  first  plaintiff. 

Scharlieh  for  the.  special  respondent,  the  third  de* 
fendant. 

The  Court  delivered  the  following 

Judgment: — This  is  a  suit  to  establish  the  righk 
claimed  by  the  plaintiff  to  an  hereditary  office  of  kurnum> 
and  to  recover  the  lands  forming  the  mirasi  maniem  attached 
thereto.  The  2nd  defendant  is  the  present  holder  of 
the  office,  having  been  appointed  by  the  3rd  defendant 
under  Regulation  XXIX  of  1802.  Both  the  Lower  Courts 
have  found  that  the  office  is  hereditary  ;  and  that  the  last 
rightful  possessor,  Bamanna,  died  undivided  from  his  family ; 
that  he  was  the  paternal  uncle  of  the  plaintiffs  and  the 
natural  father  of  the  2nd  defendant ;  and  that  he  also  left 
surviving  him  a  legitimate  daughter  and  her  son,  both  of 
whom  are  still  living.  On  these  findings  the  original  Court 
decreed  that  the  1st  plaintiff  was  entitled  to  be  appointed 
by  the  3rd  defendant  to  the  office,  and  finding  also  that 
the  lands  claimed  were  appurtenant  to  and  passed  with 
the  office,  it  decreed  further  the  plaintiff's  right  to  posses- 
sion of  the  lands.  But  the  Lower  Appellate  Court  has 
Reversed  that  decree  and  dismissed  the  suit  without  going 
into  the  question  whether  the  lands  are  appurtenant  ta 
the  office,  on  the  ground  that  the  2nd  defendant,  the  illegiti*^ 
mate  son  of  Ramanna  by  the  1st  defendant,  his  concubine^ 
was  his  heir,  and  entitled  to  the  office  in  preference  to  the 
plaintiff,  Ramanna  being  a  Sudra. 

From  that  decision  the  1st  plaintiff  has  appealed,  and 
the  objection  relied  upon  on  his  behalf  is  that  the  Hindu 
Law  in  regard  to  the  rights  of  an  illegitimate  son  of  a 
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Stidra  to  inherit  is  strictly  limited  to  a  son  by  a  woman     J[®J?®- 
in  one  of  the  conditions  of  slavery  defined  by  the  law.  This  5,^  iioTiii 
position  has  been  met  on  the  part  of  the  respondents  with     of^ses. 
the  argument  not  otily  that  the  law  has  a  general  appli- 
<:ation  to  all  illegitimate  sons  of  Sudras^  but  that  assuming 
the  law  to  be  so  limited,  and  the  2nd  defendant  not 
eligible,  the  legitimate  grandson  of  Ramanna  through  his 
daughter  is  a  nearer  heir  than  his  nephew,  the  appellant, 
and  of  right  therefore  entitled  preferably  to  the  'office 
under  the  Regulation,  and  we  are  of  opinion  that  this  con- 
tention is  well  founded  and  fatal  to  the  claim  in  the  suit. 

We  think  that  the  words  "  the  heirs  of  the  preceding 
kumum"  in  Section  7  of  Regulation  XXIX  of  18C2,  mean 
his  next  of  kin  according  to  the  order  of  succession  of  the 
several  grades  of  legal  heirs,  and  not,  as  has  been  argued 
on  behalf  of  the  appellant,  heirs  in  the  order  of  succession 
to  undivided  divisible  ancestral  property.  Now  a  daughter's 
«on  is  clearly  one  of  the  nearer  sapindas  and  in  the  line  of 
heirs  before  a  brother's  son,  and  consequently  if  the  appel- 
lant's objection  is  valid,  the  2nd  defendant  is  the  person 
whom  the  Section  makes  it  obligatory  on  the  3rd  defend- 
ant to  appoint,  except  he  be  incapacitated  for  the  duties 
of  the  office,  and  that  must  be  established  by  proof  before 
the  Judge  of  the  Zillah,  which  it  is  not  pretended  has  been 
done.  The  plaintiff  therefore  has  failed  to  show  a  right  ss 
heir  rendering  his  appointment  to  the  office  obligatory  on 
the  3rd  defendant. 

It  becomes  unneceBsary  to  express  a  decision  on  the 
appellant's  objection  to  the  2nd  defendant's  right  to  succeed, 
but  we  may  observe  that  our  present  apprehension  of  the 
authorities  leads  us  to  think  that  the  Lower  Appellate 
Court  has  taken  the  sound  view  of  the  law. 

The  decree  appealed  from  must  be  affirmed,  and  the 
appellant  must  pay  the  costs  of  the  1st  and  2nd  respond* 
ents. 


3^ 
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laipprllate  a^unsititctton.  H) 

Criminal  Petition  No.  30  of  1869. 

NARAPUEEDDY,  RArfAREODT,aild  )  p^^^^^^. 
VaKKALA  ADANtfA j 

The  severity  of  a  BenteDoe  is  not  of  itself  a  ground  on  which  the 
High  Court  can  call  for  the  record  of  a  trial  or  other  judicial  proceed- 
ing under  the  general  power  of  revision  given  by  Section  404  of  the 
Code  of  Criminal  Procedure, 

1869.       npHIS  was  a  petition  against  an  order  of  B.  Horsburgh, 
Fehmary  19,  1     ^he  Assistant  Magistrate  of  Cuddapah,  in  Case  No. 
0/1869.     27  of  1868,  confii*iBed  on  appeal  by  the  Session   Court  of 
Cuddapah. 

Miller^  for  the  prisoners. 

The  Court  delivered  the  following 

Judgment: — The  objection  that  the  acts  and  con- 
duct of  the  prisoners  as  proved  do  not  amount  to  an 
offence  is,  we  think,  untenable. 

The  other  objection,  that  the  sentence  is  excessive,  we 
should  be  inclined  to  give  effect  to  if  we  had  the  power,  for 
the  circumstauces  in  evidence  do  not  seem  to  us  to  call  for 
the  extreme  punishment  provided  by  Section  116  of  the 
Penal  Code.  But  the  severity  of  a  sentence  is  not  of  itself 
a  ground  on  which  the  Court  can  call  for  the  record  of  a 
trial  or  other  judicial  proceeding  under  the  general  power 
of  revision  in  Section  404  of  the  Code  of  Criminal  Pro** 
cedure  applicable  to  the  present  petition. 


(a)  Present :  Scotland,  C.  J.  and  Innes,  J. 


TjENKiTJL  SUBBA  BOW  ^.  SESHA  REDDT,  24>3 

appellatt  3uiiJ(tiiction.  f^) 

Befen^ed  Case  No.  4  of  1869; 
Venkata  Subba  Row  againet  Sesha  Reddy. 

Madnus  Aot  VIII  of  1865^  Section  6,  imposes  npop  village  kiirnums 
the  duty  of  signing  and  registering  puttahs  and  moochilkas  ezcbaoged 
under  the  Act.  Where  such  puttahs  and  moochilkas  were  not 
ttigned  or  registered  by  the  kurnum, 

Beld  that  a  suit  for  rent  may  be  maintained,  founded  upon  the 
mnochilka,  the  signature  and  registration  by  the  kurnum  not  being 
intended  to  be  a  condition  of  the  right  to  sue. 

THIS  waa  a  case  refeired  for  the  opinion  of  the  High  „.^^^^' 
Court  by  Ameruddin  Sheriff,  the  District  Munsif  of  ^  ^  ^^  ^' 
Proddatur.  of  1869. 

The  case  stated  that  the  plaintiff  sued  for  the  recovery 
of  Rupees  8,  being  two  years*  rent  of  certain  land  due  on  a 
moochilka. 

The  document  was  formally  drawn  up  in  the 
terms  required  hy  Section  3,  Madras  Act  YIII  of  1865,  but 
it  was  not  signed,,  and  was  not  registered  by  a  kurnum 
under  the  provisions  of  Section  6  of  the  Act. 

The  Munsif  was  of  opinion  that  registration  by  the 
kurnum  is  optional  and  not  compulsory,  but  he  referred  fur 
the  decision  of  the  High  Court  the  following  questions. — 

I.  Whether  the  registry  and  signature  by  the  village 
kurnum  of  puttahs  and  moochilkas  as  provided'for  in  Section 
6  of  Madras  Act  VIII  of  1865  were  optional  or  compulsory  I 

II.  If  compulsory,  whether  only  the  Collectors,  when 
trying  summary  suits,  or  the  ordinary  Courts  also,  are 
prohibited  from  acting  upon. such  puttahs  and  moochilkas 
not  signed  and  not  registered  by  kurnums. 

III.  If  the  ordinary  Courts  also  are  prohibited  from, 
acting  upon  such  documents,  what  is  the  procedure  for 
kurnums  or  parties  to  obtain  registry  and  signatures 
when  kurnums  refuse  to  do  so  or  when  they  are  absent 
from  the  station,  and  what  is  the  remedy  now  open  for 
landholders  to  recover  from  the  cultivators  the  rent  of  the 
years  mentioned  in  such  unregistered  moochilkas. 

IV.  Does  any. appeal  lie  to  the  High  Court  against  the 
orders  of  a  Court  of  Small  Causes  declining  to  make  a 

{a)   Present  :  Scotland,  C.  J.  and  Collett,  J, 
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^T^^^'  ^^  reference  under  Section,  22,  Act  X[  of  1865,  and  which  of 
R,C.  No.  A  *^®  *^^   words  '*  may"  and    "  shall"    mentioned  in  that 
0/1869.     Section  is  applicable  to  District  Munaifs. 

The  Court  delivered  the  following 

Judgment  : — In  this  case  we  understand  the  fact  to  be 
that  the  moochilka  sued  oa  was  given  in  exchange  for  a 
puttah  as  required  by  Sections  3  and  4  of  Madras  Act  VIII 
of  1865.  If  that  be  so,  we  are  of  opinion  that  the  suit  is 
maintainable  under  Section  7  of  the  Act.  We  think  that  Sec- 
tion 6  was  intended  to  impose  upon  kumums  the  duty  of 
signing  and  registering,  but  no  more.  Had  it  been  intended 
to  be  a  condition  of  the  right  to  sue^  it  would  have  been 
expressly  so  provided  in.  Section  7,  and  a  provision  made 
for  compelling  registration.  It  is  not  necessary  to  answer 
question  2,  and  question  3  is  not  a  question  which  arose  in 
the  trial  of  the  suit,  and  therefore  ought  not  to  have  beea 
ifcferred. 


lappellate  SuriKliicttou.  (a} 

Referred  Case  No.  31  of  1868. 

Kristna  Eow  alioB  Muttukistna  Row  against 
H.  F.  Muttukistna,  Esquire. 

Taking  it' that  the  ruld  of  English  Law,  that  the  relation  of  Coun- 
Bel. or  Advocate  and  Client  creates  the  mutud  incapaoity  to  make  a 
binding  contract  of  hiriog  and  service  either  express  or  implied, 
governs  the  relation  of  Advocate  and  Client  generally  in  this  country, 
there  must  be  the  relation  of  Advocate  and  Client  to  give  rise  to  the 
incapacity,  and  the  incapacity  is  strictly  confined  to  contracts  relating 
k)  service  as  an  Advocate  in.  litigation  and  matters  ancillary  to  suck 
service. 

The  degree  of  Barrister  is  but  one  of  the  qualifications  for  ad  in  is* 
aion  and  enrolment  as  an  Advocate  of  the  High  Court. 

Where  the  defendant,  a  Barrister  who  was  not  admitted  an  Advo- 
cate of  the  High  Court,  or  specially  authorised  to  plead  in  the  Session 
Court,  accepted  a  vakalutnamah  from-  the  plaintiff  to-  defend  him 
upon  a  charge  pending  in  the  Session  Court,  and  the  defendant  failed 
to  appear  on  the  day  to  which  the  trial  of  the  plaintiff  was  adjourned, 
and  the  plaintiff  sued  the  defendant  to.  recover  the  amount  of  the 
fee  paid. 

Held  tbat  the  suit  was  maintainable* 
1869.      mHIS  was  a  case  referred  for  the  opinion  of  the  High 
R.  C.  No.  31  A     Court  by  J;  R.  Daniel,  Acting  Judge  of  the  Court  of 
^18g8»     Small  Causes  of  Madura,  in  Suit  No.  1161  of  1868. 

ia)    Present ;  Scotland  Q.  J.  and  CoUett,  J. 
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The  following  was  the  case  stated :—  1869. 

March  1. 

The  plaintiff  sues  to  recover  Rupees  500,  being  fees  ^-  ^-  -^^^-  ^* 

paid  by  him  to  the  defendant  to  conduct  his  defence  in  a '"^ 

Criminal  case  before  the   Court  of  Session,  whereas  the 
defendant  did  not  conduct  his  defence. 

The  defendant  pleads  first  his  privilege  as  a  Barrister 
that  he  cannot  be  sued  at  all,  and,  secondly,  that  he  appeared 
and  was  ready  to  conduct  the  defence  at  the  Sessions  to 
which  the  case  was  committed,  but  that  the  case  was 
adjourned  by  the  Court  to  t'he  next  Sessions,  and  he  had 
therefore  done  all  that  he  was  bound  to  do. 

The  case  was  heard  before  me  on  the  10th  September 
1868,  and  a  decision  was  given  in  favor  of  plaintiff  subject 
to  the  opinion  of  the  High  Court  upon  the  following  case : 

On  the  first  point  raised,  I  am  of  opinion  that  Mr. 
Mutukistna  is  liable  to  be  sued.  It  is  true  that  in  England 
the  employment  of  a  Barrister  is  held  to  be  honorary,  and 
he  cannot  maintain  an  action  for  his  fees,  nor  can  he  be 
sued  for  recovery  of  fees  once  paid  to  him.  In  all  the 
English  cases,  however,  the  Barrister  practises  as  a  Barrister 
onlyy  and  I  know  of  no  case  where  it  has  been  ruled  that 
a  Barrister  practising  also  as  Attorney  is  not  liable  to  be 
sued*  It  is  presumed  from  the  relations  of  a  Barrister  and 
a  Client  that  no  contract  can  possibly  be  made  between 
them,  whereas  in  tbis  case  an  express  contiiact  has  been 
made,  and  its  terms  must  be  enforced. 

The  second  point  must  be  decided  according  to  the 
terms  of  the  contract  between  the  parties.  The  plaintift 
was  committed  for  trial  on  a  charge  of  forgery  to  the 
Session  Court  for  the  July  Sessions  1867.  At  the  end  of 
June  Mr.  Matukistna  undertook  to  defend  the  case  for 
Rupees  500  which  he  received. 

On  the  first  day  of  the  Sessions  Mr.  Mutukistn* 
appeared  and  applied  to  the  Court  to  advance  the  case  as 
he  was  going  to  Ceylon  and  the  case  was  posted  at  the 
end  of  the  Sessions.  The  Court  granted  the  application  ;  but 
on  the  next  day  the  Government  Prosecutor  applied  for  a 
postponement  of  the    case  for  the  next  Sessions,  and  the 
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1869.       case  was  accordingly  adjourned  and  intimation  givea  by 
«^-/>~l* — 'I'l  the  Judge  to  Mr.   Mutukistna  by  letter    that  the  case 

of  1868.     would  not  be  tried  that  Sessions. 

^"^■^"^— ^— ^— ^"^ 

Before  the  August  Sessions  following  Mr.  Mutu- 
kistna had  gone  to  Ceylon,  but  he  wrote  a  letter  to  Div 
Joseph  who  appeared,  and  not  only  applied  for,  but 
obtained,  a  further  postponement  of  the  case  for  the  Sep- 
tember Sessions. 

The  case  was  finally  decided  at  the  September 
Sessions.  Mr.  Mutukistna  returned  about  the  llth  of 
the  month,  but  the  case  had  already  been  disposed  of,  and 
the  plaintiff  had  engaged  another  advocate  to  defend  him. 

The  following  are  the  terms  of  the  document 
appointing  Mr.  Mutukistna  : — 

"  I,  Kistna  Row  alias  Mutukistna  Row,  1st  accused 
*'  in  Calendar  No.  —  of  1867  on  the  file  of  the  Deputy 
"  Magistrate  of  Madura  and  Tirumunglum  taluq,  do  hereby 
"  nominate  and  appoint  you  H.  F.  Mutukistna,  Esquire 
**  Barrister-at-law,  and  you  Mr.  Thos.  Morton  Scott  as 
"  Counsels  for  my  defence  in  said  case  committed  for  trial 
''  to  the  Session  Court  of  Madura  at  the  next  Sessions  ; 
"  and  I  agree  to  bind  myself  by  all  your  acts  as  if  they 
"  were  done  by  myself.'* 

This  agreement  was  not  produced  by  either  of 
the  parties,  but  was  sent  for  by  the  Court  from  the  records 
of  the  Criminal  Case  ;  the  onlj'  evidence  produced  by  the 
parties  was  oral — Rupees  500  was  paid  by  plaintiff  in 
consideration  that  Mr.  Mutukistna  should  defend  him  in 
the  case  then  committed  to  the  Sessions,  but  no  express 
stipulation  was  made  that  he  should  defend  him  at  the 
July  Sessions  only.  Whea  the  agreement  was  made,  the 
case  was  fixed  for  that  Sessions,  and  doubtless  Mr.  Mutu- 
kistna expected  it  would  be  heard  then.  The  plaintiff  says 
that  at  the  time  a  postponement  was  contemplated  ;  he 
may  have  been  aware  of  the  intention  of  the  Government 
Prosecutor  to  apply,  but  I  cannot  suppose  that  Mr.  Muta- 
kistna  wished  for  a  postponement,  as  he  applied  for  the 
case  to  be  advanced,  and  no  doubt  at  the  time  it  was  expect7 
«d  that  the   case  would  be  disposed  of  at  the  Sessions  to 
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whicli  it  stood  committed.  Still  as  there  was  no  stipulation       1869. 
with  a  view  to  a  possible  adjournment,  Mr,   Mutukistna  /g,  q  No.'^i 
was  unconditionally  bound  to  defend.  0/  1868. 

According  to  the  terras  of  the  written  agreement, 
too,  Mr.  Mutukistna  was  unconditionally  bound, — the 
words  committed  for  trial  to  the  next  Sessions  are  a  mere 
description  of  the  case. 

The  adjournment  was  the  act  of  the  Court,  but  it 
was  no  more  occasioned  by  the  acts  of  the  plaintiff  than  by 
those  of  Mr.  M  utukistna.  If  Mr.  Mutukistna  considered 
himself  engaged  to  the  one  Sessions  only,  it  was  clearly  his 
duty  to  do  all  in  his  power  to  prevent  a  postponement.  He 
was  not  present  when  the  application  was  made  by  the 
Government  Prosecutor.  Had  he  been  present,  it  would  have 
been  his  duty  to  oppose  it.  He  received  a  notice  after  the 
postponement  had  been  made.  He  might  have  made  another 
attempt  to  have  the  case  heard  that  Sessions.  The  order  of 
postponement  might  have  been  re-considered  as  it  had  * 
been  made  on  an  ex-parte  application.  Mr.  Mutukistna, 
however,  acquiesced  in  the  postponement,  and  did  not 
withdraw  as  if  he  had  fulfilled  his  engagement.  The  plain- 
tiff then  went  to  ask  what  was  to  be  done  about  the  fees  if 
Mr.  Mutukistna  were  not  present  at  the  next  Sessions. 
On  this  occasion  the  plaintiff  states  that  Mr.  Mutukistna 
fissured  him  that  he  should  return  in  time  for  the  case, 
and  that  if  he  did  not  he  would  return  the  fees.  Mr. 
Mutukistna  distinctly  denies  that  he  promised  to  return 
the  fees,  but  he  certainly  gave  the  plaintiff  to  understand 
that  he  should  return  to  defend  his  case  ; — that  he  did 
intend  to  do  so  is,  I  think,  clear  from  the  fact  of  his  writing 
to  Dr.  Joseph,  in  consequence  of  which  a  further  postpone- 
ment was  effected.  He  allows  that  he  was  willing  to  defend 
the  case  if  it  had  been  postponed  for  his  arrival,  but  this 
only  as  a  matter  of  favor  and  beside  the  contract. 

I  am  therefore  of  opinion  that  Mr.  Mutukistna 
did  not  fulfil  the  terms  of  his  contract  by  merely  appearing 
jit  the  Sessions  foi^  which  the  case  was  committed  and 
applying  for  the  case  to  be  advanced.  He  was  bound 
unconditionally,  and  the  fact  that  the  adjournment  was 
the  act  of  the  Court  does  not  affect  the  case,— it  was  not  the 
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1869.      act  of  the  plaintiff,  and  did  not  prevent  Mr.  Mutukistlia 

^ /?  V    o  1  from  fulfilling  his  contract  by  appearing  at  the  subsequent 

of  1 868._  trial.    By  his  absence  in  Ceylon  he  rendered  himself  incapa^ 

ble  of  performing  his  duty ;  and  therefore  the  plaintiff  is 

entitled  to  recover  the  fees  for  which  he  has  received  no 

consideration. 

At  the  request  of  the  defendant,  Mr.  Mutukistna, 
this  decision  was  made  subject  to  the  opinion  of  the  High 
Court.  The  foUowing  are  the  questions  put  by  Mr.  Mutu* 
kistna  himself : 

(1.)  Can  an  action  be  maintained  against  a  Barrister 
to  recover  a  fee  given  to  him  to  conduct  a  trial  wMch  he 
did  not  attend  } 

(2.)  Having  regard  to  the  terms  of  the  vakalat,  and 
to  the  fact  that  Mr.  Mutukistna  had  received  his  brief, 
attended  Court  and  urged  that  the  case  may  be  heard, — was 
he,  the  case  being  postponed  on  the  motion  of  the  Oovern- 
ment  prosecutor,  bound  to  attend  again  at  the  trial?  If 
so  was  he  bound  to  do  so  without  a  refresher?  If 
he  was  and  did  not,  could  an  action  be  maintained  to 
recover  back  the  whole  of  the  fees  paid  him  or  any  portion 
and  what  portion  ? 

Mr.  Mutukistna  had  not  been  enrolled  as  an 
Advocate  of  the  High  Court,  and  had  not  received  a  sun^ 
nud  from  the  Civil  Court. 

Miller,  for  the  defendant. 

The  Court  delivered  the  following 

Judgment: — Confining  the  first  question  submitted 
strictly  to  the  facts  of  this  particular  case,  we  are  of  opinion 
that  the  defendant  was  not  privileged  from  liability  to  be 
sued  for  a  breach  of  the  contract  evidenced  by  his  acceptance 
of  the  vakalutnamah  given  by  the  plaintiff.  The  rule  of  the 
English  Law  in  regard  to  the  incapacity  of  Counsel  and 
Client  to  contract  as  now  settled  by  the  well-considered 
and  exhaustive  judgment  of  the  Court  of  Common  Pleas  in 
the  case  of  Kennedy  v.  Brown  and  wife^  32  Law  Journal 
Common  Plea*  137,  is  that  the  relation  of  Counsel  or 
Advocate  and  Client  creates  the  mutual  incapacity  to  make 
a  binding  contract  of  hiring  and  service  either   express   or 
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implied   concerning  advocacy  in  litigation,  and   neither      j|,^®^** 
therefore  incurs  a  legal  obligation  to  the  other  in  respect  of  ^TcTNo^I 
such  advocacy.  0/  1868. 

Now  taking  it  that  the  same  rule  governs  the  relation 
of  Advocate  and  Client  generally  in  this  country,  we  think 
it  inapplicable  to  the  parties  in  this  case,  the  defendant  not 
being  as  the  case  states  an  Advocate  of  this  Court  or 
specially  authorized  to  plead  in  the  Session  Court  at  the 
time  that  he  accepted  the  vakalutnamah  or  that  the  trial 
took  place.  The  Iloll  of  the  Court  shews  that  he  was 
admitted  an  Advocate  on  the  20th  of  April  1868.  The 
incapacity  to  incur  any  legal  obligation  is  attached  not 
simply  to  the  degree  of  Barrister,  but  to  the  Barrister,  who 
in  the  character  and  capacity  of  Advocate,  is  entitled  to 
appearand  plead  on  behalf  of  clients.  There  must  be  the 
relation  of  Advocate  or  Counsel  and  Client  to  give  rise  to 
the  incapacity.  Not  only  is  that  plainly  laid  down  in 
Kennedy  v.  Brown,  but  the  incapacity  is  strictly  confined 
to  contracts  relating  to  service  as  an  Advocate  in  litigation 
and  matters  ancillary  to  such  service,  and  on  that  ground 
the  Court  distinguish  the  cases  in  which  it  had  been 
decided  that  a  Barrister  has  the  capacity  qud  Barrister  to 
make  binding  contracts  for  his  services.  Referring  to 
these  cases,  the  Court  observe: — the  proposition  is  confined 
"  to  incapacity  for  contracts  concerning  advocacy  in  litiga- 
*"  tion.  This  class  of  contracts  is  distinguished  from  other 
"  classes  on  account  of  the  privileges  and  responsibilities 
''  attached  to  such  advocacy,  and  on  this  ground  we  con- 
"  sider  the  cases  unconnected  with  such  advocacy  to  be 
"  irrelevant/'  and  lay  down  as  their  conclusion  that  "  on 
'*  principle  as  well  as  on  authority  there  is  good  rea.son  for 
"  holding  that  the  relation  of  Advocate  and  Client  in  litiga- 
'*  tion  creates  the  incapacity  to  make  a  contract  of  hiring 
"  as  an  Advocate."  It  follows  that  to  be  within  the  rule  the 
Barrister  must  be  entitled  to  appear  and  plead  as  an 
Advocate. 

In  England  the  degree  of  Barrister  gives  the  right  of 
advocacy,  except  when  specially  and  conditionally  con- 
ferred, aa  it  has  been  frequently  of  late,  for  the  purpose  of 
admission  to  the   Bar  of  the  High  Courts  in  India  or  the 

32 
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1869.      Courts  in  the  Colonies,  in  whicb  caees  it  does  not  give  the 

Marrh  1 

R  C  ^0  31  "fif'^*  ^^  advocacy  anywhere  that  we  know  of.  Whether 
of  1668.  the  defendant  so  obtained  his  degree,  we  are  not  sure,  nor  is 
it  material  to  ascertain,  for  here  certainly  the  degree  though 
conferred  unconditionally,  is  simply  one  of  the  qualifica- 
tions for  admission  and  enrolment  as  an  Advocate  of  this 
Court.  Before  such  admission  and  enrolment  has  been 
granted,  a  Barrister's  position  is  not  different  from  that  of 
&  member  of  the  Faculty  of  Advocates  in  Scotland  or  a 
person  possessing  either  of  the  other  qualifications  for 
admission  as  an  Advocate,  and  it  is  as  an  Advocate  of  this 
Court  that  the  right  to  practise  throughout  the  Presidency 
under  the  Acts  I  of  1816  and  XX  of  1853  and  the  rules  of 
Court  can  be  claimed. 

The  defendant  then  not  being  an  Advocate  of  this 
Court,  nor  specially  authorized  to  plead  in  the  Session 
Court  at  the  time  that  he  accepted  the  vakalutnamah  or 
that  the  trial  took  place,  it  is  obvious  that  the  legal  relation 
of  Advocate  and  Client  to  which  the  incapacity  is  attached 
by  the  rule  never  existed.  If,  as  was  contended,  the  right  to 
practise  as  an  Advocate  was  an  immaterial  consideration,  a 
Banister  who  had  been  refused  admission  or  suspended 
from  practice  or  struck  off  the  roll  would  be  entitled  to 
claim  immunity  ft*om  a  suit  under  any  contract  which  he 
chose  to  make  concerning  advocacy  in  litigation.  For 
these  reasons  we  are  of  opinion  that  the  defendant  was  not 
exempt  from  liability  to  be  sued. 

With  respect  to  the  second  question,  as  the  defendant 
must,  if  present,  have  been  allowed  in  the  capacity  of 
(luthorized  agent  to  defend  the  plaintiff  on  the  criminal 
charge  under  Section  432  of  the  Criminal  Procedure  Code, 
the  matter  to  be  considered  is  the  efiect  of  the  adjourn- 
ments. On  the  facts  stated,  we  think  the  reasonable  con- 
struction of  the  vakalutnamah  is  that  the  defendant  under- 
took to  appear  for  the  plaintiff  in  the  case,  subject  to  the 
ordinary  incidents  of  procedure,  and  that  the  adjournments 
appear  to  have  been  such  incidents.  The  defendant's  own 
conduct  before  he  left  for  Cej^lou  shows  that  he  so  under- 
stood the  undertaking.  As  to  there  having  been  no  addi- 
tional fee  paid  by  way  of  refresher,  we  can  only  say  that 
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the  right  to  such  a  fee  would  require  some  distinct   agree*      1869. 
ment,  or  at  least  settled  practice  to  support  it,  aud  nothiug  ^  c^^jl^o.  k 
of  the  kind  is  stated.    Our  answer,  therefore,  to  the  second     of  1B68. 
question  is  that  the  suit  is  maintainable  for  the  sum  given 
for  those  services  which  the  defendant  failed  to  render  in 
breach  of  the  contract. 


Civil  iliscellaneous  Special  Appeal  Xo^  182  of  18C8. 

SUBBRAMANITA   Pjllay Petitioner. 

Al.  Perumal  GHETTYand  69  oihers..,Counter  Petitioners. 

A  Civil  Court  in  hearicg  an  api)eal  from  the  decision  of  a  Collector 
under  Madras  Act  Ylil  of  1865  must  be  guided  bj  the  Civil  Proce- 
dure Code,  and  the  judgmeut  of  the  Civil  Court  may  be  reviewed 
ander  Section  376  of  the  Code.    The  order  granting  a  review  is  final. 

Semble, — The  terms  of  Section  57  of  Act  VIII  of  1866  are  wida 
enough  to  justify  a  Collector  in  treating  as  ex -parte  a  defendant  not 
appearing  on  the  day  to  which  the  hcai-itig  of  the  suit  may  have  been 
adjourned  under  Section  66  of  the  Act. 

TfllS  was  a  petition  against  an  order  of  F«  S,  Child,  the       1869. 
CivU  Judge  of  TinneveUy,  dated  the  22nd  May  1868.    -^^^A?^ 

The  plaintiff  (petitioner)  brought  a  suit  under  Madras  ^faes" 
Act  VIII  of  1865  against  the  counter-petitioner  and  eighty- 
two  other  persons  to  enforce  the  acceptance  by  the  defend? 
ants  of  the  puttahs  tendered  by  the  plaintiff  or  to  eject  the 
defendants  from  their  holdings.  The  Collector  decided  that 
the  defendants  were  bound  to  accept  the  puttahs  within 
ten  daya  The  Collector  passed  judgment  ex-parte  against  the 
defendants  under  Section  57  of  the  Act  upon  the  ground 
that  they  failed  to  file  a  wiitteu  statement  as  they  were 
required  to  do. 

The  defendants  appealed  to  the  Acting  Civil  Judge, 
who  by  an  order  dated  the  3 1st  March  1868  dismissed  the 
appeal  upon  the  ground  that  by  Section  58  of  (Madras)  Act 
VIII  of  1865  there  could  be  no  appeal  from  an  exjmrte  judg- 
ment. The  Acting  Civil  Judge  thought  it  was  doubtful 
whether  a  Collector  by  terming  his  decision  ex-parte  could 

(a^)    Present :  Scotlandi  C.  J.  and  Collett,  J« 
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18G9.        preclude  the  Appellate  Court  from  looking  into  the  question 

-^^  ^  2  •  whether  the  defendants  were  rightly  treated  as  ex-parte. 

No,  182  of  He  saw  no  reason  why  the  defendants  were  not  ready  with 

._  '^^2 —  answers  on  the  day  to  which  the  hearing  was  adjourned, 

although  the  procedure  provided  by  the  Act  required  not 

a  written  answer  to  save  an  ex-parU  judgment  but  an 

appearance  only. 

A  petition  for  a  review  of  the  judgment  and  decree 
of  the  Appellate  Court  was  subsequently  presented  to  the 
Civil  Judge.  By  an  order  dated  the  22nd  May  1868,  the 
Civil  Judge  admitted  the  review  and  reversed  the  decision 
of  the  Collector.  The  Civil  Judge  was  of  opinion  that  the 
defendants  were  not  ex-parte,  for  they  appeared  on  the  day 
fixed  for  the  hearing,  and  a  written  statement  should  not 
have  been  required.  The  Civil  Judge  held  further  that  the 
decree  of  the  Collector  was  bad  for  mis-joinder. 

From  this  order  an  appeal  was  preferred  to  the  High 
Court  upon  the  ground  that  the  (Xvil  Judge  had  no  juris- 
diction to  make  the  order. 

Miller  and  Scharlieb,  for  the  petitioner. 

The  Court  delivered  the  following 

Judgment  :— This  is  a  petition  appealing  from  an  order 
of  the  Civil  Judge  of  Tinnevelly  admitting  a  review  of  the 
Judgment  of  his  predecessor  in  a  suit  originally  instituted 
before  the  Collector  under  Madras  Act  VIII  of  1865.  There 
is  a  prelimiRary  objection  to  this  petition  which  it  appears 
to  us  precludes  us  from  receiving  it.  Th«  suit  was  insti- 
tuted before  the  Collector  under  the  above  Act^and,  rightly 
or  wrongly,  he  called  his  decision  an  ex-parte  decision.  An 
appeal  therefrom  was  presented  by  the  defendants  to  the 
Civil  Court,  and  by  Section  69  of  the  Act  "  a  regular  appeal'* 
does  ordinarily  lie  from  the  decision  of  a  Collector  to  the 
Civil  Court  of  the  district.  In  the  present  instance  it  is 
obvious  from  the  judgment  of  the  Acting  Civil  Judge  that 
the  appeal  was  treated  as  a  regular  appeal,  and  it  was  dis- 
posed of  on  the  ground  that  the  defendants  having  been 
e.K-parte  \n  the  Court  below,  they  must  take  the  prescribed 
steps  to  set  aside  the  ex-parte  decision  against  them  before 
they  could  be  entitled  to  an  appeal  to  the  Civil  Court  upon 
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the  merits.    There  can,  we  think,  be  no  question  that  a    ^^^\ 
Civil  Court  in  hearing  an  appeal  from  a  decision  of  a  CoUec-  'c^st  S,A\ 
tor  under  the  above  Act  must  be  entirely  guided  by  th^   ^t'- 182  q/ 

Civil  Procedure   Code,  and  the  judgment  of  the  Acting '• — * 

Civil  Judge  dismissing  the  appeal  was  therefore  open,  just 
as  much  as  a  judgment  in  any  other  regular  appeal  would 
be,  to  review  under  the  provisions  o^  Section  376  of  the 
Code>  fifid  that  being  so,  the  order  granting  the  review  is 
under  Section  878  final,  and  the  present  petition  is  inad* 
missible.  This  would  be  sufficient  for  the  disposal  of  this 
petition,  but  with  a  view  of  saving  the  parties  the  expense 
of  another  appeal,  we  will  express  our  opinion  upon  the 
question,  which  was  fully  argued  before  us,  whether  the 
defendants  were  rightly  treated  as  in  default, and  the  decision 
of  the  Collector  was,  properly  speaking,  an  ex-parte  decision. 
The  dictum  to  be  found  on  the  judgment  reported  in 
4,  Madras  H.  O,  R.  66,  does  not  apply  to  this  case,  as 
Madras  Act  YIII  of  1865  lays  down  aU  the  procedure  to  be 
observed  in  a  suit  before  a  Collector,  and  instead  of  Section 
147  of  the  Code,  there  is  the  general  provision  as  to  adjourn* 
ments  contained  in  Section  66  of  the  Act,  and  the  terms  of 
Section  57  of  the  Act  are  wide  enough  to  include  the  case 
of  a  defendant  not  appearing  on  the  day  to  which  the 
hearing  of  the  suit  may  have  been  adjourned  under  Section 
66  of  the  Act.  In  this  case,  according  to  the  facts  as  they 
at  pre*8ent  appear,  the  adjournment  must,  we  think,  be 
taken  to  have  been  made  under  Section  66,  and  that  being 
so,  we,  as  at  present  advised,  incline  to  the  view  that  the 
decision  of  the  Collector  was  rightly  regarded  as  an  ex-parte 
decision  under  Section  57. 

On  the  ground  first  stated  this  petition  is  dismissed. 
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Special  Appeals  Noa.  387,  388,  893,  and  394  of  J868. 

RiJNrGASAMY  MuDELiiiAit...    Special  Appellant  {Plavnti^,) 

SiRANQAN •••> /  Special  Respondent  in Ncl  267 

**'**  ** -l      (Defendant.) 

Y  Special  Respondent  in  Nos.  388 

TflANDRATA  GouNDEN J     and  594  (ind  Vejendanfs 

(     heir,) 

SiTHAlYAK  ~  •        ^         i  Special  Respondent  in  No.  394 
***  ** ** I     (Defendant ) 

The  parties  to  a  suit  appeared  on  the  day  fixed  for  the  first 
hearing.  Op  the  application  of  the  defendants'  vakil,  the  hearing  was 
adjourned  in  order  to  enable  them  to  obtain  certaio  documents  from 
the  Collector's  Office  and  afterwards  put  iu  written  statements.  This 
they  failed  to  do  on  the  day  to  which  the  hearing  was  adjourned,  and 
when  the  suit  came  on  for  final  hearing  they  were  still  in  default  and 
also  failed  to  appear  in  person  or  by  vakil  A  decree  was  given  for 
the  plaintiff. 

Held,  that  the  decree  of  the  Original  Court  was  not  an  ex-parU 
decree  under  Section  147  of  the  Code  of  Civil  Procedure  for  non- 
appearance, but  a  decree  nnder  Section  148  and  was  therefore 
appealable. 

1869.      npHIS  was  a  Special  Appeal  against  the  decision  of  C.  F. 

V  ^^^^N  Chamier,  the  Civil  Judge  of  Salem,  in  Regular  Ap- 

387, 388, 393  peals  Nos.  42,  41,  43,  and  40  of  1868,  reversing  the  decrees 

1868.       of  the  Court  of  the  District  Munsifof  Salem  in  Original 

Suits  Nos.  325,  324,326,  and  322  of  1866,  respectively. 

Johnstone,  for  the  Special  Appellant  in  No.  387. 
Rama  Rao,  for  the  Special  Respondent  in  No.  387. 
Johnstone,  for  the  Special  Appellant  in  No.  388. 
Rama  Rao,  for  the  Special  Respondent  iu  No.  388, 
Scharlieb,  for  the  Special  Appellant  in  No,  393. 
Ra/ma  Rao,  for  the  Special  Respondent  in  No.  393. 
Scharlieb,  for  Miller,  for  the  Special  Appellant  in  No. 
394. 

Rama  Rao,  for  the  Special  Respondent  in  No.  394. 

This  was  a  suit,  the  object  of  which  was  to  enforce 
the  acceptance   of  a  new  puttah  by  the  defendant  for 
an  enhanced  rate  of  rent  from  the  year  1861,  on  the  ground 
(«)  Present ;  Scotland,  C.  J.  and  Collett,  J, 
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that  the  defendant  had  improved  his  land,  and  to  treat        18<59. 
the  excess  as  arrears  and  to  enfcnrce  acceptance  of  another   ^^  ^   ^vo# 
puttah  for  1865.  387  ,388J  393 

'^  &   394  of 

The  District  Munsif,  treating  the  defendant  aseaj-par^e,       1868. 
gave   plaintiff  a  decree   for   the  amount  sued  for.     The 
defendant  appealed  to  the  Civil  Judge,  among  others,  oa 
the  following  grounds  : — 

I.  The  defendant  had  obtained  two  months'  time  from 
the  Lower  Court  for  the  purpose  of  procuring,  copies  of 
certain  accounts  connected,  with  the  measurement  of  thi> 
disputed  lands  by  the  Revenue  authorities  and  which 
were  essential  to  his  case  and  then  filing  his  written  state- 
Bient(. 

ir.  As  he  was  not  furnished  with  the  abovementioned 
copies,  he  was  prevented  from  putting  in  his  written 
statement  within  time.  The  e/ot^-i^rie  judgment  passed 
by  the  Lower  Court  daring  the  absence  of  defendant's 
vakil  on  leave,  without  adjourning  the  date  of  hearing,  is 
therefore  unjust. 

in.  The  defendant's  application  on  this  subject  to  the 
Lower  Court  has  been  rejected. 

The  Civil  Judge,  reversing  the  decree  of  the  District 
Munsif^  dismissed  the  suit  with  costs. 

The  plaintiff  appealed  specially  to  the  High  Court 
against  the  decree  of  the  Civil  Court  upon  the  ground  that«~ 

The  Civil  Judge  ought  not  to  have  admitted  the 
defendant's  appeal,  inasmuch  za  defendant  allowed  the  case 
to  go  e.x-'parie  against  him  in  the  Court  of  First  Instance. 

The  Court  delivered  the  following 

Jtjdoment:— In  these  cases  the  decrees  of  the  Origi- 
nal Court  in  favor  of  the  plaintiff  were  passed,  in  the 
absence  of  the  defendiBints,  on  the  evidence  adduced  by  the 
plaintiff,  and,  on  appeal,  the  Civil  Court  has  reversed  those 
decrees  and  dismissed  the  suits.  From  the  decrees  of  the 
Civil  Court  the  plaintiff  has  appealed,  and  the  objection  to . 
be  considered  is  that  the  decrees  of  the  Original  Court  ai:e 
€»-part6  decrees  to  which  Section  119  of  the  Code  of  Civil 
Procedure  is  applicable  and  therefore  not  open  to  an  appeal 
to  the  Civil  Court. 


956  MABBAS  HiaH  COXniT  HKFOBTf . 

1S^.  It  appears  from  the  record  that  the  day  fixed  for  the 

;g  J    ^^^^^-'  first  hearing  of  the  suits  was  the  8th   November  1866,  and 

38H,  393  on  that  day  both  parties  appeared   by  their    respective 

ISHS.       vakils;  but  the  hearing  was   adjourned  to  the  26th  of 

January  1867  on  the  application  of  the  defendants'  vakila 

in  order  to  give   tbem  time  to  obtain  and  peruse  certain 

documents  on  record  in  the  Collector's  Office  and  after wardi 

put  in    the  defendants'  written  statements.    This  they 

.  failed  to  do  on  the  day  appointed,  and  when  the  suits 

came  on  for  final  hearing  on  the  30th  September  1867  they 

were  still  in  default  and  also  failed  to  appear  in  person 

or  by  vakil  and  decrees  were  passed  against  theuL 

It  thus  appears  clearly  that  the  defendants  failed  Uy 
do  that  for  which  time  had  been  allowed  tbem,  and  that 
the  hearing  of  the  suits  had  been  adjourned.  There  waa 
therefore  such  a  default  as  is  provided  for  in  Section  148, 
and  it  has  not  been  contested  that  the  Original  Court 
rightly  proceeded  to  a  decision  of  the  suits  on  the  record 
and  evidence  and  passed  decrees  which  were  open  to  ordi-^ 
nary  regular  appeals,  if  the  fact  of  the  defendants'  non- 
appearance either  in  person  or  by  a  vakil  did  not  prevent 
the  application  of  that  Section.  The  argument  on  behalf 
of  the  appellant  has  been  that  when  a  party  to  a  suit  fails 
to  appear  on  a  day  to  which  the  hearing  had  been  adjoumedy 
Section  147  applies,  whatever  may  have  been  the 
reason  for  the  adjournment,  and  consequently  the  decrees 
must  be  considered  as  having  been  passed  ex^parte  for  non. 
appearance  and  only  open  ta  a  proceeding  to  set  them 
aside  under  Section  119. 

We  are  of  opinion  that  Section  147  was  not  intended 
to  have  this  general  operation.  The  three  Sections  relating 
to  adjournments,  146, 147, 148,  must  be  read  together  and, 
so  considered,  we  think  the  two  latter  Sections  were  meant 
to  apply,  the  one  to  the  case  of  a  party  whose  only  default 
is  non-appearance  after  an  adjournment  of  the  hearing 
by  the  Court,  and  the  other  to  the  case  of  a  party  who, 
having  obtained  a  special  adjournment  an  good  cause 
being  shewn  for  granting  him  time,  makes  default  iu 
regard  to  the  purpose  for  which  the  time  had  been  allowed. 
Section  146  gives  the  power  to  grant  time  and  to  adjourn. 
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Then  Section  147  provides  for  the  case  ^fWlnte  to  appear    -  ,*®*^*  ^ 
on  adjournment   and   points  out  a  mode  of  proceeding  ^    ^,  ^\^. 
which  is  strictly  applicable  to  non-appearance,    and  Sec-  ^1*^4  ^/^ 
tion  148  provides  in  quite  general  terms  that  on  default        1668. 
by  a  party  to  whom  time  has   been  allowed  the  Court 
shall  proceed  to  a  decision.    There  is  no    reason  why 
Section  147  any  more  than  Section  148  should  apply  whea 
a  party  has  committed  both  the  de&ults  mentioned  in  the 
Sections,  and  it  could  not  be  given  that  operation  without 
detracting  from  the  plain  language  of  Section  148.     The 
Legislature  could  not  have  intended  that  in  case  of  default 
by  reason  of  failure  to  perform  the  act  for  which  time  had 
been  allowed,  the  proceeding  should  be  different  when  the 
party  appeared  from  that  when  he  did  not  appear.     In  the 
latter  instance,  the  non-appearance  is  really   but  a  part 
of  the  default,  and  it  is  made  obligatory   on  the  Court  to 
proceed  under  Section  148  by  terms  which  include  every 
case  of  such  default. 

For  these  reasons  we  are  of  opinion  that  the  decrees 
of  the  Original  Court  are  not  ex-parte  decrees  for  non- 
appearance passed  under  Section  147  but  are  decrees  under 
Section  148.  They  were  therefore  appealable  to  the  Civil 
Court  and  these  special  appeals  must  be  dismissed  with 
costs, 


Civil  MisceUaneoua  Special  Appeal  No.  290  of  1868. 

SuBBi.  VsKKATARAMArrAN PetUio^iev. 

SuBBAYA  AiTAN  and  2  others.... C7oun^  Petitionera, 

Where  no  liabiHW  to  mesne  profits  ia  imposed  by  a  dooroe  Sec- 
tion 11  of  Act  XXII 1  of  1861  does  not  give  a  power  to  extend  the 
reh'ef  granted  by  the  decree  in  reapect  of  the  right  to  mesne  profits, 
but  only  to  determine  questions  regarding  the  amount  thereof  when 
the  right  thereto  has  been  asoertaiued  by  the  decree. 

THIS  was  a  petition  against  the  order  of  Q.  Muttusami       1 809. 
Chetti,  Principal  Sadr  Amin  of  Madura,  dated  20th  ^^^^i!' 
August  1868.  iTo.  ido  oj 

1868. 
(a)    Present :  Scotland,  C  J.  and  Collett,  J. ' 
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« 

1869.  Sanjiva  Row,  for  the  petitioner. 

February  12. 

^-  ^'  ^'  ^'  Sloan,  for  SneU,  for  the  1  sb  couuter-petitioner. 

Jfo.    290  o/'  *^ 


1868. 


The  facts  c^pear  from  the  following 

Judgment  : — This  is  an  appeal  from  an  order  of  the 
Principal  Sadr  Amin's  Court  at  Madura  reversing  an  order 
passed  by  the  Original  Court  in  execution  of  the  decree  in 
the  suit  to  enforce  the  delivery  of  possession  of  a  piece  of 
I^nd  and  the  payment  of  mesne  profits  between  the  date  of 
the  institution  of  the  suit  and  the  execution  of  the  decree. 
The  first  ground  of  appeal  relating  to  the  piece  of  land  was 
hardly  insisted  upon  in  argument^  and  it  Js  only  necessary 
to  say  that  it  is  untenable.  The  second  ground  of  appeal 
raises  the  question  whether  the  Principal  Sadr  Amin  has 
rightly  decided  that  an  adjudication  in  the  decree  of  the 
right  to  the  mesne  profits  claimed  was  necessary  to 
warrant  an  order  under  Section  II  of  Act  XXIII  of  1861. 

We  are  of  opinion  that  his  decision  is  right.  The  suit, 
as  appears  from  the  plaint,  was  brought  for  the  recovery 
of  land  and  mesne  profits  for  one  year,  but  the  plaintiff 
failing  to  prove  his  claim  to  mesne  profits  it  was  disallowed 
and  the  decree  simply  adjudged  his  right  to  the  posses- 
sion of  the  land.  No  liability  to  mesne  profits  therefore 
was  imposed  by  the  decree,  and  we  think  that  Section  11 
of  Act  XXIII  of  1861  does  not  give  a  power  to  extend  the 
relief  granted  by  the  decree  in  respect  of  the  right  to  mesne 
profitsbut  only  to  deteimine  qjuestions regarding  theamount 
thereof  when  the  right  thereto  has  been  ascertained  by  the 
decree.  The  general  words  **  any  mesne  profits  or  interest 
"  which  may  be  payable  in  respect  of  the  subject  matter  of 
*'  a  suit  between  the  date  of  the  institution  of  the  suit  and 
"  execution  of  the  decree"  following  the  specific  terms  "  any 
"  mesne  profits  which  by  the  terms  of  the  decree  may  have 
*'  been  reserved  for  adjustment  ia  the  execution  of  the 
"  decree"  suggested  at  first  sight  a  little  doubt,  but  when 
the  whole  provision  is  read  with  the  enactments  in  8ec^ 
tions  196  and  197  of  Act  VIII  of  1859,  it  is  clear  that  the 
words  relating  to  mesne  profits  subsequent  to  the  date  of 
the  suit  must  be  limited  strictly  to  mesne  profits  made 
payable  by  the  decree  in  the  suit« 


8UBBA  VSMKATARAMAITAN  V,  SUBRAYA  AITAK.  259 

The  recovery  of  land  aod  of  the  mesne  profits  thereof        1S69. 
may  be,  as  the  Procedure  Code  (Section  10)  shews,  separate  ^  ^^-r 
causes  of  action.    But  the  plaintiff's   cause  of  action   in    No,  290  of 

respect  to  mesne  profits  is  at  the  institution  of  the  suit  — 

limited  to  such  as  have  then  accrued  due,  and  in  respect 
to  subsequently  accruing  mesne  profits  he  has  a  fresh  cause 
of  action.  Then  Section  196  permits  the  Court  to  provide 
in  its  decree  for  the  payment  of  such  subsequently  accruing 
mesne  profits  though  not  asked  for  in  the  plaint,  but 
does  not  take  away  the  plaintiff's  cause  of  action  in  respect 
thereof,  and  if  their  payment  is  provided  for  in  the  decree 
then  all  questions  regarding  the  amount  thereof  are  by 
Section  11  of  the  amending  At^t  to  be  determined  in  the 
tsourse  of  execution.  This  construction  is  supported  by 
two  decisions  of  this  Court  in  the  cases  of  Kuppu  Aiyar 
V.  Verhkabaramana  Aiyar,  3  Madras  H.  C.  iJ.,  421,  luid 
Lokk»)imanaNaihY,NanthogopalNaik&tc\A%d  on  the  27th 
July  1865  (not  reported,)  and  also  by  the  decision  of  a 
Divisional  Court  at  Calcutta  in  the  case  of  Hararnohini 
Chovdhrain  v.  Dhhmmani  Chowdrain,  1  Bengal  Law 
BeporU,  1Z8. 

In  the  latter  case  we  find  that  this  Court's  decision 
in  Ofiennapa  Nayadu  v.  Pitchi  Reddi,  1  Madras  H.  C, 
Sports,  453  was  cited  as  an  authority  for  a  contrary  con- 
struction of  the  Section^  and  we  are  led  by  the  remarks 
of  tire  Court  upon  it  to  observe  that  the  claim  in  the  suit  was 
a  right  to  depasture  cattle  and  water  them  at  a  particular 
tank  and  to  recover  damages  for  the  loss  of  the  profits  of 
pasturage  during  three  years,  and  the  decision  proceeded 
on  the  ground  that  the  intended  effect  of  the  decree  passed 
was  to  make  damages  for  the  loss  of  the  profits  of  pastu- 
rage from  the  date  of  the  suit  payable  in  addition  to  the 
amount  awarded  for  the  loss  sustained  at  the  institution 
of  the  suit,  which  effect  had  been  given  to  the  decree  by 
kn  order  in  execution.  Here  the  decree  is  not  merely  silent 
as  to  mesne  profits,  but  the  claim  to  those  before  suit  has 
been  expressly  disallowed.  The  decision  viewed  in  that 
Way  has  been  followed  in  Narayana  Aiyan  v.  Srinivoisa 
Aiyan,  2  Madras  H,  C.  Reports,  435,  and  in  ex-parts  Rudra- 
vdrapu  Vissam  Raz,  3  Madras  H,  C.  Reports,  287,  where  the 
decree  was  for  land  and  mesne  profits  and  had  in  like 
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iSM.       manner  been  given  effect  to  by  an  order  in  execution. 

d  ^M^i'A    ^^^^•^P®  *  proper  degree  of  strictnemi  was  not  applied  to 

Ifo,  Sdo  of  the  operation  of  the  decrees  in  those  cases,  and  we  go  with 

-^ — — —  the  observation  in  the  judgment  in  the  Iast*mentioned  case 

that  "  Care  is  needed  in  drawing  up  decrees  by  Courts  of 

"  First  Instance  to  provide  for  the  payment  of  interest 

**  or  mesne  profits."    In  every  case  in  which  the  Court 

intends  the  payment  of  mesne  profits  or  interest  from  the 

date  of  the  suit,  the  decree  should  expressly  so  provide^ 

For  these  reasons  the  order  appealed  from  mudt  be 
affirmed  and  the  appeal  dismissed  with  costs. 


Slppcllatt  9ml£;Dif(tton  (a) 

Civil  Miaceltaneoua  Regutar  Appeal  ITo.  272  of  1868. 

Baxanuja  Aitakgar PetitUmer. 

Tenkata  Charrt Counter  Petitioner. 

The  period  of  limitation  provided  by  Section  20  of  Act  XIY  of 
1859  runs  not  from  the  date  of  a  former  application  for  prooees  of 
execution  to  enforce  the  decree,  but  from  the  date  of  the  order  upon 
the  application. 

An  application  to  enforce  the  eiecution  of  a  decree  was  made  on 
the  30th  August  1866.  The  application  was  dismissed  by  an  order 
of  the  Court  dated  the  14th  October  1866.  The  second  application 
was  made  on  the  6th  Ootober  1868. 

Held^  that  the  second  application  was  not  barred  by  the  Limita- 
tion Act. 

1869.        A  PPEAL  from  the  order  of  E.  B.  Foord,  the  Civil  Judge 
C.M^H^A.  ^^  Chingleput,  dated  the  13th  October  1868. 

^^1868  ^^         Srvnivasea  Charyar,  for  the  petitioner. 

Bunjiva  Row,  for  the  counter-petitioner. 

The  material  facts  and  dates  are  set  forth  in  the 
following 

Judgment  : — ^This  is  an  appeal  from  an  order  dismiss- 
ing the  plaintiflTs  application  for  process  of  execution  to 
enforce  the  decree  in  the  suit,  on  the  ground  that  Section 
20  of  Act  XIV  of  1859  was  a  bar  to  the  issuing  of  such 
process.  The  undisputed  facts  are  that  the  present  appli- 
-  cation  was  made  on  the  6th  October  1868^  and  that  a 

preyious  similar  application  had  been  made  on  the  80th 
(a.)    Present:  Scotland,  C.  J.  and  Collatt  J. 


1868, 
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Auffust  1865  which  the  Court  dismissed  by  an  order  dated    „  ^®,^^* 
the  14th  October  1865.  Consequently  more  than  three  years  {?.  JJ.  R.  A. 
had  elapsed  between  the  dates  of  the  applications  but  not    ^^^{^J.^  ^^ 
from   the  date  of  the  former  order,  and   the  question   is 
whether  the  period  of  limitation  under  Section  20  ran  from 
the  date  of  the  former  application^  as  the  Civil  Court  has 
held,  or  from  the  date  of  the  order  dismissing  it,  and  we 
think  clearly  from  the  latter  date. 

The  Section  requires  that  some  proceeding  shall  have 
been  taken  to  enforce  the  decree  or  keep  it  in  force  within 
three  years  preceding  the  application,  and  so  long  as  the 
former  application  remained  on  the  file  of  the  Court  for  consi- 
deration and  determination  it  was  a  proceeding  de  din  in 
diem  to  enforce  the  decree.  Until  the  order  of  the  Court 
disposing  of  it  liad  been  made  a  fresh  application  for  the 
same  purpose  would  not  have  been  permissible.  The  appli- 
cation therefore  was  within  the  period  of  limitation,  and 
the  order  appealed  from  must  be  reversed  with  costs. 


Civil  Miscellaneous  Special  Appeal  Ko.  18  of  1869. 
T.  V.  RagavA  Pisiiaedi.- Petitioner. 

AYUMANJini  MANKALTHUPANaZm*  1  o  4        n  * -^  •   .,^^ 

Valia  Thambrakle ^^  Counter^Peuttoner. 

A  decree- holder  applie«l  for  the  sale  of  certain  property  then 
under  attachmeiit  in  the  nnib.  The  Court  refiued  to  is.sue  prccei^s  for 
the  sale  on  the  ground  thut  the  property  could  not  be  8ol(i  as  certain 
clairup  and  suits  re^«peoting  it  were  still  pending.  The  claims  and 
suite  having  been  detern-ined  the  application  was  renewed.  More 
thau  three  years  had  elapsed  between  tlie  d;ite  of  the  order  on  the 
first  application  and  the  date  of  the  reudwed  application. 

i^eZc^,  that  tho  second  application  was  not  b.^irred,  the  order  upon 
the  first  applicMtion  operating  simply  as  a  temporary  stay  of  process 
for  the  s^ile  of  the  propel  ty  and  there  was  a  pending  proceeding  to 
enforce  the  decree  during  the  stay. 

A  PPEAL  against   the   order  of  J.  C  Haunyngton^   the      i869. 
^    Acting  Civil  Judge  of  Calicut,  dated  the  23rd  October,    f";'"'^  ^^r,. 

1868.  jio.  18  0/ 

1869> 

The  petitioner  (the  decree-holder)  applied  to  the  Court  ' 

of  the  Principal   Sadr  Amin  of  Calicut  praying,  that  the 

(a)  Present ;  Scotland,  C.  J.,  and  Collett,  J, 

31 
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1869.        amount  of  the  decree  and  interest  in  Suit  No.  161   of  1861 

a  arch   10.  •    i     , 

C  ^  S.  A.    "^'g"*'  "®  recovered  by  sale  of  the  defendants'  property  under 
^^'^ s  ^f    attachment,  and  the  balance  from  the  defendants  themselves. 

'  The  Principal  Sadr  Amin  made  an  order  directing  a 

warrant  of  execution  to  issue  as  prayed. 

The  judgment-debtors  appealed  to  the  Civil  Court, 
alleging  that  the  application  for  execution  was  barred  by 
the  Limitation  Act. 

The  Civil  Judge  found  that  a  period  of  three  years 
and  ten  months  had  elapsed  between  the  first  application 
for  execution  of  the  decree  and  the  present  application  ; 
but  the  first  application  was  rejected  because,  though  the 
property  was  under  attachment  at  the  instance  of  the 
petitioner,  the  attachment  was  removed  in  consequence  of 
certain  claims  made  and  certain  suits  pending  respecting 
the  property.  The  petitioner  waited  until  these  claims 
were  decided,  and  the  Civil  Judge  held  that  under 
the  circumstances  the  applicant  was  not  barred. 

The  judgment-creditor  appealed,  relying  on  the  Act 
of  limitation, 

Johnstone,  for  Green,  for  the  petitioner. 
Karunagara  Menon,  for  the  counter-petitioner. 
The  Court  delivered  the  following 

Judgment. — The  question  in  this  case  is  whether  the 
plaintiff's  right  to  proceas  of  execution  is  barred  by  Section 
20  of  the  Act  of  Limitation,  an  interval  of  more  than  three 
years  from  the  date  of  an  order  on  a  previous  application 
having  elapsed  when  the  present  application  was  made. 
The  previous  application  was  for  the  sale  of  the  property 
of  the  judgment  debtor  then  under  attachment  in  the  suit, 
and  the  order  shows  that  the  Court  refused  to  issue  process 
for  the  sale  on  the  ground  that  the  property  could  not  be 
sold,  as  certain  claims  and  suits  respecting  it  were  still 
pending.  From  the  date  of  the  order  the  property  has 
continued  under  the  attachment,  and  on  the  claims  and  suits 
being  determined  the  application  for  a  sale  was  renewed. 

On  these  grounds  the  Civil  Court  was  clearly  right  id 
holding  that  the  application  was  not  barred.    The  order 
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operated  simply  as  a  temporary  stay  of  process  for  the  sale    ^}^^?\ 
of  the  property,  and  there  was  therefore  a  pending  proceed-   ^  j^^  ^  J^ 
ing  to  enforce  the  decree  throughout  the  period  of  the    ^o.  18  o/ 
stay.    The  appeal  will  be  dismissed  with  costs. — 


Special  Appeal  No.  342  of  1868. 

Baman ADA  Butt ^.•..Special  Appellant 

BiTHEE  and  another ^ Special  Reapondevta. 

Tbe  plaintiff  sued  to  obtaiu  a  decree  declariug  that  the  ancestrai 
land  possessed  bj  the  family  of  the  pkintiff  wa*}  not  liable  to  seizuro 
and  sale  iu  satisfaction  uf  an  exparte  decree  obtained  by  tbe  deffn- 
dant  iu  a  suit  against  the  yejauiau  of  the  plaiutiflTs  family  ou  the 
ground  that  the  decree  had  been  obtained  collusively  and  fraudulently, 
for  a  debt  alleged  to  have  been  contracted  for  the  benefit  of  the 
family. 

The  decree  against  the  yejaman  was  passed  on  tbe  22nd  June 
1857,  and  upon  attachment  of  the  family  property  the  plaintiffs  made  a 
claim  under  Section  246  of  the  Civil  Procedure  Code,  alleging  their 
independent  right  to  the  property  and  resisting  a  sale.  The  claim 
was  disallowed  ou  the  18th  October  1661,  and  an  appeal  from  that 
decision  waa  dismissed  on  the  15th  November  1861.  The  present 
suit  was  instituted  on  the  2nd  February  1864. 

Held,  that  this  was  not  a  suit  to  which  the  limitation  provided 
by  Section  246  of  tbe  Civil  Code  or  by  Clause  5  Section  1  of  Act  XIV 
of  1859  was  applicable,  and  that  the  suit  was  not  barred. 

THIS  was  Special   Appeal   against  the  decision  of  Srini-        ^ggg. 
vassa  Row,  the  Pjincipal  Sadr  Amin  of  Mangalore,  in  _j^^J'^^,^^\ 
Regular  Appeal  No.  325  of  1866,  confirming  the  decree  of  ^•^-  f^gg^^^ 
Court  of  the  District  Munsif  of  Mulki  in  Original  Suit 
No.  15  of  1864. 

SHnivaaa  Chariyar,  for  tbe  special  appellant  (the 
defendant.) 

Kurunagara  Menon,  for  Parthasarathy  Iyengar,  for 
the  special  respondents  (the  plaintiffs,) 

The  facts  are  sufficiently  set  forth  in  the  following 

Judgment: — The  plaintiffs  in  this  case  are  members 
of  a  family  subject  to  the  Alij'^asantana  law,  and  the  suit 
has  been  brought  to  obtain  a  decree  declaring  the  ances- 
tral land  possessed  by  the  family  not  to  be  liable  to 
8ei2ure  and  sale  in  satisfaction  of  an  ex'parte  decree  obtained 

(a)  Present  :  Scotland,  C.  J,  and  Collott,  J. 
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1869.  by  the  defendant  in  a  suit  by  him  against  Eoda  Pujari 
'o  J  ^Yv^  '3^2  ^^  *'^®  j'ejamau  of  the  family,  on  the  ground  that  such 
0/  if^Q6,  decree  had  been  obtained  collusively  and  fraudulently  for 
a  debt  falsely  alleged  to  have  been  contracted  for  the 
benefit  of  the  family.  Both  the  Lower  Courts  have 
decided  that  the  decree  was  so  obtained  and  have  gr/inted 
the  relief  prayed,  and  their  decisions  on  that  point  cannot 
be  questioned. 

The  ground  of  appeal  now  relied  upon  by. the  defen-, 
dant  is  that  the  suit, not  having  been  commenced  within  one 
year  from  the  date  of  the  order  passed  on  the  claim  of  the 
plaintiffs  under  Section  24-6  of  the  Code  of  Civil  Procedure, 
was  barred  by  that  Section  and  by  Clause  5  Section  1  of  the 
Act  of  Limitation,  Tlie  record  shews  that  the  ex-parte 
decree  against  Boda  Pujari  was  passed  on  the  22nd  of  June 
1857  on  his  promise  in  writing  to  pay  the  amount  due  by 
him  to  the  plaintiff  in  the  suit  (the  now  defendant,)  and 
that  after  the  death  of  Boda  Pujari  the  property  in  ques- 
tion was  attached  in  execution,  and  the  plaintiffs  thereupon 
put  in  a  claim  under  Section  246  of  the  Code  alleging  their 
independent  right  to  it  and  resisting  a  sale ;  that  on  the 
18th  October  1861  the  Original  Court  made  an  order 
disallowing  the  claim;  that  an  appeal  therefrom  to  the 
Civil  Court  was  dismissed  on  the  15  th  November  1861,  and 
the  present  suit  instituted  on  the  2nd  of  February  1864.. 

The  question  to  be  determined  is  whether  this  is  a 
suitio  which  either  Section  246  of  the  Code  or  Clause  5 
Section  1  of  the  Act  of  Limitation  is  applicable,  and  we  are 
of  opinion  that  it  is  not.  The  enactment  in  Section  246 
empowers  the  Court  executing  the  decree  to  determine 
Bummaril}^  whether  at  the  time  of  the  attachment  the 
property  claimed  was  or  was  not  in  the  possession  of  the 
judgment-debtor  as  his  own  property,  or  of  some  one 
in  trust  for  him,  or  in  the  occupancy  of  persons  paying 
rent  to  him  and  thereupon  to  pass  an  order,  and  the  limita- 
tion of  one  year  is  allowed  to  "  the  party  against  whom 
"  the  order  may  be  given  to  bring  a  suit  to  establish  his 
"  right"  The  suit  meant  is  clearly,  we  think,  a  suit  to  try 
any  claim  of  proprietary  or  possessary  right  cognizable 
under  the  Section,  which,  if  successful,  would  entitle  the 
claimant  to  an  order  releasing  tiie  property   from  attach- 
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ment;  and  the  specific  terms  of  the  Section  relating  to  the       1869. 
questions  of  right  for  determination  obviously  exclude  the 


.  cognizance  of  au  objection  to  the  validity  of  the  decree.  0/1868. 

Now  the  present  suit  was  brought  not  to  establish 
such  a  right  but  to  invalidate  the  decree.  The  plaint 
implies  the  liability  of  the  property  for  the  debt,  if  the 
decree  be  valid,  and,  charging  that  the  decree  had  been 
obtained  by  collusion  and  fraud,  asks  that  it  raaj'  be  can- 
celled on  that  ground,  and  as  a  consequence  the  property 
declared  not  liable  to  be  sold  under  the  order  dismissing 
the  plaintiff's  claim,  and  this  is  the  relief  decreed  by  the 
Lower  Courts.  The  claim  in  the  suit  then  not  being 
cognizable  under  Section  246,  we  think  the  period  of 
limitation  therein  prescribed  is  not  applicable. 

With  respect  to  Clause  6  Section  1  of  the  ^ct  of  Lirni^ 
tation,  we  are  of  opinion  that  the  enactment  relates  to 
suits  to  set  aside  or  alter  summary  orders  on  some  ground 
affecting  the  jurisdiction  of  the  Court  or  the  Soundness 
of  the  decision  on  which  the  order  is  founded,  and,  for  the 
reasons  already  expressed,  we  think  the  present  is  not 
such  a  suit  but  one  brought  to  get  rid  of  the  decree  on  a 
ground  not  open  on  the  summary  determination  of  the 
former  claim,  and  consequently  that  the  limitation  in  the 
clause  is  equally  inapplicable. 

It  becomes  unnecessary  to  decide  the  point  taken  on 
behalf  of  the  respondent  that  the  case  was  excluded  from 
the  operation  of  Section  246  of  the  Code  by  the  provision 
in  Section  387,  but  our  opinion  is  against  it-  The  pro- 
vision in  Section  387  saves  to  every  party  to  a  suit  pending, 
at  the  time  when  the  Code  came  into  operation,  the  rights 
of  procedure  whether  of  appeal  or  otherwisewhich  but  for 
the  passing  of  the  Code  would  have  belonged  to  him.  Here 
the  plaintiffs  were  not  parties  to  a  pending  suit  when 
the  Code  came  into  operation.  The  suit  was  against 
Boda  Pujari  alone  on  his  personal  contract  and  had  been 
determined  by  a  decree  before  the  Code  became  law,  and 
the  plaintiffs  came  in  as  claimants  under  Section  246. 

The  appellant's  objection  failing,  the  decree  of  the 
Lower  Appellate  Court  must  be  affirmed  and  the  appeal 
dismissed  with  costs. 
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Appellate  Stini^titrttDn  i^^) 

Special  Appeal  No.  395  0/I8G8. 
Bahasawmy  Mudali ,„  Special  Appellant 

VALA.YUDA    MUDALI    alicLS 


AlYATHOKAY    MUDALI 


^  I  Special  Respondent, 


In  a  suit  to  recover  from  the  defendant  the  amount  of  purchase 
money  paid  by  the  plaintiff  upon  a  sale  to  him  of  certain  land  by  the 
defendant's  father  and  the  costs  incurred  by  the  plaintiff  in  defending 
his  title  to  the  property  against  a  prior  purchaser  for  the  same  Und 
from  the  defendant's  father. 

Held,  that  the  period  of  limitation   was  six  years. 

Held  also,  that  the  cause  of  action  arose  on  the  discovery  of  the 
fraud  upon  the  plaintiff  ».nd  that  there  was  knowledge  of  the  fraud 
at  all  events  in  October  1859,  the  date  of  the  judgment  of  the  Civil 
Court  affirming  the  title  of  the  prior  purchaser,  notwithstanding 
the  preHCutatiin  of  an  appeal  from  that  decision,  and  notwithstanding 
that  the  plaintiff  remained  in  possession  of  the  laud  until  1861, 

The  present  suit,  having  been  brought  more  than  gix  years  after 
the  judgment  of  the  (Jivii  Court,  was  held  to  be  barred. 

1869.  rpHIS  was  a  Special  Appeal  against  the  decision  of  E.  F. 
r^^^^f  ^^'  1  Eliott,  the  Acting  Civil  Judge  of  Tranquebar,  in 
0/  I8(i8.     Regular  Appeal  No.  297  of  18C9,  reversing  the  decree   of 

the  Court    of  the   Principal  Sadr  Amin  of  Tranquebar  ia 

Original  Suit  No.  75  of  1863. 

Sanjiva  Row,  for  the  special  appellant,  the  defendant. 

Snell,  for  the  special  respondent,  the  plaintiff. 

The  suit  was  brought  for  the  recovery  of  rupees 
6,318-12-1 1,  being  the  amount  of  a  deed  of  sale,  as  well  as  the 
costs  of  suit  incurred  by  the  plaintiff. 

The  plaint  stated  that  the  defendant's  late  father 
received  from  the  plaintiff  rupees  2,800,  the  value  of 
14  valies,  8  maws  and  52J  gulies  of  nunjah,  punjah^ 
lands,  &c,  belonging  to  him,  and  sold  them  to  him  by 
yirtue  of  a  deed  of  sale  dated  the  SOth  July  1856 ;  that, 
nevertheless,  one  Sevarama  Sastrv  fabricated  a  bill  of 
sale  as  if  the  same  lands  had  been  sold  to  him  by  the 
defendant's  father  on  a  previous  date,  and  instituted 
the  Suit  No.  44  of  1856  on  the  file  of  the  late 
Mahomedan  Sadr  Amin  of  Combaconum  against  him 
(plaintiff)  and  the  defendant's  father,  and  notwithstanding 
(a)    Present ;  Scotland,  C.  J.  and  Gollett  J, 
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the  latter's  admission  of  both  the  sales,  the  Appellate  Court       1869. 
gave  preference  to  the  sale  to   Sevarama  Sastry   in   its  ^;^  iv^a^ 
decision  in  Appeal  Suit   No.  644  of  1857,  and  this  decision     o/  ISas, 
was  upheld  by  the  late  Sadr  Court  in  ^^pecial  Appeal  Suit 
No.  33  of  1860  on  the  15th   December  of  the   same  year, 
and  that  he   (plaintift)  is  reasonably  entitled  to  the  pur- 
chase money  as  well  as  the  costs  incurred  by  him  in  those 
suits,  the  fraudulent  acts  of  the  defendant's  father  having 
deprived  him  of  the  lands. 

Defendant,  in  his  answer,  relied  upon  the  Statute  of 
Limitation  and  denied  the  plaintiff's  right  to  recover  upon 
other  grounds. 

The  Principal  Sadr  Amin  dismissed  the  suit.  Upon 
the  question  of  limitation  his  finding  was  as  follows : — 

It  is  seen  by  the  decree  (C)  of  the  late  Sadr  Court 
that  the  former  suit,  in  which  the  plaintiff  had  specially 
appealed,  was  finally  decided  by  them  on  the  15th  December 
1860,  or  five  years  previous  to  the  date  of  this  action, 
namely,  the  16th  December  1865,  and  by  the  execution 
records  therewith  connected,  that  he  was  not  dispossessed 
of  the  lands  alleged  to  have  been  sold  to  him,  until  the 
latter  end  of  the  year  1861,— therefore  the  action  based 
upon  the  bill  of  sale  A  which  in  my  opinion  falls  under 
Clause  16,  Section  1,  Act  XIV  of  1859,  by  which  six  years 
are  allowed,  is  not  affected  by  the  Statute  of  Limitation. 

The  plaintiff  appealed,  and  the  Civil  Judge,  reversing 
the  decision  of  the  Principal  Sadr  Amin,  decreed  for  the 
plaintiff"  for  the  amount  sued  for.  He  held  that  the  suit 
was  not  barred  because  the  date  of  the  cause  of  action  was 
the  appeal  decision  of  the  late  Sadr  Court,  exhibit  C, 
dated  15th  December  1860. 

The  defendant  appealed  specially  to  the  High  Court 
upon  the  ground  that  the  suit  was  barred  by  the  Statute  of 
Limittition. 

The  Court  delivered  the  following 

Judgment -.—This  is  a  suit  to  recover  rupees  2,500, 
being  the  price  paid  to  the  defendant's  father  on  the 
execution  of  a  deed  of  sale  by  him  of  certain  family  land 
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1869.  together  with  interest  and  an  amount  of  costs  incurred  in 
iS  A  N'»  ':^95  defending  the  plaintiff's  right  as  purchaser.  The  Civil 
^f  ^^^9.  Court,  reversing  the  decree  of  the  Principal  Sadr  Aniin's 
Court,  has  decreed  to  the  plaintiff*  the  amount  claimed ; 
and  the  grounds  of  appeal  relied  upon  are  that  the  suit 
was  barred  by  the  Act  of  Limitations,  but  if  not, that  the 
plaintiff  is  not  entitled  to  recover  either  the  interest  on  the 
purchase  money  or  the  costs  claimed. 

The  material  facts,  according  to  the  findings  of  the 
Civil  Court,  are  that  the  plaintiff  become  hona-fide  the 
purchaser  of  the  land  in  1856  and  paid  the  purchase 
money  and  was  at  once  put  in  possession  by  the  defendant. 
Very  soon  after,  a  suit  (No.  44  of  1856)  to  eject  the  plain* 
tiflf  was  brought  in  the  Principal  Sadr  Amin's  Court  of 
Combaconum  by  Sevarama  So^try  claiming  under  an  instru- 
ment of  sale  executed  by  the  defendant's  father  prior  to 
the  date  of  the  sale  to  the  plaintiff;  In  that  suit  the 
defence  of  the  plaintiff  was  that  the  property  had  been 
sold  and  transferred  to  him,  and  the  consideration  paid  10 
or  15  days  before  the  execution  of  the  deed  of  sale  to 
Sevarama,  but  the  defendant's  father,  who  was  also  a  defen- 
dant, pleaded  that  the  sale  to  Sevarama  had  become 
ineffectual  by  reason  of  non-payment  of  the  consideration 
mone)'^  in  full,  that  the  property  had  been  subsequently 
sold  to  the  present  plaintiff  and  he  too  had  made  default 
in  payment  of  a  portion  of  the  consideration  money 
whereby  the  sale  had  been  invalidated.  The  decree  in 
the  suit  was  adverse  to  the  plaintiff  Sevarama  in  the  Court 
of  First  Instance,  bat  on  appeal  to  the  Civil  Court  that 
decree  was  reversed  and  a  decree  passed  on  the  11th 
October  1^59  adjudging  his  right  as  vendee  to  the  posses- 
sion of  the  land,  which  was  affirmed  on  the  15tli  December 
1860  by  the  late  Sudr  Court.  The  plaintiff  remained  in 
possession  of  the  property  daring  the  litigation  and  was 
not  ejected  by  process  of  execution  until  late  in  18t«l,  and 
on  the  16th  December  1855  he  instituted  the  present  suit. 

TTJth  respect  to  the  bar  of  the  suit  two  points  have 
been  raised  for  consideration,  first,  the  period  of  limitatiou 
applicable  to  the  suit,  second,  the  time  at  which  the  cause 
of  action  arose.    On  the  first  point  it  has  been  argued  for 
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the  appellant  that  the  defendant's  sole  liability  was  for  a       1869. 
breach  of  the  contract  of  sale,  and  consequently  that  the  ^^  ~\  ~2^ 
period  of  limitation  was  threo  years  under  Clause  9,  Section     of  1668. 
1  of  the  Act  of  Limitation.   But  that  argument,  we  think, 
is  not  maintainable.    There  are  terms  in  the  deed  of  sale 
which  amount  perhaps  to  a  contract  for  the  quiet  enjoy- 
ment of  the  property  under  it,  and  it  may  be  that   the 
law  implied  a  warranty  on  the  part  of  the  defendant  that 
he  had  the  title  which  he  professed  to  sell,  and  that  a  suit 
would  have  lain  for  the  breach  of  one  or  other  contract. 
But  we  give  no  opinion  as  to  either  liability,  and  will  only 
add  that  the  question  of  an  implied  warranty  in  such  a 
case  is  a  doubtful  one,  requiring  a  careful  consideration  of 
the  different  rules  of  English  Law  applicable  to  sales  of 
realty  and  personalty. 

Assuming  a  breach  of  contract  for  which  the  plaintiff 
might  have  sued,  that  was  clearly  not  his  sole  cause  of 
action.  The  concealment  and  deception  practised  by  the 
defendant  on  the  execution  of  the  deed  purporting  to 
transfer  the  title  to  the  property  amounted  to  legal  and 
moral  fraud  which  was  of  itself  a  ground  of  suit  for  the 
recovery  back  of  the  purchase  money  paid,  and  the 
record  shews  that  the  suit  was  brought  and  has  been 
determined  on  that  ground.  It  follows  that  the  period  of 
limitation  applicable  to  the  case  is  six  years  under  Clause 
16,  Section  1  of  the  Limitation  Act. 

Then  as  to  the  second  point  on  which  the  question  of 
the  bar  depends.  Section  10  of  the  Act  provides  that  in 
cases  founded  on  fraud  "  the  cause  of  action  shall  be 
"  deemed  to  have  first  arisen  at  the  time  at  which  such 
"  fraud  shall  have  been  first  known  by  the  party  aggrieved." 
Now  the  record  certainly  does  not  enable  the  Court  to 
decide  that  the  plaintiff's  knowledge  or  means  of  know- 
ledge before  the  judgment  of  the  Civil  Court  in  1859 
warranted  more  than  a  belief  that  there  had  been  a  trans- 
action of  sale  with  Sevarama  which  had  come  to  nought, 
and  that  the  property  in  consequence  had  been  left  in  the 
enjoyment  of  the  defendant,  nor  is  any  further  inquiry 

in  that  respect  necessary,    Undoubtedly   the  judgment 

35 
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1®^^-  aud  decree  of  the  Civil  Court  made  known  to  the  plaintiff 
S  A.  No.  39^5  ^^  ^^®  most  decided  manner  the  fraud  on  which  the  suit 
0/1868.  is  based,  and  more  than  six  years  from  the  date  of  that 
decree  had  elapsed  when  this  suit  was  instituted.  The 
period  of  limitation  began  to  run  at  all  events  upon  the 
passing  of  that  decree,  and  no  provision  of  the  law  warrants 
the  exclusion  of  any  portion  of  the  subsequent  time  during 
which  the  plaintiff  was  permitted  to  hold  possession  of  the 
property.  The  appeal  from  the  decree  was  a  voluntary 
proceeding  taken  at  the  plaintiffs  own  risk.  For  these* 
reasons  we  are  of  opinion  that  the  suit  was  barred  by 
Clause  16,  Section  1,  of  the  Act  of  Limitation. 

The  decree  of  the  Civil  Court  must  therefore  be 
reversed  and  the  suit  dismissed.  The  defendant's  costs  in 
this  and  the  Lower  Courts  must  be  paid  by  the  plaintiff. 


appellate  ^(ujrifiilitrtton.  (a) 

Regular  A  pineal  No.  51  o/  1868. 

N.  Chandvasekharudu,' and  anoiher...  Appellants. 

N.  Bramhaivna,  being  a  minor,  his  J       r>  , 

father  Chinna  Jagankadham... /      ^^PondenL 

A  widower  can  make  a  valid  adoption  accordiDg  to  Hindu  Law. 

Semhle,  the  Hindu  Law  does  not  prohibit  an  adoption  by  a  man 
who  has  not  been  married. 

1869.       rpHIS  v/as  a  Regular  Appeal  against  the  decree  of  E.  B. 
^arch  31.     X     Foord,  the  Civil  Judge  of  Berhampore,   in  Original 
^o/'i868.^^  Suit  No.  24  of  1867. 

Sloan,  for   Snell,  for   the  appellants   (the   1st  and 
2nd  defendants.) 

Sanjiva  Row,  for  the  respondent  (the  plaintiff.) 
The  facts  appear  in  the  following 

•Judgment  : — This  is  an  appeal  from  the  decree  of  the 
Civil  Court  of  Eerhampore  adjudging  the  right  of  the  plain- 
tiff as  an  adopted  son  to  recover  from  the  1st  and  2nd 
defendants  possession  of  a  portion   of  the  land   claimed  in 

(a;  Piesent  ;  Scotland,  C.  J,  and  Colktf,  J. 


I 
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the  plaint  together  with  an  amount  on  account  of  mesne    j^^^^\ 
profits.     The  grounds  of  objection  relied  upon  on  the  part  ^  ^  ^^^  '51 
of  the  appellant  are  that  the   evidence  is  insufficient   to     of  18^8- 
prove  that  the  alleged  adoption  of  the  plaintiff  had  taken 
place,  but,  if  sufficient,  then  that  the  adoption  -was  of  no 
legal  validity,  as  the  adoptive  father  had  no  wife  living  at 
the  time  it  took  place.     With  respect  to  the  effect  of  the 
evidence,  we   think  the  Civil  Court  has  come   to  a   right 
conclusion. 

The  second  ground  of  objection  has  been  held  by  the 
Civil  Court  not  to  be  maintainable  on  the  authority  of  the 
decision  of  this  Court  in  the  case  of  Nagapa  Udapa  v. 
Subba  Saetry,  (2  Madras  High  Court  Reports,  367)  which 
is  in  point.  But  it  has  been  pressed  upon  us  on  behalf  of 
the  appellant  that  the  decision  rests  on  the  4th  note  of 
Mr.  Sutherland  to  his  Synopsis  of  the  Hindu  Law  of  Adop^ 
Hon  in  which  he  does  not  profess  to  lay  down  what  the 
law  is  on  the  point  of  adoption  by  an  unmarried  man  or 
widower,  and  that  its  soundness  is  questionable,  and  we 
have  been  induced  to  look  into  the  works  of  authority  re- 
ferred to  in  order  to  see  whether  any  doubt  appeared  which 
would  be  a  ground  for  tlie  reconsideration  of  the  point  by 
the  full  Court. 

It  is  true  that,  in  the  note  relied  upon  in  the  judgment, 
Mr.  Sutherland  does  not  express  his  decided  opinion,  but 
he  states  clearly  that  in  his  view  the  ancient  texts  on 
which  the  right  of  adoption  is  founded  do  not  warrant  the 
prohibition  of  an  adoption  by  a  man  who  may  not  have 
''  married,  or  still  less  one  whose  wife  may  have  died,"  and 
his  view  of  the  interpretation  of  the  law  of  adoption  is  of 
the  highest  authority.  But  the  decision  does  not  rest  on 
this  note  singly.  Jagganada's  commentary  in  Book  3 
Chapter  4,  Section  8  of  the  Digest,  which  is  referred  to  both 
in  the  judgment  and  Mr.  Sutherland's  note,  declares  that 
no  law  is  to  be  found  which  supports  the  contentions  that 
''  one  who  haa  no  wife  being  consequently  excluded  from 
"  the  order  of  a  householder  cannot  properly  adopt  a  son." 
A  passage  is  also  cited  in  the  j  udgment  from  Sir  William 
Macnaughten's  Principles  of  Hindu  Law,  page  66,  where 
he  adopts  Mr.  Sutherland's  view,  and  in  support  of  it  refers 
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^QQ^'       to  an  opinion  of  Pundits  in  favor  of  the  validity  of  an 

Atnrrh  11 

R.  A.  No.  61  ""^^^Ption  by  person  not  a  "  Qrihi,"   that  is  an  unmarried 

of  1868.     man,  and  adds  "  there  is  certainly  no  authority  against  it." 

In   the  other  passage   cited  from  Sir  Thomas  Strange 's 

Treatise  to  the  same  effect,  the  learned  author  adopts  the 

view  of  Mr.  Sutherland. 

These  authorities  are  strong  to  shew  that  the  position 
they  lay  down  is  the  sound    view  of  the  law  unless   they 
are  at  variance,  as  has  been  argued,  with  the  true  construc- 
tion of  the  primary  texts   relating  to  the  right   of  adop- 
tion when  considered  with  the  policy  of  the  law  in  regard 
to  marriage.     It  has  been  urged  that  the  texts  of  Manu 
and  Atvi  in  the  Dattaka  MimaTisa,  Section  I,  Clause  39, 
and  The  Dattaka  Chaiidrika,  Section  1,  Clause  3,  declaring 
that  adoption  must  be  made  ''  by  a  man  destitute  of  male 
'^  issue"    together   with    the    text    of    Caunaka    which 
follows  expressing  more  fully  that  it  must  by  "  one  desti* 
**  tute  of  a  son  or  one  whose   son  may  have   died   having 
"  fasted  for  male  issue"  import  that  the  right  of  adoption 
belongs  only  to  the  man  who  has  capacitated  himself  by 
marriage  to  procreate  a  son  and  also  has  a  wife  alive.     To 
this  construction  all  the  three  texts  as  respects  the  condition 
in  marriage  are   open,  and  the  same   may  be  said  of  the 
text  of  Cauna&a  as  respects  the  condition  of  an  existing 
wife,  but  they   do  not  necessitate    either  construction. 
Their  obvious    purpose  was   to   enjoin    the  need    of  a 
son   by   adoption  to  every  man  without  male  issue  "  for 
"  the  sake  of  the  funeral  cake,  water  and   solemn  rites 
"  and  for  the  celebrity  of  his  name"  and  while  the  language 
"  a  man  destitute  of  male  issue,"  or  as   the  explanatory 
comment  in  The  Dattaka  Chandrika  expresses  it,  ''  one  to 
"  whom  no  son  may  have  been  born,*'  is  applicable  to  a 
man  who  has  not  been  married,  a  strict  compliance  with 
that  added  by  Cannaka  "  or  one  whose  son  may  have  died 
"  having  fasted  for  male  issue"  is  quite  compatible  with  an 
adoption  by  a  man  who  at  the  time  has  not  a  wife  living. 
A  sonless  widower  may  have  rigidly  fasted  for  a  son  before 
his  wife's  death,  and  for  aught  that  appears  the  plaintiff's 
adoptive  father  may  have  earnestly  practised  such  self* 
denial.  Considering  the  essential  importance  which  attached 
to  the  state  of  marriage  throughout  the  whole  system 
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of  Hindu  Law,  it  is  in  the  highest  degree  probable  that  1869. 
the  ini unction  in  the  texts  was  specially  addressed  to  the  — "  ,.'^^' 
order  of"  Qrihi  or  married  men,  but  that  is  not  a  reason  of  i8(j8. 
for  straining  the  language  used  into  prohibitions  by  impli- 
cation of  adoptions  by  widowers  and  celibates.  It  might 
have  been  so  if  celibacy,  instead  of  being  merely  discou- 
raged by  the  law,  had  been  a  temporal  offence,  or  marriages 
had  been  imposed  on  adults  as  an  enforceable  legal  obliga- 
tion. £ut  neither  is  the  case,  and  as  respects  the  need 
of  the  spiritual  benefits  attributed  to  the  performance  of 
obsequial  rites  by  an  adopted  son,  there  appears  to  us  to 
be  no  sound  distinction  between  the  single  married  man 
or  the  widower  and  the  man  whose  wife  is  alive.  We  can 
discover  no  authority  for  the  positions  laid  down  by  Mr. 
Strange  in  his  Manual  of  Hindu  Law,  Chapter  8,  Sections 
60,  61,  that  unmarried  males  of  whatsoever  age  are  not  in 
danger  of  "  put"  and  hence  no  adoption  on  their  account 
is  necessary,  and  that  adoption  by  a  widower  is  not 
valid.  According  to  our  understanding  of  the  Hindu 
system  of  law,  it  is  inculcated  as  a  fundamental  precept 
that  every  man  is  in  peril  of  "  put"  but  maj'  obtain  deliver- 
ance from  it  through  the  birth  or  adoption  of  a  son  and  the 
efficacy  of  his  performance  of  the  prescribed  exequial  rites. 
Strangers  Hindu  Law,  73,  T'i.  Obviously,  however,  the 
ground  stated  is  inapplicable  to  the  position  that  a 
widower  cannot  adopt,  and  the  only  work  cited  in  support 
of  it  is  so  far  as  we  can  ascertain  unknown  here. 

We  were  referred  to  the  Mitacahara,  Chapter  2,  Section  1, 
Clause  11,  and  Manu,  Cha'pter  9^  F.  45  and  1 06,  as  shewing 
that  adoption  is  but  the  means  provided  of  substituting  a 
son  on  failure  of  male  ibsue  of  a  marriage,  but  the  texts 
referred  to  do  not  carry  the  case  any  further  than  the 
authorities  already  observed  upon.  The  law  no  doubt  is 
that  a  son  by  adoption  takes  the  place  of  a  legitimate 
natural  son,  but  nowhere  do  we  find  that  a  wife  and 
failure  to  procreate  a  son  are  made  indispensable  condi- 
tions of  the  right  to  adopt.  Apparently  the  only  text 
having  any  strong  bearing  to  that  efi'ect  is  that  of  Medhatiyi 
wherein  it  is  stated  with  reference  to  a  passage  in 
Manu,  Chapter,  9,  V.  180,  to  be  a  peremptory  precept  that 
offspring  should  be  produced  by  the  house-holder,   and 
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1869.  should  a  legitimate  son  not  be  acquired  a  son  by  adoption 
^^^  — ^"^^''y  ^®  resorted  to.  But  the  text  is  combated  in  Section 
V  1868.  1  o{  the  DoUtaka  Mimansa,  and  although  the  reasoning 
upon  it  is  in  part  very  obscure,  the  conclusion  arrived  at 
is  thus  stated  in  Clause  62  "  the  precept  to  produce  a  son 
*'  cannot  be  inferred^  but  on  the  contrary  funeral  rites  alone 
"  must  be  understood  on  account  of  unity  of  import  with 
"  the  text  of  Atri  which  expresses  for  the  sake  of  the 
"  funeral  cake,  water,  and  solemn  rites."  Further  it  is  of 
this  very  text  of  Medhatityi  that  Mr.  Sutherland  has 
observed  in  the  note  before  referred  to  that  it  "  may  be 
"  regarded  as  merely  enjoining  the  more  obligatory  neces- 
''  sity  for  a  married  man  having  no  male  issue  to  adopt  a 
'^  son'^  and  a  wider  meaning  the  other  authoritative  texts 
do  not  it  seems  to  us  warrant. 

On  this  view  of  the  authorities,  no  effect  can  be  given 
to  the  argument  based  on  the  moral  ground  of  its  being 
the  policy  of  the  law  to  encourage  marriages.  It  is  not 
of  itself  an  admissible  ground  for  invalidating  the  adop* 
tion,  but,  if  it  were,  we  should  consider  it  unavailing,  for 
it  strikes  us  as  very  improbable  that  any  unmarried 
Hindu  would  be  induced  by  the  knowledge  of  his  ability 
to  adopt  a  son  to  avoid  marriage.  The  innate  desire  of 
every  Hindu  man  to  marry  and  have  issue  of  his  body  is 
proved  by  experience  to  be  too  strong  to  admit  of  such  a 
belief.  The  only  probable  effect  of  making  the  existence 
of  a  wife  a  necessary  condition  of  adoption  would  be  to 
coerce  marriages  in  cases  in  which  from  age  or  other  na- 
tural cause  it  was  physically  certain  that  issue  could  not 
be  procreated. 

For  these  reasons  we  concur  in  the  decision  of  this 
Court  that  a  widower  can  make  a  valid  adoption,  and 
for  the  same  reasons  we  entertain  a  strong  opinion  that 
the  law  does  not  prohibit  an  adoption  by  a  man  who  has 
not  been  married.  The  decree  of  the  Civil  Court  will  be 
affirmed  with  costs. 


LAKSHMI  AMMAL  V.  SASHADUY  AIYANGAR.  275 

Appellate  3furt£;iiirtton.  (a) 

Civil  Miscellaneous  Regular  Appeal  Ko.  41  of  1869. 
Lakshmi  Ammal... Petitioner. 

SashaDRY  Aiyakoar  and  5  others... Counter  Petitioners. 

Procegs  of  execulion  caonot  alwnys  be  issued  for  three  years' 
arrears  imrler  a  decree  directiug  auuual  pajments  of  rnouey  for  a 
series  of  years. 

The  petitioner,  who  had  obtained  a  decree  for  an  annual  sum 
for  maintenance  during  her  life,  alleged  sntisfaction  of  the  decree 
up  to  a  period  less  than  three  years  from  the  date  of  the  applica- 
tion for  execution  of  the  decree.  The  Judge  was  not  satisfied  of  the 
alleged  satisfaction  and  dismissed  the  application  for  execution. 

Held,  that  the  petitioner  was  entitled  to  execution  of  the 
decree  at  any  time  from  the  date  at  which  the  first  instalment  became 
due,  but  that  she  was  not  entitled  to  have  process  of  execution  isi>ued 
within  three  years  from  the  date  at  which  the  second  instalment 
or  subsequent  instalments  became  due. 

Case  remitted  for  inquiry  a.s  to  the  allegation  of  the  petiUoner 
of  the  receipt  of  maintenance  in  satisfaction  of  the  decree  within 
three  years  from  the  date  of  the  application  for  executiou. 

THIS   was  a  petition  against  the  order  of  E.  F.   Eliott,       jg^jg 
the   Acting  Civil   Judge   of  Chittoor,    dated   14th     ^P^H  i. 
October  18C8.  ^/-  ^'  ^: 

No.  W  of 

The  petition,  dated  the  5th  October  18G8,  set  forth  — 
that  the  plaintiff  obtained  a  decree  on  the  Gth  February 
18.50  against  the  execution-debtors  allowing  petitioner 
rupees  24  for  life  for  maintenance  \  that  maintenance  due 
np  to  the  end  of  October  1865  was  made  good  by  the 
defendants  and  praying  for  process  of  execution  to  recover 
maintenancefor  three  years  from  November  1865  to  the 
end  of  October  1868. 

The  order  of  the  Civil  Judge,  dated  the  14th  October 
1868,  stated  that  beyond  the  bare  statement  of  the 
applicant  that  she  received  the  maintenance  up  to  the  end 
of  October  1865,  there  was  nothing  on  the  records  of  the 
Court  to  show  that  the  applicant  kept  alive  the  decree 
within  three  j'^ears  preceding  the  application.  The  appli- 
cation was  therefore  rejected. 

The  petitioner  appealed  to  the  High  Court  for  the 
following  reasons; — 

(a)   Present ;  Bitileston  and  luncs,  J.J. 


1869. 
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1869.  1.    The  Civil  Judge  ought  to  have   allowed  the  peti- 

AprilJ^_  tioner  an  opportunity  to  prove  her  statement  of  payment 
^0  41  of  of  maintenance  up  to  November  1865. 

1869.  .  r      T^ 

" 2.    The  decree  being  a  decree  for  maintenance  for  Jife, 

the  petitioner  could  execute  it  whenever  maintenance  was 
withheld  from  her. 

Srinivaasa  Chariyar,  for  the  petitioner,  the  coun- 
ter petitioners  not  appearing  in  person  or  by  Counsel. 

The  Court  delivered  the  following 

Judgment  : — In  1850  the  petitioner  obtained  a  decree 
for  payment  to  her  of  24  rupees  annually  for  her  mainte- 
nance during  her  life.    She  alleges  that  she  has  been  paid 

or  satisfied  to  the  end  of  October  1865  ;  and  on  the  5th 
October  186S  she  applies  for  execution,  but  the  Civil 
Judge  has  rejected  that  application  on  the  ground  that  it 
is  barred  by  the  20th  Section  of  Act  XIV  of  1859. 

In  Referred  Case  35  of  1868,  it  was  held  by  this  Court 
that  the  period  of  three  years  mentioned  in  Section 
20  must  be  reckoned  from  the  time  when  the  decree  be- 
came enforceable  by  process  of  execution,  and,  concurring 
entirely  in  that  decision,  we  have  only  to  consider  how  far 
it  is  applicable  to  the  present  case.  Now  this  decree  be- 
came enforceable  when  the  first  annual  instalment  fell  due, 
so  far  as  that  instalment  was  concerned,  and  at  any  time 
within  threeyears  from  that  date  process  of  execution  might 
be  issued  to  enforce  the  payment.  But  sup]>osiug  no  step 
to  be  taken  at  that  time  to  enforce  the  decree  or  keep  it 
alive,  could  the  judgment-creditor  obtain  process  of  execu- 
tion to  en  force  payment  of  thesecondinstalment  only  within 
three  years  from  the  date  when  the  second  instalment  fell 
due  ? 

In  other  words  can  process  of  execution  always  be 
issued  for  three  years*  arrears  under  a  decree  directing  annual 
payments  of  money  for  a  series  of  years  ?  Upon  the  whole 
we  consider  that  that  question  must  be  answered  in  the 
negative.  The  principle  on  which  enactments  of  this  kind 
rests  is  that  if  a  person  sleeps  upon  his  rights  for  a  length 
of  time,  a  presumption  arises  that  the  claim  has  been  in 
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someday  satisfied;  and  if  a  person  entitled  to  receive  a       1B(S9. 
sum  of  money  annuallj^  for  life  neglects  to  enforce  the  q  y^\    ' 
decree  for  many  years  the  presumption  arises  as  strongly    No,i4  o/ 

as  if  the  decree  had  been  for  payment  of  one  single  sum » 

at  one  time,  and  the  ground  for  the  interposition  of  a 
law  of  limitation  is  the  same.  The  words  of  Section  20 
would  clearly  include  such  a  case,  and  we  think  the  spirit 
of  the  provision,  as  explained  in  the  decision  above  referred 
to,  as  well  as  the  letter,  applies. 

The  petitioner,  however,  alleges  satisfaction  of  the 
decree  down  to  the  end  of  October  1865,  and  that  allegation 
is,  we  think,  sufficient  to  get  rid  of  any  difficulty  under 
Section  20C  of  Act  VIII  of  1839  ;and  if  the  decree  was  satis- 
fied to  the  end  of  October  1865|  then  it  was  not  enforceable 
by  execution  uutil  after  that  day,  and  the  present  appli* 
cation  is  not  barred  by  lapse  of  time. 

We  must  therefore  reverse  the  decision  of  the  Civil 
Judge,  and  direct  him  to  hear  the  application  after  notice 
to  the  defendants ;  for  it  seems  to  us  that  the  defendants 
ought  to  have  the  opportunity  of  answering  the  allegation 
that  the  decree  has  been  satisfied  to  the  end  of  October 
1863,  and  of  showing  any  other  cause  why  the  decree  ought 
not  now  to  be  executed  as  regards  three  years'  arrears. 


Civil  Miecellaneous  Regular  Appeal  No.  178  oj  1868. 

Mahomed  Abdul  Vakab  Sahib Appellant 

CoMANDUB  Rahasamt  Aitanqab Respandent 

The  stipend  of  a  Carziatic  Stipendiary  is  not  liable  to  attach- 
ment in  execution  of  a  decree  obtained  against  the  Stipendiary,  it 
being  one  of  the  descriiption  of  personal  grants  expressly  protected 
from  attachment  in  satisfaction  of  any  decree  or  order  or  a  Court 
by  Section  3.  Begiilation  IV  of  1831,  extended  by  Act  XXIII  of  1838. 

These  enactments  are  not  impliedly  repealed  by  Sections  205 
and  237  of  the  Code  of  Civil  Procedure. 

A  PPEAL  against  the   orders  of  W.   S.  Whiteside,  the        i869. 
^     Acting    CivU    Judge  of   Chingleput,    dated     15th     ^P^'^ »- 
Februaiy  and  13th  March  1868.  JVV.  178  o/' 


(a)    Present :  Scotland,  C.  J*i  and  CoUett^  J. 

S6 


1868. 
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1869.  Mahomed  Vakab  Sahib,  the  petitioner,  who  was  in  the 

Q  jtf, /Z.  A,  CivilJail  of  Chingleput  in  execution  of  the  decree  in  Original 

>o.'i78  oj  Suit  No.  46  of  1867  on  the  file  of  the  High  Court  of  Madras. 

'- —  applied  to  the  Civil  Court  praying  to  be  discharged  from  Jail. 

The  judgment  creditor,  Ramasawmy  Aiyangar,  the  plaintiff 
in  the  above  suit,  opposed  the  application  of  the  petitioner 
unless  he  complied  with  certain  terms  submitted  by  the 
judgment  creditor. 

The  Acting  Civil  Judge  of  Chingleput,  finding  that 
the  petitioner  was  in  possession  of  a  Carnatic  pension  of 
rupees  53  per  mensem,  made  an  order  directing  the 
(.'ollector  to  forward  to  the  Court  the  sum  of  money  in 
deposit  in  his  treasury  on  account  of  the  arrears  of  pension 
payable  to  the  petitioner.  The  amout  would  be  paid  to  the 
judgment  creditor  in  part  satisfaction  of  his  claim.  1-he 
Collector  was  further  directed  to  forward  every  month  to 
the  Court  the  amount  of  the  pension  out  of  which  Ks.  38 
would  be  paid  to  the  judgment  creditor  and  Rupees  15  to 
the  petitioner  for  his  maintenance.  The  petitioner  would  be 
detained  in  custodj'^  until  the  arrears  of  pension  had  been 
received  from  the  Collector's  Office  when  he  would  be 
set  at  liberty. 

The  petitioner  appealed  upon  the  grounds  that  Carnatic 
Stipends  were  not  liable  to  attachment  by  process  of  the 
Civil  Court,  and  that  the  Civil  Court  had  no  jurisdiction  to 
pass  the  order  made. 

Tht  Advocate  General,  for  the  appellant. 

Vencatapathy  Bovj,  for  the  respondent. 

The  Court  delivered  the  following 

Judgment  : — ^This  is  an  appeal  from  an  order  made 
in  execution  of  a  decree  obtained  by  the  respondent 
against  the  appellant  for  Rupees  3,159-12-0  with  interest 
at  6  per-cent  from  date  of  decree  till  payment. 

It  appears  that  the  appellant,  having  been  in  jail 
under  process  of  execution  for  six  months,  petitioned  the 
Civil  Court  for  release  from  further  imprisonment  on  the 
ground  that  he  possessed  no  property  or  means  except  a 
monthly  allowance  of  Rs,  53  which  had  been  granted  to 
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him  as  one  of  the  Carnatic  StipeDdiariea  by  the  Govern-       j}^rf'a 
ment  and  was  then  in  arrear   for  several  months :  and  "JJ^^TrTa- 
thei*eupon  the  Court,  after  examining  the  petitioner,  made  ^^-^J^^^-^ 

the  order.     The  question  to  be  determined  is  whether  the 

order  is  invalid  either  wholly  or  in  part  by  reason  of  the 
allowance  not  being  liable  to  process  of  execution  in 
satisfaction   of  the   decree. 

It  is  one  of  the  numerous  pecuniary  provisions  en- 
joyed from  the  Government  by  the  descendants  of  mem- 
bers of  the  family  of  Azeem  Oo-Dowlah,  the  Nabob  of 
the  Carnatic,  in  1801,  and  all  these  provisions  originated; 
(as  we  learn,  from  Mr.  Balfour's  compilation  of  the  orders 
of  the  Government  relating  to  Carnatic  Stipendiaries)  in 
personal  grants  made  by  the  Government  in  accordance 
with  a  Minute  of  Lord  Clive  drawn  up  in  180^1  under  tho 
treaty  of  that  year,  absolutely  vesting  the  Government 
and  revenues  of  the  territories  of  the  Carnatic  in  the 
East  India  Company.  The  original  grants  were  considered 
as  made  only  for  life,  and  rules  subsequently  laid  down 
by  the  Government  provide  for  reductions  of  their,  amount 
on  the  deaths  of  the  original  grantees  and  for  distributive 
grants  of  the  reduced  amounts  in  certain  proportions 
amongst  surviving  members  of  their  families,  and  under 
one  of  these  distributive  grants  the  allowance  in  question 
is  payable  to  the  defendant. 

It  thus  appears  to  be  a  State  stipend  or  pension 
granted  to  the  defendant  personally  by  the  favour  of  the 
Government,  and  one  of  the  descriptions  of  personal  grants 
expressly  protected  from  "attachment  in  satisfaction  of 
"  any  decree  or  order  of  Court"  by  Section  3  of  Regulation 
4  of  1831  as  extended  by  the  provision  in  Act  XXIII  of  1838. 
If  therefore  these  provisions  still  continue  in  force,  the 
order  is  wholly  illegal.  They  are  not  among  the  enact- 
ments mentioned  in  the  Schedute  to  the  general  Repealing 
Act  8  of  1868,  and  the  question  arises,  are  they  impliedly 
repealed  by  Sections  205  and  237  of  the  Code  of  Civil 
Procedure  on  which  the  Civil  Judge  has  proceeded,  and 
after  some  consideration  we  are  of  opinion  that  the 
Sections  have  not  that  effect. 

The  rule  of  construction   ^*  leges  posteriores  priores 
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1869       *"  conlrariaB  ahiogant**  i%  no  doubt  applicable  to  a  new 

"c\  At.  R  A.  ^^^'^^^ive  enactment,   but  it    has  application  only  when 

No,  178  of  there  is  such  complete  contrariety  or  repugnancy  between 

: —  it  and  a  prior  enactment   as  makes  it  certain   that  th« 

Legislature  could  not  have  intended  the  latter  to  stand. 
When  there  is  an  admissible  construction  by  which  both 
enactments  can  reasonably  have  operation  together,  thai 
construction  must  be  adopted.  This  is  the  well  settled  rule, 
and  the  instance  of  its  application  most  apposite  to  the 
present  case  is  that  of  a  special  and  particular  enactment 
and  a  subsequent  general  enactment  relating  to  the  same 
subject  but  witliout  negative  terms.  It  has  been  more 
that  once  laid  down  that  in  such  a  case  the  special  enact- 
ment is  not  repealed. 

Here  the  Regulation  and  the  Act  extending  it  are 
pecularly  special  and  limited  laws  and  their  very  purpose 
was  to  exempt  the  kinds  of  propertj-  particularized  in  the 
Regulation  from  liability  to  attachn^ent  under  the  then 
general  law  of  procedure,  just  as  was  subsequently  done  by 
AcfC  of  1849  in  regard  to  other  kinds  of  pensions  and 
allowances;  and  the  reasons  for  the  exemption  remain 
the  same.  On  the  other  hand,  the  Code  of  Civil  Proeeduro 
was  passed  with  reference  to  the  generallaw  of  procedum 
and  embodies  it,  and  the  Sections  under  consideration  ar» 
simply  afGrmative.  Section  203  is  declaratory  of  the  pro- 
perty of  a  judgment  debtor  which  was  and   is  liable   to 

attachment,  and  Section  237  is  one  of  a  series  providing  for 
the  manner  of  attaching  the  different  kinds  of  property 
under  a  decre  for  money,  and  points  out  the  particular 
j)roceeding  to  be  taken  when  the  property  consists  of 
money  payable  to  the  defendant  in  the  hands  of  a  Court 
of  Justice  or  an  Officer  of  Government,  The  language  of 
both  provisions  admits  of  their  being  construed  as  part 
merely  of  the  law  intended  to  take  the  place  of  the  gene- 
ral law  of  procedure  in  fbree  when  the  Regulation  waa 
passed,  and,  so  construed,  they  may  well  subsist  together 
with  the  particular  exemption  provided  by  the  Regulation 
and  the  Act  extending  it, without  contrariety  or  repugnancy, 
and  we  think  such  was  the  intention  of  the  Legislature. 
It  follows  that  the  stipend  of  the  defendant  was  not  liable 
to  attachment  in  execution  of  the  decree  in  the   suit,  and 
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the  order   is  altogether  invalid   and  must  be  set  aside.      1S69. 
Each  party  will  bear  his  own  eosis  of  the  appeal  and  of  ^  m.  R.A. 
the  application  for  the  order  in  the  Court  below  if  any.         ^o.  178  of 

186S. 


SIppdIate  9tirt£llit(ttoit  ^^) 

Regular  Appeal  No.  98  of  1868. 

Malraja  alias  Euishnama  Bajah Appellant. 

NaRatakasaht  Rajah  and  another Respondents. 

Id  a  suit  for  a  partition  of  family  property  in  the  possession  of 
the  plaintiff  and  defendants^  part  of  the  property  was  attached  at 
the  iuataDce  of  one  of  the  defendants  in  1852  and  the  remainder  of 
the  property  in  1864.  Nothing  was  done  with  respect  to  the  tirst 
attachment,  but  in  1865  a  petition  was  presented  by  the  plaintiff  pray- 
ing for  the  removal  of  the  attachments.  The  petition  was  reiected, 
and  the  plaintiff  brought  this  suit  within  one  year  from  the  date  of 
the  rejection  of  his  petition.  The  plaintiff  and  defendants  remained 
in  possession  notwithstanding  the  attachments. 

Beld^  that  the  plaintiff's  suit  was  npt  barred  by  the  Act  for  the 
Limitation  of  Suits » 

THIS  was  a  Regular  Appeal  from  the  order  of  W.  S.       1869. 
Whiteside,  the  Acting  Civil  Judge  of  Chingleput,  in  yg  ^^r>.  9a 
Original  Suit  No.  36  of  1865.  ojise's. 

The  sirit  was  brought j  for  the  recovery  of  real  and 
personal  property  valued  at  rupees  1,589-5-8,  to  which  the 
plaintiff  and  the  sons  of  his  elder  brother  Ramaswa- 
miraja  (who  are  under  the  plaintiff's  protection,)  were  enti- 
tled as  their  one  share  out  of  2^  shares  of  real  and  personal 
property  under  the^stipulations  of  a  deed  of  division  made 
between  the  1st  defendant  and  plaintiff's  father  on  the 
23rd  August  1834. 

The  plaint  stated  that  a  dispute  arose  between  the 
1st  defendant  and  the  plaintiff's  father  Goparaja^  where- 
upon an  agreement  was  passed  in  the  presence  of  the 
cirkar  on  the  23rd  August  1834.  It  is  stipulated  therein 
that  both  the  parties  should  appoint  a  gumasta  in  com- 
mon for  the  management  of  ail  the  ancestral  property 
inclusive  of  the  shrotriem  village,  and  hanug  divided  it  into 
2^  shares,  and  after  deducting  expenses  of  management, 
one  and  quarter  share  should  betaken  by  the  1st  defendant 
and  one  share  by  the  plaintiffs  father. 

{a)  Present :  Scotland,  C.  J.  imd  CoIl«tt,  J* 
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18S?«  The  plaintiff's  father  continued  in  the  enjoyment  ac- 

April  15.  J-  1 

R,  A.  No.  93  co^'diog  to  the  stipulations  of  the  said  document  until  his 
'g/1868.     death  in  May  1853. 

He  left  at  that  time  two  minor  sons,  namely,  the  pre- 
sent plaintiff  and  his  elderbrother  Bamaswamiraja,  and  they 
were  in  the  enjoyment  of  the  above  shares  until  18G2 
when  the  plaintiff's  elder  brother  Ramaswamiraja  died. 

The  said  Ramaswamiraja  left  two  minor  sons  named 
respectively  Qoparaja  and  Kodandaswamiraja,  and  while 
plaintiff  was  protecting  the  said  sons  and  was  in  the 
enjoyment  of  the  property  according  to  the  stipulations  of 
the  said  document^  the  2nd  defendant  caused  the  property 
to  be  in  1852  and  1864  attached  in  execution  of  a  decree 
obtained  against  him. 

Knowing  the  above  circumstances  the  present  plaintiff 
presented  a  Petition  No.  30  of  1865  requesting  the  Court 
to  release  the  property  in  the  possession  of  the  present 
plaintiff  as  well  as  that  belonging  to  the  minors.  The  said 
application  was  rejected  on  the  1st  September,  1865,  on 
the  ground  that  the  attachment  was  made  a  long  time  ago, 
and  that  it  was  not  just  to  take  exception  to  it  at 
that   time. 

The  defendants  relied  upon  the.  Act  of  Limitation 
among  other  objections  which  they  made  to  the  plaintiff's 
suit. 

The  order  of  the  Civil  Judge  was  as  follows  :— 

The  plaintiff  asserts  in  his  plaint  that  his  father,  the 
late  Oopu  Razu,  was  in  enjoyment  of  a  certain  share  of 
the  family  property,  (and  for  the  recovery  of  which  this 
suit  is  now  brought)  in  virtue  of  a  formal  agreement 
entered  into  between  himself  and  his  brother  the  first 
defendant  in  the  year  1834;  that  he  continued  to  enjoy 
that  property  down  to  the  date  of  his  death  in  1853  when 
plaintiff's  elder  brother  the  late  Ramasamy  Razu  and 
plaintiff  (who  was  then  a  minor)  entered  on  their  father's 
property  and  in  like  manner  enjoyed  it  down  to  the  year 
1862  when  plaintiff's  elder  brother  died  leaving  two  minor 
sons  who  have  since  then  been  under  the    protection  of 
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plaintiff  and  are  so  now.    In  the  year  1852  the  1st  defend-        1&69. 

ant  caused    a  large   quantity    of   the  plaintiff's   family  -    a^Xq'^z 
property  to  be  attached  in   execution   of  a  decree  due  by      of  1868, 
the  defendant  alone,  and  in  1864  all  the    remainder  was 
attached  in  like  manner,  and  plaintiff  therefore  now  sues 
to  set  aside  both  attachments  and  be  declared  the  owner 
of  the  said  lands. 

It  is  to  be  observed  that  the  first  attachment  of  the 
lands  is  admitted  by  plaintiff  to  have  taken  place  so  far 
back  as  1852  when  his  father  was  alive,  and  (he  declares) 
in  possession  of  that  property,  but  plaintiff's  father  prior 
to  his  death  in  1853  made  no  claim  whatever  to  those 
lands,  and  in  like  manner  plaintiff's  elder  brother  Rama- 
sami  Raju  was  also  silent  as  to  his  rights  and  took 
no  steps  to  set  aside  the  attachments  of  his  lands  on 
account  of  1st  defendant's  debts  up  to  his  death,  18G2. 
Plaintiff  admits  that  he  was  then  not  a  minor  but  neverthe- 
less he  also  maintained  complete  silence  on  the  subject  of 
his  claim  to  the  lands  until  the  second  attachment  was  made 
in  1864  and  then  only  did  he  come  forward.  The  Court 
is  of  opinion  that  so  far  as  the  lands  attached  in  1852  ard 
concerned  the  plaintiff's  claim  is  undoubtedly  barred 
by  the  Statute  of  Limitation.  Moreover,  it  appears  that  the 
plaintifi^s  late  father  did  in  Mo.  508  of  1843  sue  in  the 
Pundit  Sadr  Amines  Court  of  the  North  Arcot  district  for 
the  salt  pans  at  Pungolam  and  the  tamarind  fruit  which 
now  form  part  of  the  property  sued  for  by  plaintiff*,  and 
in  Appeal  Suit  89  of  1844  on  the  file  of  the  Chittoor  Civil 
Court  his  claim  was  positively  rejected.  Yet  the  plaintiff 
has  now  included  those  very  salt  pans  in  this  suit  as  if  the 
property  in  question  had  never  been  adjudicated  on  or 
formed  the  subject  matter  of  litigation.  The  plaintiff's  case 
is  clearly  untenable  as  it  stands,  and  the  Court  accordingly 
resolves  under  Section  82  to  reject  the  plaint  with  costs. 
The  plaintiff  is  of  course  at  liberty  to  sue  in  the  Lower 
Court  for  such  portion  of  the  property  as  has  not  yet  been 
disposed  by  any  competent  Civil  Court. 

The  plaintiff  appealed  to  the   High  Court  for  the 
following  reasons  :— 

I.     The  plaint  was  wrongly  rejected  with  costs  undef 
Section  32  of  the  Civil  Procedure  Code. 
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1869.  II.  The  Civil  Judge  was  also  wrong  in  holding  that,  as 

H  A.  yo.  93.  ^^^  ^"^  ^^^  lands  attached  in  1852  were  concerned,  plaintiff's 
4/1868^  claims  were  barred  by  the  Statute  of  limitation. 

IIL  Becaase  though  there  was  an  attachment  in  1852, 
plaintiff  (or  the  members'of  his  family)  was  not  deprived 
of  possession  thereof,  but  has  always  continued  in  posses- 
sion of  the  said  property  up  to   this  time. 

IV,  Because  the  mere  attachment  will  not  affect  the 
legal  rights   of  the  parties* 

y.  Because  plaintiff  was  not  bound  to  come  forward  to 
oppose  and  to  take  steps  to  set  aside  the  attachment  until 
proceedings  were  taken  to  deprive  him  of  the  possession. 

YI.  Even  if  the  plaintiff's  claims  to  this  property  were 
barred  by  the  Statute  of  Limitation,  he  was  still  entitled 
to  a  share  in  the  other  lands  claimed  by  him. 

VII.  The  decrees  No.  508  of  1843  and  Appeal  Suit  No. 
89  of  1844  do  not  at  all  affect  the  claims  of  plaintiff  to  the 
salt  pans  at  Pungalum  and  the  tamarind  trees,  but  they 
rather  establish  the  agreement  stated  in  the  plaint. 

SHnivasa  Chariyar,  for  the  appellant  (the  plaintiff.) 

Rama  Row,  for  the  1st  respondent,  (the  first  defend- 
ant.) 

The  Court  delivered  the  following 

Judgment  :— This  is  ]an  appeal  from  an  order  of  the 
Civil  Court  of  Chingleput  rejecting  the  plaint  on  the 
ground  that  the  suit  was  barred  by  the  Act  of  Limitation, 
No  evidence  has  been  taken,  but  the  material  facts  appear- 
ing from  the  plaint  are  that  the  property  of  which  the 
plaintiff  seeks  to  recover  a  share  was  attached  at  the 
instance  of  the  2nd  defendant  in  1862Jand  again  in^l864. 
The  first  and  only  proceeding  taken  in  connection  with 
tho  attachment  was  the  petition  of  the  plaintiff  to  set  it 
aside,  which  was  rejected^on  the  Ist  September  1865,  and 
the  property  notwithstanding  the  attachment  remained, 
it  appears,  in  the  enjoyment  of  the  family  >)f  the  plaintiff 


SrrAR.iMJlIYAR   V.   ALAGIRY.  285 

and  the  1st  defendant.    Within  a  period  of  less  than  one       l^^.^-  ^ 

,        .  April  15. 

year  from  the  order  of  the  1st   September  186a,  rejectmg  ^  j  ^y^  9^ 
the  plaintiff's  petition,  the  suit  was  brought.  0/ISQ8. 

On  these  facts  it  is  clear  that  the  suit  was  not  barred 
by  lapse  of  time.  The  Civil  Judge  proceeded,  we  suppose, 
on  the  ground  that  the  cause  of  action  arose  at  the  time  of 
the  attachment  and  therefore  more  than  twelve  yeais  before 
the  institution  of  the  suit  But  the  effect  of  the  attach- 
ment was  not  to  change  in  any  way  the  possession  of  the 
property  so  as  to  bring  the  case  at  all  within  the  twelve  yeara' 
limitation.  Even  supposing  the  property  had  been  taken 
out  of  the  control  and  enjoyment  of  the  family  under  an 
order  of  the  Court,  there  would  not  have  been  adverse 
possession  in  any  one  so  as  to  be  a  bar  under  the  Act* 

The  decree  therefore  must  be  reversed,  and  the  suit 
remanded  for  hearing  and  determination  upon  the  merits* 
We  say  nothing  as  to  the  point  of  rea  judicata  mentioned 
in  the  judgment,  as  that  is  a  point  not  appearing  on  the 
plaint  and  must  be  determined  at.  the  hearing.  The  plain* 
tiff's  costs  of  this  appeal  must  be  paid  by  the  1st  defend- 
ant who  is  the  only  respondent  who  appeared  in  thi^  . 
Court. 


Regular  Appeal  jSo,  31  0/  18G8. 

SiTARlMAiYAB Appellant 

Alagihy  iTfiB  and  371  others Respondents. 

The  plaintiffs,  mirasidors  of  a  village  held  on  pangavaly  tenure 
sued  their  co-miraflidars  the  owners  of  the  remainiug  shares  and 
others,  occupants  of  laud  in  the  village,  for  a  partition  of  the  couimoii 
lands  of  the  village  and  an  allotment  to  the  plaintiffs  of  specific  partfl 
thereof  proportionate  to  the  fihares  which  they  represent. 

In  a  former  suit  to  which  all  the  preseut  mirafiidars  were 
parties,  either  actually  or  as  privies  to  those  through  whom  they  claim^ 
it  was  decided  that  no  right  existed  in  auy  individual  shareholder  of 
the  village  to  have  allowed  to  him  a  distinct  portion  of  the  common 
lands  in  proportion  to  his  share  or  shares. 

Held,  that  the  former  decree  declaring  the  inpartibility  of  the 
common  lands  of  the  village  was  conclusive  in  the  present  suit 
between  the  present  shareholders  upon  the  sRme  question  of  right. 

Stmble, — The  right  to  enforce  a  partition  or  allotment  of  the  com- 
mon lands  of  mirasl  villages  held  on  pangavaly  tenure  probably 
does  exist. 

{a)  Present  :  Innes,  and  Colleit,  J.  J. 

37 
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18«9.       rpHIS  was  a  Regular  Appeal  against  the  decision  of  F.  S. 

jTl^SrVi  ^     ^^'^^^'  ^^'®  ^^^'^^  ^^^S^  ^^  Tinnevelly,  in  Oiiginal  Suit 
of   1868.     No.  3  of  1865. 

The  plaint  stated  that  the  village  of  Kilpavur  is  a 
pangayal  one,  i.  e„  a  village  divided  into  shares.  It  is 
divided  into  9  karais  (divisions)  consisting  of  126  shares. 
Of  these  the  plaintiffs  are  entitled  to  4i  karais  consisting 
of  (53  shares,  and  the  co-sharers,  among  the  defendants,  to 
4  J  karais  consisting  of  63  shares. 

The  Agapatha  nunjah  lands  of  the  above  village,  except 
the  samudayam  (common  lands)  have  been  already  divided 
according  to  the  shares,  and  are  in  the  enjoyment  of  the 
CO  sharers  among  both  parties. 

The  samudayam  (common)  nunjah  lands,  the  punai- 
kulam,  thuiiaputhu  and  nanal  kulam  nunjah  lands, 
and  the  nunjah  and  punjah  lands,  palmira  tope,  &c.,  of  the 
])unai  kula^is  (tanks)  mentioned  in  the  schedule,  are 
common. 

It  was  decreed  in  Appeal  Suit  Ko.  113  of  1839,  on  the 
file  of  the  Zillah  Court  of  Madura  on  the  31st  March  1838, 
that  the  properties  which  were  common  should  be  retained 
in  common  and  the  income  divided   and  enjoyed. 

Subsequent  to  the  said  decree  out  of  thepunaikulams 
(tanks)  forming  part  of  the  common  property,  the 
thanapathu  and  nanal  kulam  nunjah  lands  have  been 
for  the  sake  of  convenience  divided  and  enjoyed  between 
the  co-sharers  among  both  the  parties  according  to  their 
respective  shares. 

Without  entering  into  a  division  with  the  plaintiflTs 
of  the  other  lands,  the  co-sharei*s,  among  the  defendants, 
have  from  1857  taken  and  attempted  to  take  possession 
of  all  the  good  properties  yielding  a  greater  income,  situated 
nearer  to  and  forming  part  of  the  inhabited  part  of  a  village, 
as  also  a  greater  portion  of  the  lands  under  irrigation  from 
wells,  and  have  sold,  in  pieces,  the  properties  which  were 
taken  possession  of  by  them  ;  and  as  if  the  said  properties 
belonged  to  each  of  them  exclusively,  they  have  fraudu- 
lently  instituted  regular  suits  against  each  other  and 
passed  razinamahs.    Of  the  other  properties,  some  are  in 
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'  the  possession  of  the  plaintiffs,  and  the  rest  in  that  of  the        ^^69. 

■'  .  April  5. 

ryots.    The  cultivating  ryots  attempt  to  usurp  the  rights  ^^~^^o.  ai 
of  the  co-sharers,  and  have  usurped  the  income.  j>f  1868. 

Hence,  the  plaintiffs  could  not  divide  and  enjoy  the 
property,  or  the  income  thereof,  according  to  their  respec- 
tive shares,  and  have  thus  suffered  injury  and  loss. 

Some  of  the  defendants  supported  the  plaintiffs*  claim  ; 
the  greater  number,  however,  denied  the  right  of  the 
plaintiffs  to  enforce  a  division  of  the  property  specified 
in  the   plaint. 

The  principal  issue  in  the  case  was  the  following : — 
What  are  the  rights  at  the  present  time  of  pangalis  in 
respect  to  the  common  lands  in  the  village,  and  how 
are  those  rights  at  present  exercised,  and  since  what  time 
has  this  custom  prevailed  ? 

The  following  is  taken  from  the  Judgment  of  the 
CivilJudge: — The  practical  issue  in  this  case  is  what  is 
the  position  of  the  pangalis  in  this  village  with  respect  to 
one  another  and  with  respect  to  those  of  the  defendants 
who  are  not  shareholders,  which  is  the  5th  issue  in  differ- 
ent language. 

Now  there. is  a  most  important  exhibit  in  this  suit  A, 
which  \^  a  decree  passed  in  Suit  No.  113  of  1839  on  the 
file  of  the  Madura  Zillah  Court  on  appeal  from  the  Auxi- 
liary Court  of  Tinnevelly,  No.  20  of  1«38. 

The  aboveraentioned  litigation  was  between  certain 
shareholders  of  this  very  village. 

The  plaintiff  in  that  case  was  the  purchaser  of  a  share 
in  this  village.  He  applied  to  be  placed  in  possession  of 
'  certain  of  the  common  land  of  this  village  according  to  the 

share  he  had  purchased,  and  he  sued  otiier  of  the  share- 
holders because  they  objected  to  the  division  of  the 
common  land. 

The  Auxiliary  Judge  quotes  the  following  from  pages 
2i7  and  249  of  Briggs  on  the  Land  Tax  of  India.  *'  Pasang- 
"  carie  in  Tamil  and  Saradayem  in  Sanscrit,  are  terms  both 
"  implying  collective  proprietory  rights,  and  are  used  to 
«  denote  that  particular  joint  tenure  of  land  which  waa 
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1869.       «'  universal  in  the  Tamil  country  and  still  prevails  in  many 

April  5,  Ml  •  I  1^ 

%A.  i\o.z\.  "'tillages  m  every  part  of  it.  Under  this  system  the  mirasi 
0/ 1868.  "  right  to  any  particular  spot  of  cultivated  land  in  the 
''  village  is  not  vested  in  any  individual ;  the  mirasi  of  the 
*' entire  cultivated  lands  attached  to  it,  like  that  of  tbe 
*' common  waste  and  common  fallow  lands  belonging  to 
"  the  whole  body  of  the  mirasidars  each  in  proportion  to 
"the  shares,  or  parts  of  a  share,  he  holds,  being  entitled 
"to  participate  in  the  common  property.  The  number  of 
"  shares  belonging  to  each  mirasidar  being  known  the 
"  lands  are  in  some  cases  cultivated  by  the  whole  in 
"common,  and  the  net  produce,  afterpayment  of  tax,  is 
''divided  according  to  the  share  of  each.  In  others,  the 
"land  is  itself  divided  either  annually  or  at  every  five, 
"  six,  or  ten  years,  the  fields  of  which  the  mirasi  is  to  be 
'•  held  by  each  being  fixed  by  drawing  lots." 

'*  In  many  villages,  however,  especially  in  those  of 
"Tanjore,  Tinnevelly,  Madura,  Dindigul,  and  the  other 
'*  Tamil  Provinces  to  the  south  of  the  Coleroon,  the  mirasi- 
"dars,  instead  of  dividing  the  cultivated  lands  of  the 
"  village  periodically,  have  declared  the  division  permanent 
"and  have  thus  converted  the  ancient  collective  tenures 
"into  one  of  severalty,  which  is  distinguished  by  the 
"  Tamil  denomination  Arudicaray,  or  by  the  corresponding 
"Sanscrit  word  Palabhogam.  Under  this  system  each 
"mirasidar  enjoy  the  mirasi  of  his  own  particular  culti- 
"vated  fields,  and  has  no  interference  whatever  with 
"  those  of  his  neighbours  ;  and  when  he  sells  his  mirasi 
"he  transfers  to  the  purchaser  not  only  his  individual 
"  right  to  certain  fields,  but  also  a  right  t^  participate  in 
"  the  waste  or  common  arable  land,  tbe  mirasi  maniem,  or 
«  portion  of  land  free  of  tax,  the  marahs  or  corporation 
"fees,  and  other  collective  property  in  the  village,  in 
"^  proportion  to  the  share  of  his  mirasi  right." 

The  Auxiliary  Judge  then  decreed,  keeping  the  above 
in  mind,  that,  as  this  common  land  had  not  been  perma- 
nently divided,  and  as  those  who  were  willing  to  divide 
were  the  majority  of  the  shareholdersf,  the  common  land 
should  be    divided. 


ti 
it 
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Upon  this  there  was  an  appeal,  and  one  portion  of  the       ^869. 
appeal  petition   is  very  important.     In   the   abstract  as  WA~lfo73i 
given   in  the  decree  it  is  thus   stated.     "It  is  customary     oj  1866. 
"  among   the   shareholders  of   the  village  to   enjoy  their 
"  respective  shares  of  agaput  nunjah  (i.  e.  wet  land  watered 
''  by  irrigation  channels  from  rivers,  and  therefore  the  most 
"  valuable   land  in   the  village)   until  an  exchange   takes 
"  place  once  every  12  years,  but  that  the  inhabitants  (i.  e. 
"  those  not  shareholdens)   and   shareholders  cultivate   in 

common  the  punacolum  nunjah  (i.  e,  under  rain-fed  tanks 

and  therefore  of  smaller  value)  and  punjah  lands,  which 
"  lands  are  the  common  property  of  the  village ;  that  the 
*'  ordinary  charges  of  the  village  are  paid  from  the  two-fifth 
"amount  remitted  by  the  circar  from  the  assessment 
"levied  (according  to  circar  account)  from  persons  who 
"have  long  enjoyment  of  the  land  by  cultivating  them 
"  with  grain  and  planting  palmira  and  other  trees,  and  that 
'*  the  remainiug  amount  of  remission  is  divided  among  the 
"shareholders  and  that  these  shareholders  and  inhabitants 
"  can  sell  the  trees  respectively  planted  by  them  ;  that  in 
"  Andu  1003  or  1827  when  a  muchilka  for  the  purpose  of 
"  fixing  the  tax  was  taken  in  the  Taluk  Cutcherry  from  the 
"  whole  of  the  shareliolders  of  the  whole  village  in  question 
"six  distinct  agreements  were  entered  into  by  the  share- 
"  holders  in  the  presence  of  the  Tahsildar  to  the  effect 
'-  that  as  soon  as  the  tax  is  fixed  on  the  agaput  lauds,  the 
**  same  should  according  to  their  description  be  exchanged 

"  in  the  manner  hitherto  observed,   and  the  other  puna- 
"colum  nunjah  and  punjah  lands  and  palmira  trees  enjoyed 

"in  common  perpetually  without  exchange." 

The  Appellate  Court's  decision  is  as  follows : — 

"  It  is  clear  that  the  agaputu  lands  of  the  village  are 
"  periodically  divided  into  shares,  and  enjoyed  in  severalty, 
"  whereas  the  punacolum  lands  are  enjoyed  in  common. 

*'  The  quotation  from  Briggson  the  Land  Tax  given 
**  in  the  Assistant  Judge's  decree  does  not  appear  to  bear 
"  out  the  judgment  that  has  been  arrived  at." 

"  From  that  very  quotation  even  it  appears  clear  to 
'*  the  Zillah  Court  that  when  a  shareholder  in  a  village  of 
**  the  nature  described  in  the  plaint  sells   his  mirasi  share 
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1869.  <*  he  transfei^s  to  the  purchaser  only  his  individual  right  to 
R.JLIf0  31  "  *'*®  fields  or  lands  apportioned  to  his  share,  whether  per- 
of  1868.  "  maneutly  or  for  a  given  period,  (and  if  for  a  limited 
"  period  then  to  participate  in  any  future  division  of  th« 
"  agaput  lands  held  in  shares,)  but  not  any  individual 
"  right  to  the  lands  held  as  the  common  property  of  the 
"  shareholders,  this  collective  property  c«in  be  enjoyed  by 
"  the  purchaser  only  in  common  with  the  other  share- 
**  holders  and  in  proportion  to  the  share  of  the  mirasi 
"  right  he  has  purchased." 

"  The  mode  in  which  the  property  common  to  the 
"  village  is  to  be  enjoyed,  and  the  question  whether  any 
"  given  portion  of  it  can  be  sold  separately  by  an  indivi- 
"  dual  proprietor,  does  not  depend  on  whether  the  lands 
"  held  individually  by  the  shareholders  have  been  divided 
"  permanently  oronlyforagivennumberof years, — whether 
**  the  individual  property  has  been  held  permanently  or 
"  otherwise  the  property  common  to  the  village  cannofc 
'•  be  enjoyed,  or,  if  saleable,  disposed  of  separately  without  the 
''  general  consent  of  all  the  shareholders.  No  distinct  portion 
''  of  the  land  the  common  property  is  assigned  to  any  indivi* 
''  dual  shareholder,  each  shareholder  enjoys  a  proportion  of 
"  the  produce,  which  of  course  must  constantly  vary,  and 
"  being  dependent  upon  the  exertions  of  the  several  share- 
"  holders,  it  would  be  extremely  unjust  to  dispose  of  any 
*'  share  of  such  common  property  without  the  unanimous 
*'  consent  of  all  the  parties  interested  in  the  village,"  and 
the  Appellate  Court  then  reversed  that  part  of  the  original 
decree  that  awarded  a  particular  portion  of  the  commoa 
lands  to  the  purchaser  of  the  share. 

Now  this  decree  shows  that  at  that  time  theshareholders 
had  no  separate  enjoyment  of  certain  portions  of  the 
common  land  in  proportion  to  their  shares  or  as  particularly 
belonging  to  their  shares  as  shareholders,  as  they  had  in 
the  agaput  land  which  had  been  divided  amongst  them^ 
but  that  each  shareholder  had  the  enjoyment  and  pro* 
prietorship  of  such  a  share  in  the  profits  of  the  whole 
common  land  as  fell  to  his  share. 

There  is  no  dispute  but  that  the  shareholders  are  the 
legal  proprietors  of  the  village,  though  on  tbdt  proprietor- 
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ship   there    are     certain  restrictions.    In   the  language       1A69. 
commonly   used  and   employed  by  Mr.  J.  W.  Ellis  in  his  ^  J^^  '^^ 
Report  to  Government  dated  30th  May  1816,  pp.  172  and     of  1868. 
817  iu  "  Papers  on  Mirasi  right"  published  by  Government 
in  I86S9  they  are  the  mirassidars  of  the  village,  but  as  Mr. 
Ellis,  in  his  answer  to  the  16th  question  at  ]9age  213,  says, 
there  are  others  in  a  mirasi  village,   such  as  ulcudys  and 
puracudys,  and  these  two  have  a  very   distinct  position, 
the  ulcudy  being  a  person  who  has  strictly  an  occupation 
right,  but  has  no  miras  privilege,  such  as  a  share  in  the 
mirasi  profits  or  allowances,  such  as  the  two-fifth  remission 
in  this"  village,  swamibogum,  &c. 

The  ulcudy  also  pays  the  landlord's  dues  often  a  pop- 
per-corn (such  as  the  swamibogam  now  is,  wheie  it  is 
paid,)  the  puracud}'^  being  merely  one  who  is  a  tenant  at 
will,  or  on  special  agreement. 

The  ulcudy,  as  he  says,  representing  a  copy-holder, 
the  puracudy  being  merely  a  lease-holder. 

Unfortunately  in  this  district  the  term  ulcudy  has 
been  dropped,  and  every  one  not  a  mirasidar  is  commonly 
called  a  puracudy,  and  much  confusion  and  injustice  have 
been  the  result. 

Since  the  appeal  decree  of  the  Madura  Court  was 
passed,  there  has  been  a  great  amount  of  litigation  in 
this  village,  but  it  has  all  had  one  object,  i,  e.,  to  get  rid 
of  these  ulcudys  by  a  side  wind,  and  I  regret  to  say  it  has 
in  many  instances  been  successful. 

One  shareholder  has  brought  a  suit  against  his  elder 
brother  or  another  shareholder  for  a  portion  of  the  share 
giving  fixed  boundaries  to  that  share  claimed  directly 
contrary  to  the  above  decree, — the  defendant  puts  in  a 
razinamah  allowing  the  right,  and  on  plaintiff  taking  out 
execution,  the  unfortunate  ulcudies  lost  their  land  and  their 
rights,  and  till  quite  lately  their  claims  were  never  paid 
any  attention  to.  In  fact  it  was  a  regular  conspiracy  on 
the  part  of  the  shareholders  to  get  rid  of  the  ulcudies 
without  bringing  a  regular  suit  for  that  purpose  when  the 
chances  are  they  would  have  failed.  Appeal  Suit  No.  113 
of  1839  of  course  was  kept  in  the  dark  by  shareholders, 
and  when  adverted  to  by  one  not  a  shareholder  as  in 
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1869.  Appeal  Suit  No.  57  of  1860  before  the  late  Principal  Sadr 
M.  A.  y 0.31  ^^^^f  instead  of  taking  the  decree  into  consideration,  and 
of  1868.  so  learning  the  impropriety  of  the  decree  passed,  the 
Principal  Sadr  Amin  threw  oat  the  appeal,  merely  observ- 
ing that,  as  the  appellant  (he  was  one  only  of  many 
defendants  in  the  original  suit;  was  not  a  shareholder,  it 
was  no  business  of  his. 

The  exhibit  B  shows  exactly  the  game  played ;  the 
21st  defendant  brought  one  of  these  fictitious  and  collu- 
sive suits.  No.  737  of  1837,  on  the  Munsif  s  file ;  of  course 
there  was  a  razinamah,  and  the  ulcudies  were  all  turned 
out,  and  the  laud  given  to  21st  defendant.  Exhibit  B, 
which  I  have  no  reason  to  doubt,  though  one  of  the 
witnesses  to  it  denies  it,  is  a  promise  of  this  2l8t  defendant 
to  share  what  he  may  get  from  the  ulcudies  with  the  other 
shareholders, — anyway  in  none  of  those  fictitious  suits 
did  any  of  the  other  shareholders  make  an  y  objection,  and 
I  have  no  doubt  this  would  have  gone  on,  had  not  the 
later  attempts  to  get  rid  of  the  ulcudys  on  execution  been 
unsuccessful.  As  it  now  happens  the  21st  defendant  by 
his  abovementioned  intrigue  has  got  into  his  possession  a 
considerable  portion  of  this  punjah,  panai,  tope. 

Some  of  the  ulcudies,  such  as  the  30th  defendant  and 
very  many  others,  to  escape  the  loss  of  land  which  they 
have  held  immemorially  and  expended  money  on,  have 
paid  to  some  one  of  the  shareholdera  or  another  a  certain 
amount  for  the  purchase  of  a  fraction  of  a  share  which 
they  supposed  to  repi*esent  the  portion  of  land  in  their 
possession,  that  is  they  tried  to  enfranchise  their  ^  copyhold 
and  make  it  a  freehold. 

This  then  is  the  exact  condition  of  things  at  present 
in  the  village,  and  now  the  plaintiffs  finding  that  there 
are  difficulties  in  the  way  of  the  present  success  of  these 
fictitious  suits,  and  that  those  already  successful  will  not 
go  shares  with  them,  have  come  into  Court  for  me  to  divide 
the  whole  of  these  common  lands  according  to  their  shares, 
and  make  over  that  land  to  them. 

Now  in  the  first  place  as  shewn  in  the  Appeal  Suit  No. 
113  of  1839,  the  shareholders  have  no  right  to  any  particu- 
lar portion  of  common  laud  as  shareholders;  next  it  is  not 
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pietended   on  either  side  that  such  a  thing  as  a  division       1869. 
ever  took  place, — therefore   though  if  all  the  shareholders  g^^  \— 
including  such  ulcudies  who  have  bought  a  small  fraction     ^1868, 
of  a  share  and  so  have  become  shareholders,  agreed  together 
to  divide,  I  could  divide  the  shares,  yet  without  such 
mutual  consent  I  have  no  power  whatever  to  divide  ;  and 
that  they  do  not  all  agree  to  divide  is  clear  by  the  answers 
of  several  of  the  defendants.     Further,  I  could  not  even 
then^  as  requested  in  the  plaint,  put  them  in  possession  of 
the  land  held  by  others  ^  I  could  merely  declare  such  a 
shareholder  to  be  the  proprietor  of  such  land  and  leave 
him  to     collect    his  dues  or  proceed  against  the  actual 
occupier  as  he  thought  fit. 

It  may  be  said,  how  are  the  shareholders  to  enforce 
their  rights  and  collect  their  dues  ?  It  is  not  for  me  to  tell 
them  how  they  are  to  act  if  they  cannot  agree  to  act 
together, — the  loss  is  theii^  and  it  is  not  my  place  to  act 
for  them.  There  can  be  no  doubt  that  a  division  would 
be  the  best,  as  each  proprietor  could  look  after  his  own 
share,  collect  his  own  dues,  and  enforce  such  rights  as  the 
law  allows  him  ;  but  I  do  not  suppose  they  will  ever 
egree  to  any  tiling  of  the  kind. 

The  above  being  my  view  of  the  present  suit,  there  is 
nothing  for  it  but  to  dismiss  the  plaint. 

The  plaintiffs  appealed  to  the  High  Court  upon  the 
ground  that  they  were  entitled  to  claim  a  division 
of  the  property  without  reference  to  the  consent  of  the 
other  shareholders. 

Srinivaaa  Charry,  for  the  Appellant,  the  17th 
plaintiff. 

Vencatapathy  Row,  for  the  Respondents,  the  32nd 
49th,  107th,  and  224th  defendants. 

The  Court  delivered  the  following 

JUDOMEHT :— The  plaintiffs  in  this  suit  are  mirasi* 
dars  of  a  village  held  on  pangavaly  or  share  tenure,  and 
represent  half  the  shares  into  which  the  village  is  divided, 
and  they  sue  their  co-mirasidars,  the  owners  of  the  remain- 
ing shares  and  others  the  occupants  of  the  lands  in  the 
viUage,  claiming  to  enforce  a  partition  of  what  are  termed 

38 
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1869.  the  common  lands  of  the  village  and  an  allotment  to 
,  ^^P^^^^'  themselves  of  specific  parts  thereof  proportionate  to  the 
o/]868.  shares  which  they  represent.  It  appears  that  the  lands 
of  the  village  are  of  two  descriptions  termed  agaput  and 
common  lands.  The  former  are  actually  divided  amongst 
the  shareholders  of  the  village  periodically  and  are  held 
in  severalty  and  they  are  not  included  and  no  question 
regarding  them  arises  in  the  present  suit  The  latter  des- 
criptions of  lands  have  hitherto  never  been  divided  but 
have  been  held  in  common,  being  actually  cultivated  either 
by  some  of  the  shareholders  or  by  others  (it  being  perfectly 
immaterial  by  whom  they  are  held.)  and  the  emoluments 
appertaining  to  the  mirasidars  derivable  therefrom  being 
brought  into  a  common  fund  divisible  among  the  share- 
holders in  accordance  with  their  shares.  The  purpose  of 
the  suit  is  to  enforce  an  allotment  of  specific  portions  of 
these  common  lands  to  the  plaintiffs  in  proportion  to  their 
shares.  It  may  be  a  collateral  object  of  this  suit  (as  the 
Civil  Judge  appears  to  consider  it  to  be)  to  get  rid  of  the 
rights  of  those  of  the  defendants  not  shareholders  who 
have  rights  of  permanent  occupancy  as  ulcudies  and  to 
reduce  them  all  to  the  level  of  parakudies  or  tenants  from 
year  to  year.  But  assuming  for  a  moment  that  the  plain- 
tiffs as  shareholders  had  a  right  to  enforce  such  an  allot- 
ment as  they  seek  for,  it  is  obvious  that  it  might  be  made 
without  anj'  injuiy  to  the  rights  of  ulcudies  if  such  there 
be  among  the  defendants.  The  process  would  be  after 
declaring  the  right  of  the  plaintifis  to  the  allotment  to 
direct  an  enquiry  whether  any  and  what  portions  of  the 
common  lands  are  held  by  ulcudies  and  what  portions  are 
held  by  parakudies  and  to  direct  an  account  to  be  taken 
of  the  quantity  and  value  of  the  several  lands  and  then 
by  means  of  a  commission  to  make  an  actual  allotment  to 
the  plaintiffs  of  specific  lands  over  which  they  would  in 
future  exercise  their  rights  as  mirasidars  but  subject  of 
course  to  the  rights  of  the  tenants  either  as  ulcudies  or 
parakudies  as  the  case  might  be.  The  present  suit  has 
been  properly  framed  for  such  a  purpose,  and  if  the  plain- 
tiffs have  the  right  they  claim  the  investigation  alluded 
to,  though  it  would  be  a  very  tedious  and  difficult  one. 
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would  have  to  be  made  and  would  effectually  settle  the     ^^^5^; 

April  5* 

rlghtg  of  all  parties.  M.A.No.zi 

_  jf  I  AAA 

The  Civil  Judge  ia  of  opinion  that  no  such  allotment  — — '— 

as  that  sought  for  by  the  plaintiffs  could  be  made  without 
the  unanimous  assent  of  all  the  other  shareholders ;  in 
other  words  that  there  is  no  right  to  enforce  a  partition 
or  allotment  of  the  common  lands  ;  and  we,  understand 
the  Civil  Judge  to  state  this  as  a  general  proposition  of 
law  applicable  to  all  mirasi  villages  held  on  pangavaly 
tenure.  For  reasons  which  we  are  about  to  give  we  do  not 
feel  called  upon  in  the  present  suit  to  decide  this  general 
question  as  to  the  law  governing  these  tenures ;  but  as  the 
question  is  (as  we  understand)  one  of  very  great  importance 
in  the  Southern  Zillahs  of  this  Presidency,  we  are  anxious 
not  to  be  understood  as  assenting  to  the  Civil  Judge's  view 
of  the  law  on  this  point,  and  we  think  it  right  to  say  that, 
as  at  present  advised,  and  acknowledging  the  difficulties 
attending  the  question,  we  incline  to  think  that  such  a 
right  probably  does  exist  and  might  therefore  be  enforced. 
But  in  the  present  case  there  arises  the  preliminary  ques- 
tion, which  was  fully  discussed  at  the  hearing  of  this 
appeal,  whether  the  mirasidars,  the  shareholders  in  this 
particular  village,  are  not  concluded  as  to  the  existence 
of  such  a  right  among  themselves  by  the  decree  made  in 
Appeal  Suit  No.  113  of  1839.  This  was  a  suit  originally 
brought  as  No.  20  of  1838  in  the  Auxiliary  Court  of  Tinne- 
velly  and  then  heard  in  appeal  and  finally  disposed  of  as 
Appeal  Suit  No.  113  of  1839  in  the  Zillah  Court  of  Madura. 
The  plaintiff  in  that  suit,  as  purchaser  of  certain  shares  in 
the  village,  sought  to  recover  not  only  his  portion  in  seve- 
ralty of  the  agaput  lands,  but  also  a  specific  portion  of 
the  common  lands  proportionate  to  his  shares.  There  was 
apparently  no  difficulty  made  as  to  the  agapufc  lands,  and 
the  sole  question  discussed  and  decided  was  the  partibility 
or  otherwise  of  the  common  lands  among  the  shareholders 
in  proportion  to  their  shares.  We  have  carefully  examined 
both  the  decrees  in  the  suit,  and  it  is  quite  clear  (and 
indeed  was  conceded  in  argument  before  us)  that  all  tho 
then  shareholders  were  made  parties  to  the  suit.  Some  of 
them  acquiesced  in  the  contention  of  the  plaintiff  and 
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1869.  others  disputed  it.  The  Court  of  First  Instance  decided  in 
&  ^^No\i  ^^^^  ^^ ^^®  plaintiff  and  directed  the  allotment,  but  the 
9f  1868.  Appellate  Court  reversed  that  decree  and  laid  down,  in  the 
terms  quoted  by  the  Civil  Judge  in  his  judgment  in  the 
present  case,  that  no  right  existed  in  any  individual  share- 
holder of  the  village  to  have  allotted  to  him  a  distinct 
portion  of  the  common  lands  in  proportion  to  his  share  or 
shares.  All  the  then  shareholders  having  been  parties  to< 
that  suit,  all  the  present  shareholders  parties  to  this  suit 
were  parties  to  that  suit  either  actually  or  as  privies  to 
those  through  whom  they  now  claim.  It  appears  to  us  that 
the  very  question  of  right  now  proposed  for  decision  was  in 
issue  and  was  the  basis  of  the  decision  in  the  former  6uit> 
and  that  being  so,  the  reversal  of  the  position  of  the  parties 
cannot  affect  the  conclusive  nature  of  the  former  decision. 
If  the  final  decision  had  been  in  favor  of  the  partibility 
of  the  common  lands,  the  defendants  would  have  beea 
concluded  by  that  decision  upcm  the  question  of  right  of 
the  shareholders  \inier  se.  It  seems  clear  that  they  mast 
equally  be  concluded  when  the  decision  was  as  to  the 
im partibility  of  such  lands.  It  was  urged  that  it  was  a 
hard  thing  to  bind  a  community  like  this  village  by  this 
decision  ;  but  if,  as  might  well  have  been  the  case,  all  the 
126  shares  into  which  this  village  is  divided  had  been 
vested  in  two  or  three  shareholders,  it  could  scarcely  be 
denied  that  the  decision  would  have  been  conclusive  upon« 
them  and  their  heirs  or  successors  in  estate ;  and  the  fact 
that  the  shareholders  are  a  numerous  body  cannot  alter 
the  matter.  We  are  therefore  of  opinion  that  the  former 
decree  declaring  the  impartibility  of  the  common  lands  of 
this  village  is  conclusive  in  the  present,  suit  between  the 
present  shareholders  upon  the  same  question  of  right. 

The  best  remedy  not  only  to  meet  the  hardships  of 
the  present  case  but  also  to  settle  all  doubts  as  to  the 
rights  of  shareholders  generally  in  pangavaly  villages 
would  probably  be  legislation,  for  it  is  easy  to  foresee  that 
suits  of  this  nature,  even  if  successful  in  establishing  the 
vight  to  partition,  must  be  attended  with  excessive  cost, 
delay,  and  difficulty.  The  present  case  may,  we  think,  be 
disposed  of  on  the  groiHid  indicated  above  without  touch* 
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ing  the  general  qaestion ;  and  we  accordingly  affirm  the  1869. 

decree  below  dismissing  the  suit,  but  looking  to  the  special  ■„  ^^      \ 

circumstances  of  this  case,  we  think  that  we  may  rightly  of  1868. 
dismiss  this  appeal  without  costs. 


SlpprllaU  %vix\^itim\  (a) 

Regular  Appeal  No.  58  of  1868. 

Appundy  Ibbam  Sahjb Appellant. 

Mrs.  Mabia  Varden  Seth  Sam Respondent. 

The  plaintiff  was  by  an  order  of  the  Civil  Court  in  executioa  of 
a  decree,  to  which  the  plaintiff  was  no  party,  ejected  from  the  posses- 
aioD  of  a  muttah.  He  brought  a  suit  more  than  three  years  afterwards 
to  eject  the  legal  repreiieutative  of  the  person  who  was  so  put  in  pos- 
•esBioD. 

Held  (reversiug  the  decree  of  the  Civil  Court)  that  the  order  of 
the  Ciril  Court  was  not  a  summary  decision  wi*whin  th«  meaning  of 
claose  5,  Section  I  Act  XIV  of  1859,  and  that  the  suit  wae  not  barred. 

That  clause  is  only  applicable  to  orders  which  the  Civil  Courts 
are  empowered  to  pass  deciding  matters  of  disputed  property  raised 
for  hearing  and  detennination  by  a  summary  proceeding  between, 
the  parties  disputing. 

THIS  was  a  Regular  Appeal  against  the  decree  of  W.  S.      i869. 
Whiteside,  the  Acting  Civil  Judge  of  Chingleput,  in    ^P^^"^  ^^'  ., 
Originid  Suit  No.  27  of  1866.  \/l8C8? 

The  plaintiff  sued  to  eject  defendant  and  recover 
possession  of  the  muttah  of  Tripasore,  in  Travalur  taluq  of 
Madras  district,  and  for  profits  of  the  estate  from  IGth 
June  1863. 

The  plaint  set  forth  that  the  plaintiff  purchased 
the  aforesaid  muttah  of  Tripasore  for  rupees  4,950  from  6. 
Ragavulu  Chetty,  as  per  agreement  of  9th  October  and 
deed  of  sale  of  11th  November  1860,  and  was  put  in  pos- 
session by  the  proclamation  and  registration  of  the  Col- 
lector of  the  District,  dated  22nd  March  1861,  subject  to 
an  annual  peishkist  of  rupees  2,549-8-9, 

The  muttah  originally  belonged  to  one  Qulam  Husain 
Khan  Bahadur  aliaa  Navoh  Husain  Khan  Bahadur  Delar 
Zung  w  ho  sold  it  to  one  Lukpati  Royji  Lalah  who  again 
sold  it  to  one  Mr.  James  Outchterlony.  The  estate  was 
subsequently  conveyed  to  one  Chengelroya  Chetty  and  by 
bim  to  the  aforesaid  B.  Ragavulu  Chetty. 

(a)  Present :  Scotlaud,  C.  J.  and   Innes,  J. 
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1669.  The    defeudant'B    late    husband    sued  Delar    Zune 

A  nmil    \  A. 

ILA  No  b^  Bahadur  hk  lather  Honorable  Sir  Shurful  Oomra  Bahadur, 
of  1868.  Kt.,  C.  S.  I,  Lukpati  Royji  Lalah  and  Mr.  Ouchterlony  in 
Original  Suit  No.  16  of  1853  on  file  of  the  late  Principal 
Sadr  Amin  of  Chingleput  for  recovery  of  rupees  4,614  3-5 
founded  on  a  lien  arising  out  of  the  pledge  of  the  title- 
deeds  of  Tripasore  muttah,  and  obtained  judgment  holding 
the  Tripasore  estate  responsible  for  that  sum.  This  judg- 
ment was  confirmed  by  Her  Majesty's  Privy  Council  on 
19th  July  1862. 

The  defendant's  late  husband  knowing  plaintiff  pur- 
chased and  held  possession  did  not  apply  to  plaintiff  for 
the  amount  of  his  charge,  but  sued  the  former  defendants 
in  Original  Suit  No.  11  of  1862  on  file  of  the  Court  for 
recovery  and  possession  of  the  said  muttah,  fraudulently 
alleging  *'  that  the  stipulated  value  of  the  said  muttah  was 
''  rupees  4,000  bargained  and  sold  to  plaintiff  (Mr.  Sam)  in 
**  October  1851  by  the  1st  and  2nd  defendants  as  proved 
**  by  the  judgment  of  the  late  Principal  Sadr  Amin  of 
"  Chingleput  in  Original  Suit  No.  16  of  1855,  which  judg- 
"  ment  plaintiff  pleads  in  bar  against  the  above  defendants 
"  and  all  other  parties  privies  to  them  by  way  of  estoppel." 

The  plaintiff  having  been  excluded  as  a  party  to  Origi- 
nal Suit  No.  11  of  1862J  and  his  repeated  applications  to  be 
admitted  a  supplemental  defendant,  rejected,  had  no 
opportunity  to  contest  the  claim  therein  set  up  and  to 
establish  the  legality  of  his  own  purchase.  Judgment  was 
eventually  given  in  favor  of  Mr.  Sam  and  on  its  execution 
plaintiff  was  put  out  of  possession  on  the  16th  June  1863. 

Subsequently  phtintiff  put  in  his  claim  under  Section 
230  Civil  Procedure  Code,  in  M.  P.  No.  318  of  1863, 
whereon  two  'orders  were  passed  on  &th  and  17th  November 
1863.  In  the  first  order  Mr.  Sam  was  directed  to  prove 
notice  to  plaintiff,  and  in  the  second  the  petition  was  set 
aside  under  the  belief  that  the  High  Court  admitted  a 
regular  appeal  on  the  decree  by  the  plaintiff.  On  a  subse- 
quent application,  dated  28th  July  1864,  reviving  M.  P.  No, 
318  of  1863,  the  plaintiff's  claim  was  heard  in  Original  Suit 
No.  5  of  1864,  and  judgment  given  in  his  favor ;  but  upon 
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appeal  the  High  Court  on  the  28th  April  1858  reversed  the       1869. 
judgment  as  being  upon  an  application  put  forward  after  p  \i_^o  68 
lapse  of  time  allowed  by  Section  230,  referring  the  plain-     of  1868. 
tiff  to  a  regular  suit. 

The  defendant  submitted  that  plaintiff's  claim  was 
barred  under  Clause  V,  Section  1,  Act  XIV  of  1859. 

The  written  statement  contained  other  allegations 
relating  to  the  merits  of  the  suit  to  which  it  is  not  neces- 
sary to  advert. 

The  judgment  of  the  Civil  Court  was  in  the  follow- 
ing terms;— 

This  suit  coming  up  for  first  hearing  and  for  settle- 
ment of  issue: — After  hearing  the  arguments  of  the  counsel 
on  both  sides,  this  Court  is  of  opinion  that  the  plaintiffs 
claim  cannot  be  maintained,  inasmuch  as  it  is  barred  by 
Clause  5,  Section  1,  Act  XIV  of  1859.  By  the  order  of 
this  Court  dated  8th  June  1863  executing  the  decree  in 
Original  Suit  11  of  1862  the  plaintiff  was  on  the  16th  idem 
ejected  from  the  possession  and  enjoyment  of  the  Tripasore 
muttah,  which  he  alleges  had  been  sold  to  him  for  valu- 
able consideration  and  placed  formally  in  his  possession 
by  the  Collector  on  the  22nd  March  1861.  Supposing  the 
plaintiff's  claim  to  be  true,  it  was  manifestly  his  interest  to 
have  this  order  of  the  Court  set  aside  as  speedily  as  possi- 
ble, and  recover  possession  of  the  muttah.  The  order  of 
this  Court  above  quoted  was  clearly  a  summary  decision 
within  the  meaning  of  Clause  5,  Section  1,  Act  XIV  of 
1859,  and  the  plaintiff's  suit  to  set  it  aside  should  un- 
doubtedly have  been  brought  within  one  year  from  its  date 
that  is  to  say  within  the  16th  June  1864,  but  the  plaint 
in  this  suit  is  dated  26th  August  1866,  and  the  claim  is 
therefore  barred  by  limitation  (Sheikh  Khyrut  Alii  v. 
Khuranli  Dharee  Singh,  Mai^halVa  Heporta  I.  520)  and  it 
is  unnecessary  to  proceed  with  the  further  hearing  of 
this  case. 

The  plaintiff  appealed  to  the  High  Court. 

Jh€  Advocate  General  and  Rama  Row,  for  the  appel- 
lant, the  plaintiff. 

Mayne,  for  the  respondent,  the  defendant. 
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1869.  The  Court  delivered  the  following 

April  14.  ® 

Ji,A,Ao,  58  Judgment  : — This  is  a  suit  to  recover  possession  of  a 
^  ^^^^'  muttah  from  which  the  plaintiff  had  been  ejected  on  the 
IGth  of  June  1863  under  an  order  passed  on  the  8th  of  the 
same  month  in  execution  of  a  decree  obtained  by  the  late 
husband  of  the  defendant  in  Original  Suit  No.  11  of  1862 
to  which  the  plaintiff  was  not  a  party,  and  the  Civil  Court 
has  decreed  the  dismissal  of  the  suit  on  the  ground  that 
the  order  which  it  was  the  purpose  of  the  suit  to  set  aside^ 
was  a  summary  order  or  decision  within  the  meaning  of 
Clause  5,  Section  1  of  the  Act  of  Limitations,  and  as  the 
suit  had  not  been  instituted  within  a  year  of  the  date  of 
the  order  it  was  barred.  From  the  decree  of  the  Civil 
Court  the  plaintiff  has  appealed,  and  the  question  to  be 
determined  is  whether  the  clause  just  referred  to  is  appli* 
cable  to  the  suit. 

The  plaintiff  claims  to  be  entitled  to  the  property  in 
dispute  under  a  deed  of  sale  executed  on  the  llth  of 
November  1860  by  the  then  alleged ,  owner  Ragavulu 
Chetty,  and  his  first  proceeding  after  the  decree  in  the 
Suit  No<  11  of  1862  appears  to  have  been  a  petition  pre- 
sented under  Section  229  of  the  Code  of  Civil  Procedure 
for  stay  of  execution.  That  petition  was  held  not  to  be 
maintainable,  and  soon  after  the  order  of  the  8th  June 
1863  was  issued  directing  execution  to  be  enforced  and 
thereupon  the  plaintiff  was  dispossessed  of  the  property 
on  the  16th  oj  June  1863.  The  plaintiff  appealed  from  the 
order  on  his  petition  to  this  Courts  and  whilst  the  appeal 
was  pending  he  presented  another  petition  claiming  to  be 
entitled  to  the  muttah  under  the  deed  of  sale  of  the  llth 
of  November  1860,  and  that  petition  the  Civil  Court  on 
the  17th  November  1863  refused  erroneously  to  entertain 
because  the  appeal  to  this  Court  was  pending.  The  order 
on  the  first  petition  was  afiirmed  by  this  Court  and  soon 
after,  namely  on  the  28th  July  1864,  the  plaintiff  renewed 
his  claim  by  petition  and  it  was  numbered  and  registered 
ns  a  suit  under  Section  230  of  the  Code,  and  on  the  19th 
of  December  1865  the  Civil  Court  made  an  order  in  favor 
of  the  plaintiff's  claim,  and  directing  possession  of  the 
property  to  be  restored  to  him.    But  on  appeal  to  this 
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Gourti  that  order  was  reversed,  on  the  ground  that  it  had      1869. 

been  passed  on  an  application  instituted  more  than  one  u  ^ ^ — g-^ 

month  from  the  date  of  the  plaintiff's  dispossession  and     o/isGa. 

was  therefore  not  cognizable  under  Section  230.    The  order 

of  reversal  by  this  Court  was  made  on  the  28th  of  April 

1866,  and  on  the  16th  of  August  following  this  suit  was 

filed. 

These  facts  do  not,  we  are  of  opinion^  bring  the  suit 
within  the  enactment  in  Clause  5,  Section  1  t>f  the  Act  of 
Limitations.  That  Clause  is  applicable,  we  think,  only  to 
orders  which  the  Civil  Courts  are  empowered  to  pass  decid- 
ing matters  of  dispute  propei4y  raised  forbearing  and  deter- 
mination by  a  summary  proceeding  between  the  parties 
^lisputing.  The  concluding  words  of  the  clause  "  The 
^  period  of  one  year  from  the  date  of  the  final  decision, 
"  award  or  order  in  the  case"  seem  to  us  to  indicate  clearly 
that  orders  of  adjudication  in  pending  proceedings  were 
meant. — See  the  recent  decision  of  this  Court  in  iZa7n(t- 
nada  Bhutt  v.  Bittu,  and  another  Special  Appeal  No.  342 
^f  1868  not  yet  reported  (a.) 

In  the  present  ease  there  is  no  such  order  to  be  set 
aside.  The  plaintiff  no  doubt  seeks  by  the  suit  indirectly 
to  invalidate  one  of  the  two  existing  orders  of  the  Civil 
Court,  niEimely,  the  order  under  which  the  plaintiff  was 
dispossessed,  but  that  is  merely  a  part  of  the  necessary 
process  in  the  regular  course  of  execution  to  enforce  the 
decree,  and  there  is  no  specific  provision  prescribing  a 
period  of  limitation  for  a  suit  to  set  aside  such  an  order 
like  that  in  Clause  3,  Section  1  of  the  Act  of  Limitations 
relating  to  suits  to  set  aside  sales  of  property  under  pro- 
cess of  execution.  The  suit  therefore  was  not  in  out 
opinion  barred  by  Clause  5  Section  1  of  the  Act.  Conse- 
quently the  decree  of  the  Lower  Court  must  be  reversed 
and  the  suit  remanded  for  hearing  and  determination  upon 
the  merits.  The  defendant  will  be  ordered  to  pay  the 
plaintiff's  costs  in  this  appeal. 

(a)    See  ante  page  263. 
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SljppeKate  ifurtiallitrttoit  (a) 

Regular  Appeal  No.  *?B  of  1868. 

RiNi  Kattama  ISacbiabv  ZsMncDAB  )  Appellanis  (latand 
OF  Shevaguiiga  and  another j      Srd  Plaintij^a). 

tJuBBARAMA  AiTAN  and  another Eespondenta  (Defts.) 

.  A  suit  blrough^  bj  tbe  plaiotiff,  a  Zemindar,  to  recover  mesne 
profits  from  the  defendants  who  held  under  the  preceding  Zemindar 
whose  possession  of  the  eemindary  during  the  period  iocluded  in  the 
suit  was  declared  to  be  wrongful,  was  dismi&sed  bj  the  Civil  Judge  on 
the  ground  that  puttahs  and  muchiTkas  had  not  been  exchanged 
between  the  plaintiffs  and  defendants  under  Section  7,  Madras  Act 
VIII  of  1865. 

2/#H  that  the  cause  Of  action  did  not  arise  out  of  the  relation  of 
landlord  and  tenant,  th^  ground  of  suit  befilig  thkt  the  d^feirdants 
were  wrongfully  in  the  enjoyment  of  the  villages  as  against  the  plain- 
tiflf  and  liable  to  account  for  all  the  profits  leceived  during  the  period 
of  such  enjoyment* 

Ifeld^  fvLTiher^  that  the  period  of  limitation  applicable  to  such  a 
claim  is  six  years  before  suit. 

1869.      npHIS  was  a  Regular  Appeal  against  the  decree  of  £.  C,  G. 
A.  A.  No,  78  -^     Thomas,  the  Acting  Civil  Judge  of  Madura,  in  Original 
0/1868,     Suit  No.  3  of  1867. 

The  plaintiff  sued  for  the  recovery  of  rupees  12,622-14-11, 
being  the  balance  (after  deducting  what  had  been  credited 
in  the  account  of  me^e  profits  of  the  zemindary  for  the 
intervening  period\  of  the  mel varum  (landlord's  share)  ^ 
from  Fusli  1260  to  Fasli  12^2  collected  by  the  defendants, 
though  payable  to  the  Zemindar  of  Shev'agunga,  for  the  two 
villages  Muthankammai  and  Mitthukiimmai  Uthukamtnai 
in  Amarapathy  taluk  of  the  zefnindary,  which  Were 
enjoyed  by  the  defendants  under  an  invalid  lease  granted 
to  the  1st  and  2nd  defendants  by  Bothagurusaini  Tevar, 
£he  senior  paternal  uncle  of  the  late  Zemindar  of  iSheva- 
gunga,  at  a  time  when  he  wrongfully  enjoyed  the  zemindary 
and  under  a  sale  of  a  portion  of  those  villages  made  by  the 
Ist  and  2u  J  defendants  to  the  3rd  defendant. 

The  plaint  stated  thi^t  under  the  dec)*ee  of  the  Privy 
Council,  dated  the  8  th  December  1863,  the  plaintiff  got  the 
zemindary  of  Shevagunga  and  its  appurtenances  ;  and  by 
an  order  of  the  Civil  Court  dated  27th  February  1865,  she 

(a)    Present :  Sootlaad,  C.  J.  ftud  Innes  J, 
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was  declared  to  be  entitled  to  the  mesne  profits  thereqf      ^^^f'^. 
hqm  and  after  Fqali  1260.     Subsequent  thereto,  thp  defen-  ^;^.  Vo.  78 
dants  were  demanded,  but  they  did  not  pay  the  amount  for     of  ises. 
the  period  during  whieh  they  wrongfully  ei\joyed  the  said 
villages,  nor  did  they  account  for  or  make  good  the  mel* 
varum  (landlord's  share)   wrongfully  collected   by  them 
during  that  period.    Then  the  cause  of  this  action  accrued* 

The  written  statement  of  the  defendants  set  fprth  ^jii 
relied  upon  the  fact  that  put  tabs  and  ihuchilkas  bad 
not  been  e^cchanged  between  plaintiff  apd  defendants  and 
submitted  that  the  suit  ought  to  be  dismissed  under  Section 
7,  Madras  Act  VIII  of  1865. 

The  defendants, l)esides  relying  on  the  validity  of  the^ 
lease  under  y^hich  th^y  held,  pleaded  the  Act  of  Limitation. 

The  issues  were  settled  in  the  following  terms  : — 

1.  "The  defendants  aver  their  cowie  valid  and  bind- 
ing on  the  1st  plaintiff.  The  Ist  plaintiff  denies  the  same. 
The  issue  therefore  is  for  the  defendants  to  hie  and  prove 
the  cowle-dee4s  and  their  validity  as  against  1st  plaintiff, 
and  also  the  deed  of  sale  executed  between  Ist  and  2nd 
defj^ndants  and  3rd  de^epdant/' 

S.  ^*  The  1st  plaintiff  will  be  allowed  to  bring  evidence 
to  disprove  their  validity/- 

The  Civil  Judge   dismissed   the  suit. 

•The  following  is  extracted  from  the  Judgment : — 

^he  two  villages  in  dispute  were  obtained  on  cowle 
from  the  Zemindar  now  declared  by  the  Privy  Council  to 
have  been  in  wrong^jTul  possession  in  the  years  1831  and 
1833  respectively. 

They  were  at  that  time  uncultivated  and  covered  with 
jungle.    Thay  were  granted  to  tl^e  defendants  on  easy  terms,    ^ 
and  they  have  (doubtless  by  a  considerable  expenditure) 
Ij^rought  them  to  a  high  state  of   cultivation  and  enjoyed 
tl\e  possession  gf  them  now  36  and  34*  years  respectiyely. 

The  la^  plaintiff  now  seeks  to  recover  the  difference 
between  the  amount  of  rent  that  she  learns,  from  their 
own  accounts^  Jihe  defendants  have  lately  been  obtaining. 
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1869.        and  that  mentioned   in  their  cowle  title  deed  as  she  eon- 
jpnl  16.    ^.^^^^  y^.^  former  sum  to  be  the  amount  rightly  leviable  by 
0/1669.      her  as  proprietor  from  the  time  the   Privy  Council  de- 
clared her  to  be  the  rightful  owner  of  the  estate.    The 
demand  is  not  for  the   usual   mesne  profits,  for  they  have 
been  paid  and  credited  but  for  an  ^ihanced  rate. 

Although  issues  were  given,  no  witnesses  were  exs^- 
mined,  as  all  the  facts  were  admitted  and  each  party  reliea 
(m  the  law  points  they  consider  to  be  in  their  favor.  - 

As  to  the  point  involved  in  the  1st  issue,  although  the 
genuineness  of  the  cowle-deed  is  not  questioned,  the  vali- 
dity of  it  cannot  be  maintained  because  it  was  granted  by 
an  individual  who  has  been  declared  by  the  Privy  Council 
to  have  had  no  right  to  the  zemindary,  and  by  the  High 
Court  to  be  theref  ox:e  incapable  of  granting  any  deeds  con- 
nected therewith  and  all  such  transactions  of  his  must 
therefore  be  held  invalid. 

The  2nd  issue  depending  upon  the  first,  the  sale-deed' 
must  be  held  to  be  invalid  when  the  invalidity  of  the  cowle 
deed  is  declared. 

When  we  come  to  a  consideration  of  the  3rd  issue  we 
find  that  the  Ist  plaintiff  relies  entii*ely  on  the  decision  of 
the  Privy  Council  and  the  accounts  of  the  defendants  for- 
a  single  year.  To  this  the  defendants  reply  that  whatever 
the  position  given  to  the  Ist  plaintiff  by  that  decree  she  is 
not  entitled  to  the  enhanced  mesne  profits  which  she  now 
claims  because  she  has  not  gone  through  the  legal  forms 
which  can  alone  give  her  a  right  to  them :  she  has  not  obr 
served  the  conditions  they  say  are  required  of  her  by  Section 
9  of  Regulation  V  of  1822  and  Section  7  of  Act  VIII  ot 
1865  :  no  exchange  of  puttahs  and  muchilkahs  has  taken 

place  between  plaintiff  and  them  as  landlord  and  tenant- 

• 

First  plaintiff  replies  that  this  omission  on  her  part  was 
an  unavoidable  consequence  of  her  position — the  title  was 
iti  dispute  and  therefore  she  was  not  acknowledged  and 
could  not  act  as  landlord :  she  thus  admits  the  defendants'" 
argument  but  pleads  that  on  account  of  her  position  the- 
Figid  letter  of  the  law  may  not  be  strictly  adhered  to.  Sho 
would  have  it  eqpitably  relaxjed  in  her  favor. 
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To  this  however  it  is  to  be  remarked  that  l^^^- 

ApHl  16, 

Ist.    Even  supposing  the  relaxation  that  she  asks  ^'  ^-  ^^'  7® 

shewn  her  in  the  absence  of  any   agreement  or  of  an  ac-  — "^ '"^^ 

connt  shewing  any  other  amount  to  be  leviable  from  fhese 
lands  than  those  acknowledged  to  have  been  regularly  due 
and  regularly  paid  it  is  impossible  for  1st  plaintiff  to  name 
any  specific  sum  as  that  to  which  she  can  by  right  lay 
chum. 

2ndly.  If  equity  is  to  be  allowed  to  come  in  at  all  it  is 
manifest  that  it  should  be  on  the  side  of  the  defendants,  at 
whose  expense  a  worthless  part  of  the  zemindary  has  been 
rendered  valuable,  and  who  have  spent  large  sums  in  reli- 
ance on  a  title  which  they  bad  every  reason  at  the  time  to 
believe  a  good  one. 

Whatever  the  rights  confirmed  by  the  decision  of  the 
Privy  Council  the  1st  plaintiff  is  of  course  not  exempted 
thereby  from  liability  to  such  conditions  and  obligations  as 
the  laws  of  this  country  lay  upon  her. 

I  am  uf  opinion  therefore  that«  whatever  the  1st  plaintiff's 
powers  of  future  enhancement  of  the  rent  and  of  eviction, 
the  absence  of  the  tender  of  puttahs  is  fatal  to  her  claim 
for  any  enhanced  rate  for  past  time^ 

The  plaintifi^s  claim  is  therefore  dismissed  with  all 
costs. 

The  plaintiffs  appealed  to  the  High  Court. 

O'Sullivan,  (The  Advocate  General  and  Mayne  with 
him)  for  the  appellants,  the  Ist  and  3rd  plaintiffs. 

Miller,  for  the  respondents,  the  2nd,  3rd  defendants. 

Sanjiva  Row,  for  the  1st  respondent,  the  1st  defen- 
dant 

The  Court  delivered  the  following 

Judgment  ; — ^This  is  a  suit  for  the  recovery  of  mesne 
profits  received  from  two  villages  of  the  zemindary  of 
Shevagunga  from  Fusli  1260  to  Fusli  1272,  during  which 
time  the  1st  and  2nd  defendants  held  a  lease  of  the  villages. 
from  Bothagurasami  Tevar  whose  possession  of  the  zemin* 
4wy  was  afterwarda  decided  to  be  wrongful    Tbe  3rd 
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19^.        defendant  held  under  the  Ist  and  2nd  defendants  for  a 

JL  A.  No:  78  ^^^  ^^  *^®  '^"^^    '^^^  Ciyil  Co^rt  has  decreed  tjie  dismissal 
of  I8g9,     of  the  suit  on  the  ground  that  an  exchange  of  puttaha 
and  muchilkas  as  between  landlord  and  tenant  was  neces- 
sary to  entitle  the  plaintiff  to  recover. 

This  decision  is  clearly  wrong.  The  cause  of  action 
did  not  arise  out  of  the  relation  of  landlord  and  tenant. 
The  very  contrary  is  the  ground  of  the  suit,  namely  that 
the  defendants  were  wrongfully  in  the  enjoyment  of  the 
villages  as  against  the  present  Zemindar  and  liable  to 
account  for  all  the  profits  reeeived  during  the  period  of 
such  enjoyment,  and  there  is  no  doubt  that  they  ar«  liable 
in  the  suit.    The  question  is  to  what  extent. 

The  first  objection  on  th^  part  of  respondent  was  that 
the  recovery  &om  the  Zemindar  who  was  ejected  under  the 
decree  of  the  Privy  Council  of  the  amount  of  rent  which 
had  been  paid  to  him  by  the  1st  and  2nd  defendants  was 
all  that  the  present  Zemindar  was  entitled  fco.  But  that  ia 
clearly  not  so.  That  amount  was  only  a  part  of  the  mesno 
profits,  amd  the  defendants  are  liable  to  account  for  the  re- 
mainder  of  the  mesne  profits  received  and  retained  by 
them. 

The  next  objection  was  that  the  suit  was  barred  by 
Clause  16,  Section  1  of  the  Act  of  Limitations  as  respects  so 
much  of  the  mesne  profit^  claimed  as  had  been  received 
more  than  six  years  before  the  institution  of  the  suit.  Thia 
objection  is,  we  think,  valid  and  the  effeot  of  it  is  to  pre* 
elude  the  plaintifi  from  receiving  more  than  the  mesne  profiite 
received  by  the  defendants  in  the  years  1861  and  1862. 
The  amount  of  these  mesne  profits  must  be  ascertained  by 
the  Civil  Court,  and  in  te^king  an  account  for  that  purpose 
the  Court  should  allow  in  favor  of  the  defendants  any  out?' 
lay  in  either  of  these  years  which  can  be  considered  ta 
have  been  properly  incurred  on  account  of  the  cultiv^^tioa 
or  in  otherwise  obtaining  the  profits  of  e^h  year. 

There  must  be  a  decree  reveicsing  the  decree  of  the- 
Civil  Court  and  declaring  that  the^lst  appellant  the  Zemin^ 
dar  is  entitled  to  recover  the  mesne  profits  received  and 
retained  by  t^e  defe&daAts  during  the  yeacB  J861  and 
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1862  and  directing  the  Civil  Court  to  i&quim  and  ascer-      1860. 
tain  by  a  proceeding  in  execution  of  the  decree  the  clear  >  .A^%^\k 
amonnt  of  such  mesne  profits  with  which  tiie  1st  and  2nd    'c/ime. 
defendants  and  the  8rd  defendant  are  and  is  separately 
chargeable.    The   amount  so  ascertained  the  said   defen- 
dants must  foe  ordered  to  pay  to  the  1st  appellant.    The 
parties,  we  think,  should  bear  their  own  costs  of  this 
itppeal  and  in  tise  Lower  Court. 


Special  Appeal  No,  •384  of  1868. 

TEKtTiMUN Special  Appellant 

AoNifiWARiAK  and  another .Special  Respondents. 

AocordiDg  to  Hindu  Law  sons  acquire  rights  only  in  the  pro- 
perty which  MloDged  to  their  father  at  the  time  of  their  birth  and 
have  DO  legal  clahn  to  property  6f  whieh  a  bona  fide  dispositioB, 
efiectual  aa  agaiust  their  father,  h«d  been  made  long  before  they 
were  bom. 

The  right  of  an  after-bom  son  to  share  as  a  co-parcener  divided 
|»opei^  depends  upon  his  mother  beiog  pregnant  with  him  at  the 
time  of  a  paiifitiou. 

The  father  of  the  plaintiffs  adopted  the  3rd  defendant.  After 
the  adoption  the  wife  of  the  father  gave  birth  to  a  son.  Thereupon 
the  father  effected  a  division  of  the  property  with  the  adopted  sou 
and  gave  the  latter  a  ]arp;er  share  than  he  was  entitled  to  receive 
by  law.  The  father  married  a  second  wife  and  the  plaintifGs  were  the 
issue  of  the  marriage. 

BM  that  the  plaintiffs  were  not  entitled  to  a  partition  ofady 
portion  of  the  property  which  fell  to  the  share  of  the  aidopted  son. 

r[S  was  a  Special  Appeal  against  the  decision  of  R.       ^®?^' 
Davidson,  the  CSvil  Judge  of  Trichinopoly,in  Regular  8A./^o.zs4k 
Appeal  No.  114  of  1866,  modifying  the  decree  of  the  Conrt     <>/  18g^-  ^ 
of  the  District  Mnnsif  of  Torriore  in  Original  Suit  No.  120 
of  1865. 

Srinivasa  Ckariyar,  for  the  special  appellant,  (the  3rd 
defendant.) 

Rama  Row,{ot  the  special  respondents  (the  plaintiffs.) 

Savtrndranayagam  Pillai,  for  the  1st  special  respon' 
dent  (the  1st  plaintiff.) 

The  facts  are  sufficiently  set  forth  in  the  following 
(a)  Frtsent  :  Soothnd,  C.  J,  And  CoUettf  J, 


J 
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1869.  Judgment  : — This  is  a  suit  by  sons  against  their  father 

S  A^l^o  -384  ^^^  ^®  other  sons  (one  being  an  adopted  son)  for  a  divi- 
of  1868.     sion  of  ancestral  property  and  possession  of  their  shares  of 
all  the  propert  y  that  had  been  allotted  to  the  father  on  a 
division  which  took  place  between  him  and  his  brothers  in 
1843.    There  is  no  dispute  as  to  the  property  being  ances- 
tral and  in  the  possession  of  the  defendants  or  as  to  the 
members  of  the  family  who  ai*e  co-parceners.    The  sole 
question  is  whether  the  portion  of  the  property  held  and 
enjoyed  by  the  3rd  defendant,  the  son  by  adoption,  can  be 
brought  into  the  division. 

It  appears  from  the  findings  of  the  Lower  Courts  and 
the  admissions  in  tiie  record  that  some  years  before  the 
division  took  place  in  1843  the  father  (1st  defendant) 
being  without  issue  had  adopted  the  3rd  defendant,  the  son 
of  one  of  his  brothers,  and  that  after  the  adoption  his  wife 
gave  birth  to  a  son^  the  2nd  defendant.  In  consequence 
of  his  birth  the  father,  at  the  making  of  the*division,  appor- 
tioned to  the  3rd  defendant  four  pungus  of  the  land  allotted 
to  him  and  transferred  the  portion  to  the  natural  father  of 
the  3rd  defendant,  he  being  a  minor,  for  the  absolute  use 
and  benefit  of  the  3rd  defendant.  Not  long  after  the  birth 
of  the  second  defendant  his  mother  died,  and  his  father 
married  a  second  wife  who  bore  him  the  plaintiff  and  two 
other  sons  not  yet  of  full  age.  The  four  pungus  were  more 
than  the  share  to  which  the  3rd  detendant  was  legally  enti- 
tled at  the  time  of  the  division,  namely  one -fourth  of  the 
share  of  the  2nd  defendant,  but  how  much  more  does  not  ap- 
pear ;  and  the  2nd  defendant  appears  never  to  have  objected 
to  the  apportionment.  The  Court  of  First  Instance  has  upheld 
the  validity  of  it  and  decreed  to  the  plaintiffs  their  proper 
shares  of  the  property  in  the  possession  of  their  father  and 
the  2nd  defendant.  But  the  Civil  Court  has  decided  that 
the  3rd  defendant  is  etititled  to  retain  only  so  much  of  the 
4  pungus  as  is  equal  to  one^fourth  of  a  natural  son's  share 
and  decreed  the  delivery  up  of  what  in  excess  of  that 
should  be  found  to  be  in  his  possession. 

The  ground  of  objection  to  this  decision  on  which  the 
3rd  defendant  has  relied  in  the  appeal  is  that  the  plaintiffs 
acquired  rights  only  in  the  property  which  belonged  to 
their  father  at  the  time  of  their  birth,  and  had  therefore  no 
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)6gal  claim   to  the  land  of  which  a  bona  fide  disposition,       1869. 
effectual  as  against  their  father,  had   been  made  long  be-  o  a^So  364 
fore  they  were  born,  and  we  are  of  opinion  that  the  objec-     0/U6B, 
tion  is  a  valid  one. 

The  Civil  Judge  seems  to  have   rested  his  decision 
mainly  on  the  passage  in  Chapter  I,  Section  1,  paragraph 
27   of    the    Mitahfkara,   refeired   to  in   his  Judgment. 
Now    the  first    observation  that  may  be  made  is   that 
it  obviously  relates   to  alienations  by  a  father  of  fami^ 
property  away  From  the  family,  and  we  are  considering  a 
disposition  by  which  provision  was  made  for  an  adopted 
son  having  a  right  to  ^  portion   of  the  family  property. 
But  even  assuming  the  text  to  be  applicable  to  such  a  dis* 
position,  it  does  not,  we  think,  affect  the  3rd  defendant's 
right  to  the  portion  of  land  allotted  to  him.    It  states  the 
conclusion  of  a  disquisition  on  proprietary  right  by  birth  :— 
"  Therefore  it  is  a  settled  point  that  property  in  the  pater- 
"  nal  or  ancestral  estate  is  by  birth/'  and  the  context 
which  follows : — "  He  (the  fether)   is  subject  to  the  con*- 
*'  trol  of  his  sons  a«d  the  reut  in  regard  to  the  immoveable 
"  estate  whether  acquired  by  himself  or  inherited  from 
"**  his  father  or  other    predecessor,"  appears   to  be  but  the 
expression    of   a    consequence    of    the    right     by   birth. 
Whether  the  position  is  sound  to   its  full  extent  we  are 
not  concerned  to  say.    We  have  only  to  consider  its  fair  im- 
port, and  that  is  that  the  consent  of  sons  is  necessary  to  a 
disposition  of  immoveable  property"  by  reason   of  the  right 
acquired  at  their  birth.     It  is  true  that  the  text  of  Vynsd 
quoted  at  the  end  of  the  passage  forbids  a  gift  or  sale  lot 
the  sake  of  the  support  0!  sons  unborn  and  even  unbegot- 
ten,  but  it  is  at  least  very  doubtful  whether  that  text 
would  be  considered  more  than  a  moral  precept  in  any 
case  except  in  its  relation  to  a  gift  on  division  provided 
for  by  the  law  of  partition  to  be  presently  noticed.     If 
however  of  any  legal  force  in  favor  of  all  after  bom  sons,  it 
is  in  principle  inapplicable    to  the  disposition   to  the  3rd 
defendant,  for  he  was  entitled  to  provision  as  son  by  adop- 
tion and  there  is  nothing   in  the  case  to  shew  that  the 
father  had  not  abundant  means  left  with  which  to  provide 
for  the  support  of  all  his  after  bom  sons. 

40 
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1869.  Then  viewing  the  disposition  as  it  was  really  made, 

8  A  No  384  °^°^^^y  ^  ^  disposition  to  effect  a  division  between  the 
of  ^8g8«  3rd  defendant  and  his  adoptive  father^  it  remdins  to  con- 
sider whether  the  law  relating  to  partition  warrants  the 
claim  of  the  plaintiffs  ;  whether  the  rights  of  after-born 
sons  to  a  share  of  the  property  divided  which  no 
doubt  is  expressly  declared,  extends  to  sons  not  begotten 
at  the  time  of  the  partition.  The  primary  ordinance 
of  Manu,  Chapter  9  SI.  216  is  "a  son  born  after 
"  a  division  in  the  life-time  of  his  father  shall  alone  inherit 
"  the  patrimony  or  shall  have  a  share  of  it  with  the  divided 
"  brothers,  if  they  return  and  unite  themselves  with  him." 
Upon  this  and  the  text  of  Tajnavulkya  "  when  the  sons 
"  have  been  separated,  one  who  is  afterwards  born  of  a 
"  woman  equal  in  class  shares  the  distribution"  and  the 
texts  of  Vrihaspati  ;  "  a  son  born  before  partition  has  no 
''  claim  on  the  wealth  of  his  parents  nor  one  begotten 
"  after  it  on  that  of  his  brother— all  the  wealth  which  is 
*'  acquired  by  the  father  who  has  made  a  partition  with  bis 
*'  sons  goes  to  the  son  begotten  by  him  after  partition. 
*'  Those  born  before  it  are  declared  to  have  no  right" 
It  is  laid  down  in  the  Mitakshara,  Chapter  1  Section  1  that 
one  born  of  a  wife  of  equal  class,  after  separation  of  sons 
from  their  father,  takes  the  separate  property  of  his  parents 
or  shares  the  goods  with  those  re*united  with  the  father 
after  partition,  and  is  not  *' a  proprietor  of  his  brother's 
'*  allotment."  This  relates  to  a  division  between  a  father 
and  his  sons,  and  in  regard  to  a  partition  between  bro* 
thers  after  their  father's  deaths  it  is  declared  that ''  one 
''  who  is  born  after  a  separation  of  the  brethren  which  took 
"  place  subsequent  to  the  death  of  the  fother  at  a  time 
*'  when  the  mother's  pregnancy  was  not  manifest/'  has  a 
right  to  an  equal  allotment  formed  by  contributions  from 
the  shares  received  by  the  brethren^  and  the  same  is  declared 
to  be  the  rule  applicable  in  the  case  of  a  nephew  lK)m 
after  the  separation,  the  pregnancy  of  a  brother's  widow 
not  having  been  mainfest  at  the  time  of  the  partition. 

The  same  exposition  of  the  law  is  given  in  the  Madhava 
Commentary  on  i^t  JLaw  of  I'nheHtance  (See  Mr.  Burnell's 
Translation  page  13) ;  in  the  iSmruft  CAawdJriAa  by  Krist- 
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nasawmy  Iyer,  Chapter  13 ;  and  in  the  Vyavakara  Mayuk-       1869. 
ka,  Chapter  4  Section  4  para  3  seq.     It  ia  to   be  found  also  Ai^'liL^^-^ 
in  the  Daya  Bhaga^  Chapter  7  and  seems  to  be  upheld  in     o/lses. 

*  Bengal  even  against  the  rule  "  Factum  valeat"  obtaining 
there.  Plainly  then  the  right  of  an  after-born  son  or  nephew 
to  share  as  a  co-parcener  divided  property   depends  upon 
his  mother  being  pregnant  with  him  at  the  time   ofth& 
partition.     From  conception    by  his  mother  membership 
with  the  family  is  considered  as  commencing.   Accordingly 
it  is  enjoined  in   the  same   Section  of   the  Mitakuhara 
that  if  the  mother  **  is  evidently  pregnant,  the  distribution 
'' should   be  made  after  awaiting  her  delivery."     It  might 
be  questioned  whether  this  right  of  an  after  born  son  was 
not  even  confined  to  a  posthumous  son.     It  appears  to  be 
80  treated  in  1  Siraixge's  Hindu  Law  207>but  in  reason  there 
seems  to  be  no  admissible  distinction  between  such  a  son  and 
one  born  subsequent  to  the  partition  in  his  father's  life  time, 
and  at  present  we  consider  tlrnt   if  either  of  the  plaintiffs 
had  been  begotten  when  the  division  took  place  on  which 
the  land  in  dispute   was  allotted   to   the  3rd  defendant  he 
would  have  had  a  right  to  a  portion  of  it.    As  however  the 
fact  is  that  neither  of  the  plaintiffs  was  begotten  until  long 
after  the  division,  we  think  the  3rd  defendant  has  a  valid 

right  to  his  allotment  as  against  them. 

The  vakil  of  the   respondent  referred  in  argument  ta 
the  pundits'  opinion  quoted  in  page  11  of  Mr.  Macnagh- 
ten's  Principles  of  Hindu  LoAi),  and  the  author's  comments 
upon  it,  as  containing  the  recognition  of  a  father's   incom- 
petency to  make  a  valid  disi»sition  of  ancestral  property 
to^  a  son  while  his  wife  continued  to  be  capable  of  bearing 
children,  but  what   appears  there   is  simply  a  reference  to- 
passages  which  state  as  a  condition  of  the  right  to  make  a 
division  that  the  wife  should  be  past  child-bearing,  in  sup* 
port  of  an  opinion  against  the  validity  of  a  disposition  by 
a  father  in  favor  of  one  of  two  sons  living  at  the  time  ta 
the  detriment  of  the  other.    That  is  no   authority  for  the 
application  of  the  position  referred  to  to  the  present   case. 
Further  it  is  a  position  founded  on   the  duty  of  caring 
alike  for  the  support  of  sons  born,  and  that  may  be  boru, 
inculcated  in  the  teitts  of  YyaM  before  adverted  to  and 
other  sages,  and  there  can  be  no  doubt  that  it  has  not  at 
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1869.       the  present  day  any  legal  prohibitory  operation  on  the  exer- 

S^A^/^o  384  ^^®®  ^^  ^^®  right  to  make  a  partition.  A  division  may  be 
of  1868.  made  by  agreement  or  be  enforced  between  father  and  sons 
as  well  as  between  other  co-parceners  and^the  expi'ess  autho- 
ritative provisions  which  we  have  just  coiisidered  esta- 
blish that  the  legal  contingency  of  an  after-born  sou  sub- 
ject to  which  the  co-parceuers  take  their  portions  is  strictly 
limited  to  a  son  begotten  at  the  time  that  the  division 
took  place. 

For  these  reasons  the  decree  of  the  Civil  Court  must  be 
reversed,  and  that  of  the  District  Munsif s  Court  affirmed. 
The  3rd  defendant's  costs  in  the  Civil  Court  must 
be  paid  by  the  plaintiffs,  but  the  parties  should,  we  think,, 
bear  their  and  his  own  costs  of  this  appeuL 


Slppellatr  9ajcts(liirtion.  (a) 

special  Appeal  No.  487  of  1868. 
ARdNACHELLUM  Chetty  and  3  others jSpectoi  Appellants^ 
Olaoappah  Chetty  and  3  others Special  Respondenie, 

Plaititiffs  sought  to  eject  the  defidudaots  from  certain  land  o£ 
vhich  the  defeudaota  had  wrongfully  takeu  poBsessiou  aud  on  which 
they  erected  a  buildiog.  The  defendant  alleged  that  the  laud  had- 
been  ezcbauged  for  another  piece  of  land  now  in  the  posaession  of 
the  plaiutifil  The  facts  found  were  tbal  there  was,  with  the  assent 
of  the  liit  plaiuti£f,  an  agree nieut  to  make  an  exchange,  aud  that  in. 
purauauoe  that  agreement  the  bouudaries  were  marked  out  and 
the  building  commenced  and  coutiuued  with  tbe  knowledge  of  the 
plaiutiff  from  August  1S65  to  January  1866  when  the  plaintiffs  first 
iiiterfeied  to  stop  it,  but  that  the  plaintiffs  were  in  possession  of  the 
land  given  in  exchange.    The  Lower  Courts  dismissed  the  suit« 

^6Zc^y  on  special  appeal  that^ there  being  no  evidence  to  prove 
that  the  land  sued  fur  had  become  the  property  of  tbe  defendants, 
but  the  plaintiffs  having  acquiesced  iu  tbe  defendants  taking  posses- 
sion and  buildiug  upou  it,  aud  the  phintiffs  having  retained  possession, 
of  the  adjacent  land,  the  proper  decree  to  make  was  that  the  plain- 
ti&y  on  giving  up  the  land  of  which  they  had  taken  possession  and 
payiug  the  defendants  the  value  of  the  buildings^  were  entitled  to 

the  possession  of  the  land  sued  for, 

• 

Secondary  evidence  cannot  be  given  of  a  lost  iustrument  requir- 
ing a  stamp  which  was  not  stamped. 

Quaere  Whether  permission  to  pay  the  stamp  duty  and  penalty 
can  be  given  in  the  case  of  a  lost  instrument. 

"^^5^00    rpHIS  was  a  Special  Appeal  against  the  decision  of  G.  R» 
S  A.NoTWi  -*-     Sharpe,  the  Civil  Judge  of  Madura,  in  Regular  Appeal 
■■^^  ^^^^'^  (a)  Present ;  BitUcston  and  Inues,  J.  J, 
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No-  34  of  1868,  confirming  the  decree  of  the  Court  of  Small        1869; 

Apvil  28* 

Causes  at  Madura,  on  the  Principal  Sadr  Amin's  Side,  in  ^.^.  a©.  467 
Oi-iginal  Suit  No.  32  of  i867.  ^/ 18«8. 

The  Advocaie  General    and  Mayne^  for   the   Special 
Appellants  (the  plaintiffs.) 

HandUy  and  Kuppuramaaaatry,  for  the  1st  Special 
Respondent,  the  1st  defendant. 

The  facts  sufficiently  appear  from  the  following 

Judgment; — This  suit  was  brought  to  recover  posses- 
sion of  a  piece  of  ground,  being  two-thirds  of  a  lai^er  plot 
alleged  to  have  been  illegally  taken  possession  of  and  built 
upon  by  the  1st  and  2nd  defendants  with  the  consent  of 
the  3rd  defendant,  the  brother  of  the  4th  plaintiff. 

The  1st  defendant  alone  appeared  and  alleged  that 
the  land  in  dispute  belonged  to  him  and  the  2nd  defen- 
dant, having  been  received  by  them  in  exchange  for  other 
land  which  the  plaintifis  had  received  from  them.  The 
defendants  gave  parole  evidence  of  this  exchange,  and  the 
Principal  Sadr  Amin  found  that  there  was  with  the  cogni- 
zance and  assent  of  the  first  plaintiff  an  agreement  to  make 
an  exchange,  that  a  written  memorandum  was  made  of 
that  agreement,  and  that  in  pursuance  it  of  the  boundary 
was  marked  out  and  the  work  commenced,  although 
afterwards  the  plaintiffs  opposed  the  progress  of  the  build- 
ing.   He  accordingly  dismissed  the  suit  with  costs* 

On  appeal,  the  Civil  Judge  held  that,  as  the  written 
memorandum  of  agreement  which  had  been  lost  wfis  ad- 
mitted by  the  1st  defendant  to  have  been  unstamped,  no 
secondary  evidence  of  its  contents  was  admissible,  and 
that  consequently  the  agreement  of  exchange  could  not  bo 
proved ;  but  he  found  as  facts  that  the  1st  plaintiff  was 
certainly  present  at  the  measurement  of  the  land,  that 
the  plaintiffs  are  now  enjoying  the  land  given  in  part  ex- 
change for  the  disputed  property,  and  that  the  plaintiffs 
were  aware  of  the  progress  of  the  building  from  August 
1865  to  January  1866  when  they  first  interfered  to  stop  it. 
Upon  these  grounds  he  confirmed  the  decree  of  the  Lower 
Court. 
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1869.  It  appears  to  as  that  the  suit  ought  not  to  be  dis* 

AprU  28.    inigged   unless  the  defendants  have  established  that  the 

0/1868.     land  in  question,  which  admittedly  belonged  to  the  pluin- 

'  tiflfa  and  3rd  defendant  down  to  July  1865,  has  become 

the  property  of  the  defendants ;  and  this  they  have  not 

done  .and  cannot  do. 

It  seems  to  be  clearly  found  in  the  Lower  Courts  that 
the  alleged  agreement  of  exchange  was  reduced  into  writ- 
ing and  that  the  writing  was  not  stamped.  We  concur 
therefore  with  the  Civil  Judge  in  thinking  that  secondary 
evidence  of  the  aGrreement  could  not  be  received,  unless 
that  objection  may  be  obviated  by  payment  of  the  stamp 
duty  and  penalty.  The  language  of  the  Stamp  Act  X  of 
1862,  Section  17  is  not  appropriate  to  the  case  of  a  lost  in* 
strument,  for  it  requires  the  entry  of  payment  of  stamp 
duty  and  penalty  to  be  endorsed  on  the  writing  and 
signed  by  the  Court,  and  though  we  do  not  tliink  it 
necessary  now  to  decide  that  if  an  application  were 
made  at  the  proper  time,  permission  to  pay  the  stamp 
duty  and  penalty  might  not  be  granted  even  in  the  case 
of  a  lost  instrument,  still  we  entertain  serious  doubt 
whether  that  could  be  done*  The  Legislature  may  probably 
have  thought  it  proper  to  relax  in  a  certain  degree  the 
provisions  of  the  stamp  law  for  the  purpose  of  rendering  the 
written  agreement  of  the  parties  admissible  in  evidence 
but  not  proper  to  do  so  for  the  purpose  of  letting  in  secon- 
dary evidence  of  the  contents  of  a  written  agreement 
alleged  to  be  lost.  In  the  present  case,  however,  the  applica- 
tion was  only  made  after  the  close  of  the  arguments  of 
this  special  appeal,  though  the  objection  that  the  document 
was  unstamped  was  clearly  taken  in  the  grounds  of  appeal 
to  the  Civil  Court  ;  and  there  was  therefore  no  error  of 
procedure  in  the  Lower  Appellate  Court.  A  further 
objection  was  raised  during  the  argument  of  this  special 
appeal  that  the  instrument  of  exchange  had  not  been 
rec^istered  under  Act  XVI  of  186*  ;  but  this  is  not  taken  as 
a  ground  of  special  appeal,  and  though  the  fact  was  not 
disputed  by  the  Counsel  for  the  special  respondent,  and  it 
was  not  contended  that  the  instrument  was  not  one  which 
would  require  registration,  we  should  probably  hav& 
thought  it  necessary  to  send  the  case  back  to  have   those 
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questions  expressly  determined  if  the  decision  of  the  case      1869. 
depended  upon  them.  s^^S^r 

The  case  then  stands  thus.  There  is  no  evidence  to  of  1868. 
prove  that  the  plot  of  land  sued  for  has  become  the  pro- 
perty of  the  defendants ;  but  the  plaintiffs  have  acquiesced 
in  the  defendants  taking  possession  of  it  and  buildiog 
upon  it,  and  have  themselves  at  the  same  time  taken  and 
retained  possession  of  another  piece  of  land  adjacent  to  the 
plot  in  question.  It  is  therefore  clearlj"  contrary  to  equity 
and  good  conscience  that  they  should  insist  upon  their 
right  of  property  without  making  compensation  to  the 
defendants  for  the  building  erect-ed  on  the  land,  and  res- 
toring to  the  defendants  the  piece  of  adjacent  land  held 
by  them.  It  is  the  province  of  a  Court  of  Equity  to  restrain 
tlie  exercise  of  legal  rights  of  property,  so  as  to  prevent 
injustice,  where  the  owner  has  by  his  conduct  induced 
another  to  lay  out  money  upon  the  supposition  that  the 
legal  right  would  not  be  exercised  to  his  prejudice, 
(Jackson  v  Cator  5  Veaey  f'88)  where  an  owner  having  astrict 
legal  right  to  cut  down  all  trees  was  restrained  from  cutting 
down  ornamental  trees  during  a  tenn,  his  conduct  having 
amounted  to  acquiescence  in  improvements  made  by  the 
tenant. 

The  Civil  Judge  has  found  the  outlay  in  building  to 
be  500  rupees  upon  the  admission  of  the  parties,  and  we 
think  that  the  proper  decree  to  be  made  in  this  case  is 
that  upon  payment  by  the  plaintiffs  to  the  1st  and  2nd 
defendants  within  two  months  of  the  sum  of  rupees  500 
and  interest  thereon  at  6  per  cent,  from  January  1866,  and 
upon  the  restoration  within  the  Rame  period  by  plaintiffs  to 
1st  and  2nd  defendants  of  the  plot  of  land  referred  to  in  the 
Judgment  of  the  Principal  Sadr  Amin  as  the  spot  B,  the 
defendants  do  deliver  to  the  plaintiffs  the  land  sued  for 
with  the  building  thereon,  each  party  bearing  their  own 
costs ;  but  that  in  default  of  such  payment  and  restoration 
the  suit  be  dismissed  with  costs  throughout. 

To  this  extent  the  decree  of  the  Lower  Courts  must  be 
modified. 


SIG  MADRAS  HIGH  COUIIT    BEPORTS. 

Slppellate  Sont^Hutton  (a) 

Civil  MiscellaiieotLS  Regutar  Appeal  No.  25  of  1869. 

B.  Brooks,  Esquirb,  Official  Assignee,  and  \ 

as  such  the  Assignee  of  the   estate  and  >PetUioner. 
effects  of  VuuDALOCA  Chary ) 

Pattam  Mari  Nunjappa  Naick.... Coun^r  Petitioner. 

An  attachment  of  property  in  execaiion  of  a  decree  operates  de 
die  in  diem   as  process   of  execution  upon  a  decree. 

The  late  Sudder  Court,  by  an  order  dated  the  .25th  July  1855, 
directed  that  the  judgment-debtor  should  be  allowed  to  remain  in 
the  enjoyment  of  the  pro|>erty  then  under  attachment^  that  an  order 
for  the  Bale  of  the  property  should  he  stayed,  but  that  the  attach- 
ment should  continue  in  force  until  the  further  order  of  the  Court. 

On  the  10th  of  May  1868  the  High  Court  made  en  order  setting 
aside  the  order  of  the  Sudr  Court  dated  the  25th  July  1855  and  stating 
that  the  assignee  of  the  judgment-creditor  should  be  left  at  liber^ 
to  apply  for  execution  of  the  decree. 

Upon  application  to  the  Civil  Court  of  the  district  in  which  the 
property  was  situated  the  Court  decided  that  the  application  to  obtain 
execution  was  barred  by  Act  XIY  of  1859. 

Held  by  the  fcligh  Court,  that  the  right  to  enforce  payment  of 
the  amount  payable  under  the  decree  was  not  barred. 

18?^-      rpHIS  was  an  appeal  against  an  order  of  C.  F.  Chamier 

V  M,  H.  A*  ■*-     ^^®  ^^^^^  Judge  of  Salem,  dated  the  21st  December 

No.'uof*  1868. 
1868. 

In  this  case  the  petitioner  sought,  as  the  assignee  of 
one  Yurdaloca  Charry,  who  had  become  an  Insolvent,  to 
obtain  execution  of  a  decree  of  the  late  Sadr  Court  in  Appeal 
Suit  No.  9  of  1843.  The  petition  stated  that  the  plaintiff  in 
the  suit  was  Predavagherry  Josayee  and  the  defendant 
Peddaputta  Narainsawmi  Naidu,  Poligar  of  Bagalore,  and 
that  a  decree  was  obtained  against  the  defendant.  On  the 
12th  of  October  1846,  the  interest  of  Predavagherry  Josa- 
yee was  assigned  to  JagadavagheiTy  Josayee  who  under- 
took to  collect  the  amount  payable  under  the  decree  and 
to  pay  it  to  Predavagherry  Josayee  after  making  certain 
deductions  ;  but  nothing  was  recovered  by  Jagadava- 
gherry  Josayee. 

Predavagagherry  Josayee  died  in  1849  leaving  his 
adopted  son,  Davagherry  Josayee,  his  legal  personal  repre- 
sentative him  surviving^  Davagherry  Josayee  died  on  the 
11th  August  1856  leaving  Gungagherry  Josayee  his  legal 
representative  him  surviving. 

(a)    Present :  Scotland,  C.  J.,  and  Collett,  J. 
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Davagherry  and  Qungagherry  Josayee,  by  two  instru-       ]869. 
xnents   in  writing,  dated  respectively   the  15th   of  Sep-  -7.-^-^^- 
t ember  1855  and  the  26th  January  1868,  assigned  their    iv'o.  25  <^ 
interest  in  the  decree  to  Vardaloca  Charry.  — l^^i^ 

Jagadavagherry  Josayee,  the  assignee,  died  in  Februaiy 
1854  leaving,  his  adoptive  lather  Jolingheri-y  Josayee 
him  surviving. 

On  the  19th  August  1*854  a  razinamah  was  presented 
to  the  late  Sadr  Court  signed  by  Jalingherry  Josayee  and 
ihe  judgment-debtor  whereby  the  judgment-debtor  agreed 
to  pay  the  amount  of  the  decree  by  instalments. 

On  the  12th  October  1854  Davagherry  Josayee,  the 
€on  of  the  plaintiff,  presented  a  petition  to  the  Sadr  Court 
stating  that  the  consideration  agreed  upon  between  Fre- 
davagheny  and  Jogadavagherry  Josayee  for  the  assign- 
ment of  the  decree  had  not  been  paid,  and  praying  that 
the  assignment  might  be  set  aside.  The  Sadr  Court,  by 
an  order  dated  the  8th  January  1855,  rejected  the  petition, 
and  i-eferred  the  petitioner  to  a  regular  suit  in  respect  of 
any  claim  which  he  had  against  the  holder  of  the  decree. 

On  the  18th  July  1855  another  razinamah  signed 
by  Petambara  Ro^,  the  agent  of  the  decree-holder,  Jalin- 
gherry Josayee,  and  the  judgmeot-debtor,  was  filed  in  the 
Sadr  Court  whereby  it  was  agreed  that  the  judgment- 
debtor  should  pay  the  amount  of  the  decree  by  instal- 
ments, but  that  the  judgment-debtor  should  remain  in  pos- 
session of  the  Polliem  suligect  to  the  then  attachment  of  the 
Court. 

On  the  2€th  July  1855  the  Sadr  Court  made  an 
order  directing  the  Civil  Judge  of  Salem  not  to  sell  the 
Polliem  but  to  place  it  under  the  charge  of  the  judgment- 
debtor  and  to  hold  it  under  attachment  until  further  orden 

On  the  9th  November  1854  Petambara  Row,  who  was 
the  gumastah  of  Jalingherry  Josayee  and  acted  under  a 
written  authority  authorising  him  to  collect  the  amount 
of  the  decree  and  to  take  all  necessary  proceedings  in  the 
matter,  entered  into  an  agreement  with  Davagherry  Josa* 
yee,  the  son  of  the  plaintiff,  in  which  he  undertook  to  pay- 
to  the  latter  the  amount  due  to  him  under  the  decree. 

41 
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1869.  On  the  16ih  July  1859,  a  bill  was  filed  on  the  Equity 

^'P^^  ^Q'     Side  of  the  late  Supreme  Court  by  Vurdaloca  Charry  against 
No.  25  of  Pet^imbara  Row  and  others. 

186S 

'  The  bill  prayed  for  an  account  of  what  was  d  ue  upon  the 

decree  and  of  the  moneys  received  by  Petambara  Row  on 
account  thereof.  The  bill  stated.the  various  agreements  be- 
tween the  parties  and  the  proceedings  taken  to  enforce  the 
decree.  Petambara  Row  in  his  answer  admitted  the  re- 
ceipt of  rupees  8,010-5-4  under  the  decree,  but  denied  his 
liability  to  account  to  the  plaintiff.  By  the  decree  of  the 
Supreme  Court  dated  the  12th  September  1862  it  was  re-  ' 
ferred  to  the  Master  to  take  an  account  of  what  was  due 
upon  the  decree  and  of  the  amount  received  by  Petambara 
Row  on  account  thereof. 

Vurdaloca  Chany  and  Petambara  Row  having  become 
insolvent  and  died,  the  suit  was  revived  by  the  Official  As- 
signee. By  the  fioal  decree  of  the  High  Court  of  Madras 
dated  the  11th  July  186G.  it  was  declared  that  the  plaintiff 
by  revivor,  the  official  assignee  and  as  such  the  assignee  of 
Yuradaloca  Charry,  was  entitled  to  all  the  rights  of  Dava- 
gherry  Josayee  under  the  decree  of  the  Court  of  Sadt' 
Adalut  in  the  Appeal  Suit  No.  9  of  1843  ,and  that  Petam- 
bara Row  was  indebted  to  the  estate  of  the  plaintiff  by 
original  bill  in  the  sum  of  rupees  6,010-5-4,  being  the 
balance  upon  the  amount  received  by  him  under  the  decree 
of  the  Court  of  Sadr  Adalut. 

On  the  26th  April  1867  an  application  was  made  by 
the  petitioner  to  the  Civil  Judge  of  Salem  to  proceed  with 
the  execution  of  the  decree.  The  application  was  refused 
on  the  ground  that,  so  long  as  the  order  of  the  Sadr  Court 
of  the  25th  July  1855  remained  in  force,  the  CivilJudge 
could  not  take  any  further  step  in  the  execution  of  the 
decree. 

On  the  loth  May  18GS,  the  High  Court  on  its  Appel- 
late Side,  made  an  order  that  the  order  of  the  Sadr  Court 
dated  the  25th  July  1855  be  set  aside  and  that  the  petitioner 
as  official  assignee  and  as  such  entitled  to  all  the  rights  of 
Vurdalocharry  deceased  be  left  at  liberty  to  apply  to  the 
Civil  Court  of  Salem  to  enforce  payment  of  the  amount 
payable  under  the  decree. 
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An  application  was  accordingly  made   to  the  Civil       1869. 
Court,  which  was  refused  by  the  Civil  Judge  upon  ^^^ 'c^^^'T' 
ground  that  the  right  claimed  was  barred  by  tite  Act  of    ^o.  25  o/ 
Limitation.  — ^^^^' 

The  petitioner  appealed  to  the  High  Court. 

0*Svilivan  for  the  Petitioner. 

Vencaiapathy  Row,  for  the  counter  Petitlonr. 

The  Court  delivered  tlw  following 

Judgment  : — The  question  which  the.  Court  is  called 
upon  to  determine  In  this  case  is  whether  process  of  execu- 
tion, to  enforce  the  decree  in  Regular  Appeal  No.  9  of 
1843  is  barred  by  Section  20  of  the  Act  of  Limitation. 
That  decree  was  passed  in  1844  and  was  transferred  in 
1846,  and  the  transferee  took  proceedings  to  enforce  it, 
which  were  continued  after  his  death  by  his  heir.  Those 
proceedings  resulted  in  a  razinamah  and  an  order  of  the 
Sadr  Court  thereupon,  dated  the  25tb  July  1855,  sanc- 
tioning payment  of  the  amount  decreed  by  instalments 
and  ditectingthat  the  judgment-debtor  should  be  allowed 
to  remain  in  the  enjoyment  of  the  property  then  under 
attachment,  and  that  an  order  £or  the  sale  of  it  should  be 
stayed,  but  that> the  attachment  should  continue  in  force 
until  the  further  order  of  the  Court.  That  order  remained 
Unaltered  until  the  passing  of  the  recent  order  of  this 
Court,  and  by  force  of  it  the  attachment  has  been  operating 
de  die  in  diem  as  process  of  execution  upon  the  decree,  and 
at  any  time  further  process  for  the  sale  of  the  property 
night  have  issued  upon  th«  attachment  by  leave  of  the 
Sadr  Court  or  this  Court  on  the  application  of  the  party 
entitled  to  the  judgment-debt. 

Clearly  therefore  there  was  a  continuing  proceeding  in 
execution  of  the  decree  down  to  the  date  of  the  present  appli- 
cation for  execution,  and  consequently  the  application  was 
not  barred  by  Section  20  of  the  Act  of  Limitations.  Wo 
do  not  think  that  it  makes  any  difference  on  this  point 
that  the  order  of  the  Sadr  Court  was  made  at  the  instance 
of  Jalingherr}'',  whose  claim  at  the  time  was  resisted  by 
jbhe  heir  of  the  original  decree  holder  from  whom  the  irti- 
solveut    claimed  by    assignment,    Tlie    official    assignee 
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1869«       claims  to  have  vested  in  him  the  complete  right  to  alt  that 

O^li H  A    ^^^'^^^^^  <iu®  0^  the  judgment-debt,  and,  assuming  that  he- 

No.  25  of    can  substantiate  his   claim  by  proof,  he  is  the  transferee 

1868  .  "^     » 

■ —  now  entitled  to  the  benefit  of  the  attachment  in  execution^ 

of  the  decree. 

The  order  appealed  from  must  be  set  aside,  and  the 
appellant  left  at  liberty  to  renew  his  application  for  pro- 
cess of  execution.  Upon  such  application  the  Civil  Court 
will  hear  and  determine  the  claim  upon  its  merits.  The 
appellant's  costs  of  this  appeal  must  be  paid  by  the  respon- 
dent. The  costs  in  the  Civil  Court  will  abide  the  determi- 
nation of  the  Court  in  the  renewed  application  and  be  paid 
by  the  party  who  fails.  If  the  application  should  not  be 
renewed  within  one  month  from  the  re-opening  ofthe  Court 
after  the  ndjburnment  each  party  will  bear  his  own  costs. 

Miscellaneous  Petition  No.  79  of  1869  put  in  by  Mr. 
Mayne  on  behalf  of  Vencataramangeri  Josayee,  but  which 
was  not  argued  in  consequence  of  our  intimating  the 
opinion  we  had  formed,  will  be  simply  dismissed. 


Slppellatr  SurftRitctton  (a) 

Special  Appeal  JVb.  612  o/  1868. 

Thesikam  iTBKaAB  and  another... Alj^eciaZ  Appellants. 
Ganapathy  Iter  and  3  others ^Special  Respondents, 

By  au  agreement  entered  into  between  the  predecessors  of  the 
plaititifffli  Durmakartas  of  a  Temple,  and  the  defendants  it  was 
provided  that  the  defendants  should  have  a  permanent  right  of 
culti rating  certain  lands  belonging  to  the  Temple  upon  payment  of 
the  circar  tirya  and  a  swamibogam  mentioned  in  the  agreement. 
Suhsoquent]j  to  the  agreement  the  Government  notified  that  the 
melvarum  payable  to  the  Qovernment  would  be  thenceforth  perma<« 
neiit  and  not  according  to  the  nerick  ascertained  by  reference  to 
the  market  prices  in  certain  towns,  and  the  Qovernment  stated  that 
any  advantage  arising  from  the  change  of  system  should  go  to  the 
ryots  themselves. 

The  pUiutiffssued  the  defendants  to- recover  the  balance  of  the 
market  value  of  the  produce  of  the  laud  cultivated  by  the  defendants 
after  deducting  the  amount  of  circar  kist  paid  by  them. 

Heldf — (reversing  the  decree  of  the  Lower  Courte)  that  the  de- 
fendants wore  ouly  iidblo  to  pay  the  amount  of  swamibogora  mentioned 
in  the  agreement  and  that  no  right  was  acquired  by  the  plaintifia 
by  virtue  of  the  subsequent  arrangement  made  by  the  Government. 

1869;       fFHIS  was  a  Special  Appeal  against  the  decision  of  A.  D. 

^^^  ^' — .  A     Srinivasa,  the  Principal  Sadr  Amin  of  Tinnevelly,  in 

of  1868.     Regular  Appeal  No.  424  of  1866,  confirming  the  decree  qZ 

(a)    Present :  Scotland,  C  J,  and  Carmichael^  J, 
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the  Coart  of  the  Districfc   Mansif  of  Brammadesum  in       1869. 
Original  Suit  No.  157  of  1866.  i,f7o%ik 

The  suit  was  brought  by  the  plai  ntiflF,  one  of  the  durma-  ^^  ^^^' 
kurtas  of  the  Subhandraraja  Peimtal  pagoda.  The  plaint 
stated  that  oat  of  the  market  value  of  melvarum  paddy  of 
two  and  half  years  of  certain  land  set  apart  for  certain 
ceremonies  of  the  said  pagoda,  the  circar  tirva  paid  by  the 
1st  and  2nd  defendants  should  be  deducted,  and  that  the 
balaoce  should  be  recovered  from  them. 

The  1st  and  2nd  defendants  denied  the  claim. 

The  District  fid unsif  gave  a  decree  in  favor  of  the 
plaintiffs.  The  following  is  taken  from  the  District  Mun- 
sif  s  judgment : — 

It  is  undisputed  that  the  land  referred  to  in  the 
plaint  belongs  to  the  plaint  pagoda,  and  that  the  1st  and 
Snd  defendants  are  bound  to  pay  to  the  pagoda  swamibo- 
gum  either  in  paddy  or  in  market  value  on  account  of  the 
said  land,— this  is  a  fact  which  the  defendants  admit. 

The  moment  the  1st  and  2nd  defendants  admit  that 
they  are  liable  to  pay  swamibogum  to  the  plaint  pagoda, 
it  is  clear  that  the  said  pagoda  is  the  owner  of  the  said 
land  that  the  deity  alone  is  the  tenant,  and  that  the  1st 
and  2nd  defendants  are  purakudies. 

On  the  produce  of  any  land  there  are  three  sorts  of 
varum ;  they  are  the  purakudie's  varum  payable  to  the 
individuals  who  cultivate  the  land  aa  purakudies,  the 
swamibogum  or  kudivarum  payable  to  the  owner  of  the 
land,  and  the  melvarum  payable  to  the  circar.  According 
to  this  arrangement,  the  purakudi  varum  haa  been  en- 
joyed by  Ist  and  2nd  defendants,  the  melvarum  by  the 
circar,  and  the  swamibogum  or  the  kudivarum  by  the 
plaint  pagoda.  As  two  sorts  of  varum  have  been  paid  by 
the  1st  and  2nd  defendants,  it  is  further  established  they 
are  purakudies  of  the  said  land. 

The  land  referred  to  in  the  plaint  appears  to  be  in  the 
possession  of  the  1st  and  2nd  defendants  under  the  fonner 
consent  of  the  plaintiff  and  others. 

Defendants  appealed,  and  the  Principal  Sadr  Amin  dis^ 
missed  the  appeal.  He  delivered  the  foUowingiudgraent :— 
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ieC9.  In  Original  Suit  No.  121  of  1861  before  the  District 

S*A.  No,  eii  ^u^^^f  o^  Brammadesam  brought  by  the  then  durma-' 
of  18G8.  kurtas  of  the  temple  of  Sunthararaja  P^rumal  at 
Virananallur  against  these  1st  and  2nd  defendants  and 
another  for  rent  and  ejectment,  a  razinamah  was  filed  on  the 
30th  December  1852,  and  it  provided  among  other  things 
that  the  Ist  defendant  and  his  heirs  should  allow  the 
temple  a  fixed  annual  rent  of  45  kottas  of  paddy^  besides 
paying  to  the  Government  the  usual  assessment  of  the 
lands.  In  1859,  the  Government  resolved  to  take  the  value 
of  their  mel varum  at  a  fixed  favorable  rate  and  the  Ist 
and  2nd  defendants  have  ever  since  enjoyed  the  profit  ac- 
cruing from  this  an*angement,  {.  e,  the  difference  between 
commutation  and  market  prices  of  the  melvarum  paddy, 
Kow  the  durmakurtas  allege  that  the  proprietary  title  of 
the  lands  being  in  the  temple  and  the  1st  and  2nd  defend- 
ants being  its  tenants  the  temple  is  entitled  to  this  profit 
and  therefore  sue  for  rupees  732-3-1  the  estimated  profit  of 
a  certain  period  prior  to  the  suit. 

The  1st  and  2nd  defendants  who  are  the  substantial 
defendants  contend  that  they  are  the  owners  of  the  land 
and  that  the  temple  is  entitled  to  nothing  more  than  the 
rent  fixed  by  the  razinamah  of  1852. 

The  Lower  Court  found  that  the  temple  was  entitled 
to  the  profits  in  dispute  and  decreed  to  the  plaintiff's  rupees 
678-10-1.  From  this  decision  the  1st  and  2nd  defendants 
appeal  now. 

The  razinamah  of  1852  which  is  filed  in  this  ease  as 
the  defendant's  document  II  distinctly  states  that  the  lands 
belong  neither  to  the  plaintiffs  nor  to  the  defendants  nor 
to  the  villagers  bui  to  the  temple,  that  no  one  could  en- 
cumber or  alienate  the  lands,  and  that  the  1st  defendant  and 
his  heirs  should  cultivate  them  "  with  the  right  of  cultiva- 
tion" subject  to  payment  of  rent  and  assessment.  After 
such  an  emphatic  and  clear  admission  of  the  temple's  right^ 
it  is  absurd  on  the  part  of  the  opposing,  defendants  now  to 
deny  that  title  and  to  claim  tO'  be  the  proprietors  of  the 
land.  The  Lower  Court  was  therefore  perfectly  right 
in  finding  that  these  defendants  were  only  the  tenants. 
Oi  the  temple.    This  ^being  so  it  is  clear  to  my  mind  that 
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the  profit  arising  from  the  olungu  or  commutation  system       1809. 
should  go  to  the  landlord  and  not  to  the  tenant.  ifajf  4. 

The  decree  below  must  therefore  be  confirmed  and  the     ^f  ^^^^^ 
appeal  dismissed. 

The  1st  and  2nd  defendats  preferred  a  Special  Appeal 
to  the  High  Court  setting  forth  the  following  reasons : — 

I.  The  plaintiffs  as  durmakurtas  of  the  pagoda  are  no^ 
entitled  to  the  profit  arising  from  the  commutation  directed 
by  the  Government  in  1859, 

II.  The  Lower  Courts  have  misconstrued  the  legal 
efiect  of  the  razinamah  relied  upon  by  the  plaintiffs. 

Scharlieb,  for  the  special  appellants,  the  first  and 
second  defendants. 

Mayne,  for  the  special  respondents,  the  second  and 
fourth  plaintiffs. 

The  Court  delivered  the  following 

JOMMENT :— The  plaintiffs  in  this  case  have  been 
decreed  by  both  the  Lower  Courts  the  balance  of  the 
market  value  of  the  produce  for  three  fuslies  of  the  land 
cultivated  by  the  1st  and  2nd  defendants  as  parakudi 
tenants  after  deducting  their  share  and  the  amount  of  the  * 
circar  kist  paid  by  them.  And  the  question  raised  in  the 
appeal  is  whether  the  plaintiffs  were  entitled  to  a  decree 
for  more  that  the  amount  of  swamibogum  payable  under 
the  agreement  entered  into  on  the  30th  of  December  1 852 
between  the  plaintiffs  predecessors  in  the  office  of  durma- 
kurta  and  the  Ist  and  2nd  defendants. 

That  agreement  provides  for  a  permanent  right  of 
cultivation  and  the  granting  of  puttahs  subject  "to  the 
payment  of  the  circar  tirva  and  a  fixed  yearly  swamibo- 
gum  of  45  kottas  of  paddy  from  Fusly  1262  (1852)  calcu- 
lated  at  the  rate  of  8  kottas  per  kotta  of  the  land.  Under 
it  the  defendants  have  held  and  still  continue  to  hold  as 
tenants,  and  very  recently  before  the  present  suit  the 
plaintiffs  brought  a  suit  (No.  96  of  1866)  to  enforce  pay- 
ment  of  arrears  of  the  swamibogum  fixed  by  it.  There  is 
then  a  subsisting  contract  of  tenancy  which  binds  strictly 
the  plaintiffs  as  well  as  the  defendants  in  regard  to  the 
amount  of  swamibogum,  and  if  the  plaintiffs  can  exact 
what  has  been  decreed  them  in  excess  of  that  amount,  it 
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1869.       must  be  on  the  ground  of  a  fresh  right  acquired  by  the  ar« 
jS,A,Ao.fi\2  raiigoniGiit  sanctioned  by  the  Qovernment  in  1859. 

— ^ '—         The  extract  from  the  District  Oazette  proves  what 

the  arrangement  was.  The  GoverDment  considering  that 
the  practice  of  settling  thejumabundy  according  to  the 
"  nerick"  ascertained  by  reference  to  the  market  prices  in 
certain  towns,  instead  of  according  to  the  *'  Olungu 
nerick''  formerly  fixed  for  each  village,  had  been  oppressive 
to  the  ryots,  it  was  notified  by  the  Collector  to  all  the 
ryots  that  the  "  Olungu  nerick"  would  from  Fusly  1269 
be  the  only  jumabundy  nerick  ;  that  by  the  change  the 
profits  arising  from  sales  of  paddy  at  higher  prices  than 
the  Olungu  rates  would  go  to  the  ryots  themselves^ — and 
that  thenceforward  claims  for  remission  would  not  be  ad*- 
mitted  except  in  tlie  case  of  very  heavy  loss  occasioned  by 
imavoidable  causes,  such  as  want  of  water.  Obviously  the 
arrangement  was  intended  to  operate  as  a  commutation  of 
the  Government  melvarum  for  the  benefit  of  the  ryots,  and 
in  confiideration  of  such  benefit  they  have  been  thereby 
placed  in  a  less  favourable  position  as  respects  remission  of 
the  melvarum. 

It  was  a  concession  to  the  ryots  of  the  right  to  culti* 
vate  at  a  fixed  melvarum,  and  the  plaintiffs  having  had  as 
durmakurtas  no  interest  in  the  melvarum  before  the  conces- 
sion was  made  it  is  clear  that  they  did  not  thereby  acquire 
any  right  to  that  portion  of  the  produce  of  the  land  which 
but  for  thelsoncession  would  have  gone  to  the  Government 
as  melvarum.  Swamibogum  is  a  distinct  due,  and  the 
plaintifis'  right  and  the  defendants'  liability  thereto  are  sub- 
ject to  the  terms  of  the  agreement  subsisting  between  them. 

For  these  reasons  the  decrees  of  the  Lower  Courts 
must  be  reversed,  and  it  must  be  declared  that  the  plain*- 
tifls  are  entitled  to  recover  as  the  annual  swamibogum  of 
the  land  mentioned  in  the  plaint  only  45  kottas  of  the 
produce,  and  the  1st  and  2nd  defendants  must  be  ordered 
to  pay  the  value  of  the  arrears  for  the  three  fuslies  men- 
tioned in  the  plaint  calculated  at  the  rate  of  rupees  7-4  0 
per  kotta.  We  think  the  plaintiffs  and  the  defendants 
should  bear  their  own  costs  in  the  Court  of  First  Instance 
and  that  the  1st  and  2nd  defendants  costs  in  this  and  the 
Lower  Appellate  Court  should  be  paid  by  the  plaintiffs. 
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Siypenate  Stin£(tit(tton  (a) 

SpeciaZ  Appeal  No,  600  o/  1868. 

KoKi  Chettt  and  two  others Special  Appellants. 

(Plaintiffs.) 

Vmufpa  Chettt  and  28  others Special  Rettpondents. 

(Defendants). 

An  agieement  entered  into  between  the  plaintiffs  and  defendants^ 
members  of  the  same  caste,  contained  a  stipulation  that  in  the  event 
-ofthe  d«fendaut«  objecting  to  the  receiving  of  a  girl  from  or  the 
givlDg  a  girl  to  the  plaintiffs  in  marriage,  the  d«feudautii  should  he 
bound  to  return  rupees  500  with  interest  which  the  plaintiffs  had 
paid  to  the  defendants  under  the  agreement.  It  was  found  by  the 
Civil  Juiige  that  the  15th  defendant's  sou  was  engaged  to  be  married 
to  the  2nd  plaiuti&'s  daughter,  and  that  the  marriage  was  broken  off 
on  the  part  qf  the  15th  defendant. 

Hddf  on  special  appeal,  that  this  was  prima  f<uie  a  breach 
of  the  agreement  which  entitled  the  plaiutiffM  to  recover,  and  that  it 
was  for  the  defendants  to  show  that  it  did  not  bring  them  within 
the  terms  of  the  agreement. 

fpHIS  was  a  Special  Appeal  against  the  decree  of  C.  F.      186<). 
■'■      Chamier,  the  Civil  Judge  of  Salem,  in  Regular  Appeal  ^       "'   ' 


5.A.-iVo.eoo 
No.  127  of  1868,  confirming  the  decree  of  the  Court  of  the     p/i869. 

Principal  Sadr  Amin  of  Salem  in    Original  Suit  No.   9 

of  1868. 

The  suit  was  brought  to  recover  rupees  1,000  a9 
principal  and  interest  due  under  the  terms  of  an  agree- 
ment executed  by  the  defendants  1  to  22,  by  the  fathers  of 
defendants  24  to  27,  and  by  the  husbands  of  the  23rd, 
28th,  and  29th  defendants  for  rupees  500  on  the  16th 
August  1867. 

The  plaint  stated  that  the  plaintiffs  and  defendants 
belonged  to  the  same  caste;  that  they  and  their 
adherents  were  divided  into  factions;  that  in  consequence 
of  some  disagreement,  the  people  belonging  to  each  faction 
used  to  have  the  auspicious  and  inauspicious  ceremonies 
performed  separately  and  to  mess  separately  on  such  oc- 
casions ;  that  on  the  I6th  August  1857  certain  mediators 
adjusted  the  disputes  between  them,  and,  after  making  the 
1st  and  2nd  plaintiffs  and  Srd  plaintiffs  father  pay  a  sum  of 

(s)?ttttvX\  lanes,  and Carmicbael,  J<  J. 
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18C9.      rupees   500  to  some   of  the  defendants    and  their  an« 

S  A  i"  6to  ^^^^^'^j  ^^^  ^^  agreement  passed  by  the  defendants  in  fa* 
q/'1869.  vor  of  the  plaintiffs  ;  that  the  terms  of  the  agreement  were 
that  both  parties  should  thenceforward  meet  together  and 
mess  together  on  the  occasion  of  auspicious  and  inauspi- 
cious ceremonies,  and  that  in  the  event  of  the  defendants 
failing  to  act  up  to  the  terms  of  the  agreement,  or  raising 
objection  to  the  receiving  or  giving  a  girl  in  marriage,  they 
should  be  liable  to  return  the  money  with  interest.  The 
conditions  of  the  agreement  were  fulfilled  up  to  1864 
and  then  deviated  from;  and  therefore  the  suit  was 
brought  to  recover  rupees  1,000  as  principal  and  equal 
interest. 

Some  of  the  defendants  admitted  the  claim.  Others 
stated  that  the  agreement  was  a  forgery. 

The  following  is  taken  from  the  judgment  of  the 
Principal  Sadr  Amin : — 

The  only  issues  for  consideration  in  this  case  are,  first, 
whether  the  agreement  A  sued  on  was  true,  and,  secondly, 
whether  its  terms  were  deviated  from  by  defendants. 

The  evidence  adduced  by  plaintiffs  fully  establishes 
the  genuineness  of  the  agreement  A  ;  but  to  entitle  the 
plaintiffs  to  receive  back  its  amount  it  must  be  shewn  that 
there  was  a  breach  on  the  part  of  defendants. 

Now  the  plaintiff's  witnesses  themselves  state  that 
both  parties  had  acted  up  to  the  terms  of  A  for  some  time, 
and  then  ceased  to  do  so  from  some  unknown  cause. 
They  are  unable  to  speuk  as  to  which  of  the  parties  the 
breach  is  to  be  attributed,  and  the  second  point  cannot 
therefore  be  held  to  have  been  made  out. 

The  plaintiffs,  having  thus  failed  to  shew  that  they 
had  a  cause  of  action,  cannot  be  allowed  to  maintain  their 
claim* 

Upon  appeal  to  the  Civil  Court  the  Civil  Judge  affirmed 
the  decision  of  the  Principal  Sadr  Amin. 

The  Civil  Judge's  judgment  contained  the  following 
observations :— 
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As  regards  the  contract,  I  think  it  was  valid  and  bind-  1869. 
ing,  being  founded  upon  a  valuable  consideration  and  that  o""!"^""^ 
it  was  not  illegal.  In  was  not  in  restraint  of  marriage, but  q/1869. 
rather  the  reverse,  as  it  provided  for  intermarriages  between 
the  parties.  I  see  no  reason  to  doubt  that  A  is  genuine. 
The  only  question  for  determination  is  whether  there  has 
been  any  breach  on  the  part  of  the  defendants.  It  is  im- 
possible that  the  plaintiffs  can  recover  the  liquidated 
damages  set  out  in  the  agreement,  unless  they  prove  expressly 
that  the  terms  of  the  contract,  evidenced  by  A,  have  not 
been  complied  with.  It  appears  that  the  plaintiffs  were 
not  strictly  within  the  caste,  and  thought  it  worth  their 
while  to  purchase  equality  in  social  and  ceremonial  obser- 
vances at  the  price  of  five  hundred  rupees.  This  enabled 
them  to  meet  the  defendants  on  auspicious  and  inauspi- 
cious occasions,  to  eat  and  associate  with  them,  and  to  inter- 
marry with  them.  It  is  admitted  that  for  seven  years  the 
defendants  acted  up  to  their  agreement.  It  may  reasonably 
be  inferred,  therefore,  that  their  aversion  to  the  society 
of  the  plaintiffs  and  their  offspring  had  be^n  quite  overcome 
No  reason  is  assigned  for  their  afterwards  avoiding  the 
company  of  the  plaintiffs,  and  the  evidence  adduced  to  sup- 
port this  allegation  is  of  the  most  vague  and  meagre  kind 
possible.  Only  one  instance  is  spoken  to  of  any  objection 
to  contract  marriages.  In  the  case  it  is  said  that  the  ]5th 
defendant's  son  was  engaged  to  the  2nd  plaintiff's  daughter 
but  that  the  marriage  was  broken  off.  A  reason,  however, 
is  given  for  this  change  of  intentions  which  ought  perhaps 
to  weigh  with  these  litigants,  namely,  that  the  15th  defen- 
dant had  experienfied  a  bad  omen,  which  may  mean  that 
he  had  a  bad  dream,  rendering  the  marriage  undesirable. 
The  circumstance  of  his  having  betrothed  his  son  to  the 
2nd  plaintiff's  daughter  seems  to  indicate  that  he  had  no 
intention  of  violating  the  contract;  and  I  think  there  is 
nothing  to  justify  the  conclusion  that  in  afterwards  draw- 
ing back  he  acted  in  bad  faith.  I  do  not  consider  that 
there  was  a  breach  of  the  contract  because  in  this  singlel 
instance  the  marriage  was  not  effected.  It  was  necessary^ 
to  show  that  the  marriage  was  broken  off  on  account  of  a 
reluctance  on  the  part  of  the  defendants,  as  a  body,  to  form 
Hiatrimoaial  alUancea  with  the^  plaintiffs*    The  rest  of  the 
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1869.  evidence  merely  shows  that  for  the  last  four  years  the 
- — ^  'qq  parties  have  not  been  associating  with  each  other  ;  but  no 
0/ 1869.  witness  is  able  to  say  that  the  fault  lies  with  the  defen- 
dants. Without  specific  proof  on  the  above  points  the 
plaintiffs  cannot  recover  damages,  beeause  if  no  breach  ha» 
been  committed  no  right  of  action  has  yet  accrued.  It  ia 
sufficiently  clear  from  the  circumstances  of  this  suit  that 
there  is  no  general  averaion  to  the  plaintiflfs  on  the  part  of 
the  contractors,  because  a  considerable  number  of  them 
have  sided  with  the  plaintiffs  and  supported  their 
ease.  They  do  not,  however,  admit  that  they  have  been 
personally  guilty  of  any  breach  of  the  contract,  and 
I  think  their  answers  are  collusive.  The  common  object 
of  these  persons  and  the  plaintiffs  seems  to  be  to  fix  the^ 
liability  exclusively  upon  the  remaining  defendants.  If  a 
breach  had  been  established,  however,  all  the  defendants 
would  have  been  jointly  liable.  I  cannot  adjudge  the 
defendants  to  refund  the  money  upon  such  evidence  as  ha» 
been  adduced  in  this  case.  I  therefore  confirm  the  decree 
of  the  Lower  Court  and  dismiss  this  appeal  with  costs. 

The  plaintiffe  preferred  a  Special  Appeal  to  the  Higb 
Court  on  the  following  grounds  :^— 

I.  The  breaking  off'of  the  marrige  was  a  breach  of 
agreement 

II.  The  cessation  of  intercourse  between  plaintiffff 
and  defendants  is  admitted,  and  it  lay  upon  defendants  to- 
show  that  this  arose  from  the  plaintiffs'  fault 

Mayne,  for  the  special  appellants,  the  plaintiffs. 

G.  E.  BrariBon,  for  the  3rd  and  20th  special  respon- 
dents, the  defendants* 

The  Court  delivered  the  following 

J0DGMEMT :— The  question  in  this  case  for  thedecisioi^ 
of  the  Courts  below  was  whether  an  agreement  had  been 
entered  into  by  the  defendants  with  plaintiffs  on  the  16th 
August  1857,  and  whether  there  had  been  any  such  breach 
of  it  on  the  part  of  defendants  as  would  entitle  the  -plain-^ 
tiffs  to  the  damages  claimed.     Plaintiffs  and   defendaata^ 
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belong  to  separate  factions  of  the  same  caste,  and  in  conse^       1869. 
qaence  of  some   misunderstanding   bad  for    some   time  ^  ^  jVo  eoo 
avoided  social  intercourse  with  each  other  on  the  occasion     o/is69. 
of  the  performance  of  ceremonies,  each  treating  the  other 
as  a  separate  caste. 

To  adjust  their  differences  the  agre^nent  was  entered 
into  for  the  breach  of  which  damages  are  now  sought  by 
plaintiffs* 

The  Principal  Sadr  Amin  and  the  Civil  Judge  found 
that  the  acts  proved  did  not  constitute  a  breach  of  the 
agreement  by  the  defendants. 

The  agreement  was  proved  to  be  genuine,  and  in  this 
special  appeal  we  have  to  determine  whether  the  acts  of 
defendants  as  found  by  the  Courts  below  constitute  a 
breach  of  this  agreement. 

One  of  the  express  stipulations  in  the  agreement  waa 
that  in  the  event  of  the  defendants  objecting  to  the  receiv- 
ing or  giving  a  girl  in  marriage  they  should  be  liable  ta 
return  with  interest  the  500  rupees  which  under  the 
agreement  the  plaintiffs  had  paid  to  the  defendants,  and 
one  of  the  facts  found  by  the  Civil  Judge  is  that  the  15th 
defendant's  son  was  engaged  to  the  2nd  plaintiff's  daughter^ 
and  that  the  marrigae  was  broken  off  on  the  part  of  15th 
defendant.  This  constituted  prima  facie  a  clear  breach  of 
the  agreement,  and  it  rested  with  the  defendants  to  show 
that  it  did  not  bring  them  within  its  terms.  The  Civil 
Judge  seems  to  have  been  inffuenced  by  the  apparent 
unfairness  of  assessing  damages  on  all  the  defendants  for  the 
act  of  the  15th  defendant ;  but  if  the  defendants  in  under- 
ti\king  to  exercise  a  control  in  matters  of  this  kind  over 
the  individual  members  of  their  caste  assumed  to  have  a 
power  which  in  reality  they  did  not  possess  they  are  not 
the  less  liable  for  failing  to  do  that  which  they  undertook 
to  do.  We  do  not  agree  with  the  Civil  Judge  that  it  was 
necessary  to  show  that  there  had  been  a  general  reluctance 
on  the  part  of  the  caste  to  give  their  women  in  marriage. 
We  think  that  any  single  instance  of  refusal  by  a  member 
of  defendants'  body  to  receive  in  marriage  a  girl  of  plain* 
tiff's  caste,   especially  after  betrothal  of  such  girl,  would 
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1869,     be  a  breach  of  the  agreement,  unless  it  were  shown  that 
'       ^    '    from  other  causes   the   responsibility  of  refusal  had  bcea 
0/1869.      ahifted  from  defendants. 

We  therefore  reverse  the  decrees  of  the  Courts  below* 
and  award  plaintiifs  the  amount  claimed  as  provided  for 
in  the  agreement  with  costs  throughout. 


appellate  5unfl;tiiction  (*> 

Referred  Case  No.  17  oj  1869. 
PaLant  A^ndyPillat Plaintiff. 

The  day  meiitioued  ia  a  bond  for  the  repayment  of  money 
as  that  on  which  the  money  ia  to  be  repaid  ia  to  be  ei eluded  from 
the  period  of  computation  under  the  Limitation  Act.  The  borrower 
in  such  case  has  until  the  laet  moment  of  the  day  mentioned  for  the 
payment^  and  the  right  to  sue  accrues  not  on  but  from  that  day. 

1869.      mmS  was  a  case  referred  for  the  opinion  of  the  High 
^^^V\>.  •*■     CJourt  by  Kristiiasawmy  Iyer,  the  Principal  Sadr  Amiu 

JC,  O.  iVo.  17  •  1    1       ii_        1    •    j.'ff 

of  ise9.    of  Tanjore,  in  three  suits  instituted  by  the  plaintin. 

*p— ^  III 

No  Counsel  were  instructed. 

Three  plaints  were  presented  on  the  part  of  the  plain- 
tiff  on  the  10th  April  1869  for  the  recovery  of  money  on 
three  simple  mone3'^-bonds,in  all  of  which  the  10th  of  April 
1866  was  fixed  as  the  day  for  repayment  of  the  sums 
mentioned  in  them.  The  period  of  limitation  to  suits 
founded  on  the  bonds  (which  were  not  but  might  have 
been  registered  under  Clause  7,  Section  XVI,  Act  XVI  of 
1864)  was  three  years.  If  in  calculating  the  period  of 
limitation  the  day  mentioned  in  the  bonds  for  repayment 
were  to  be  included  in  the  computation  the  suits  would  be 
barred,  since  a  period  of  three  years  from  that  date 
expired  on  the  9th  April  1869. 

The  following  questions  were  put  for  the  opinion  of 
the  High  Court ; — 

I.  When  does  the  cause  of  action  accrue  in  a  suit 
founded  on  a  money-bond,  whether  on  the  day  mentioned 
therein  as  the  day  on  which  the  money  is  to  be  repaid 
or  on  the  following  day  ? 

(a)    Present :  Scotland,  C.  J.  and  Innoa^  J. 
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II.     If  the  former,  whether  or  not  the  day  on  which  the       i®^^* 
cause  of  action  arose  is  to  be  included  in  the  computation  A.  c\  zVo  17" 
in  calculating  the  period  of  limitation  for  bringiog  a  suit      9f  186&. 
on  such  a  bond  ? 

The  Court  delivered  the  following 

Judgment  : — The  provision  in  the  Act  of  Limitations 
applicable  to  this  case  clearly  imports  that  the  period  of 
three  years  is  to  be  computed  from  the  time  when  the 
right  to  sue  for  the  alleged  breach  of  a  contract  to  pay  a 
sum  of  money  first  arose.  In  the  present  case,  the  defen- 
dant had,  under  the  contract,  the  whole  of  the  10th  of 
April  1866,  for  payment,  and  there  was  not  a  breach  of  the 
undertaking  to  pay  until  the  last  moment  of  that  day. 
Consequently,  the  right  to  sue  did  not  accrue  <m  but /rom 
that  day  and  it  must  be  excluded  in  the  computation  of 
the  period  of  three  years.  This  is  an  answer  to  both  the 
questions  submitted  in  the  case. 


Eef erred  Case  No.  16  0/  1869. 
P.  Venkatasubia  against  K.  Sivaramappa. 

Process  of  execution  against  the  person  or  personal  property  of 
a  jadgmeut-debtor  i/iay  be  insued  on  the  decree  of  a  Court  of  Small 
Causeti  by  a  Court  in  another  district.  Before  issuing  such  process 
of  execution,  the  Co  ut  receiving  the  decree  is  bound  to  see  that  the 
provisions  in  Sections  286  and  2b7  of  the  Civil  Procedure  Code  have 
been  strictly  complied  with. 

The  documents  required  to  be  transmitted  for  the  purpose  of 
obtaining  execution  are  a  copy  of  the  decree  and  a  certificate  of  any 
sum  remaining  due  under  it  together  with  a  copy  of  any  order  for 
execution  that  may  have  been  passed. 

Act  XXVI  of  1867  requires  that  copies  of  tho  decree  and  of  the 
order  for  execution  should  be  stamped.  The  certificate  re  ^uires  no 
stamp. 

rpHIS  was  a  case  referred   for  the  opinion  of  the  High        1869. 

Court  by  P.  Teroomul  Row,  the  District  Munsif  of  ^,c,  A'o.  le 
Purghy,  in  Petition  No.  73  of  1869.  o/\se9. 

This  was  an  application  for  the  execution  of  a  decree 
passed  by  the  District  Munsif  of  Kadaray,  in  the  Zillah  of 
Cuddapah,  in  Suit  No.  170  of  1868  on  the  file  of  the  Small 

(a)  PreQest ;  Scotland^  0.  J,  and  lnn?0.  J* 
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1869.       Cause  Side  oChis  Court,  against  the  person  and  moveable 
R  ^%l\fi  property  of  the  defendant  who   was  alleged    to   reside 
'  of  1869.     within  the  local  limits  of  the  Court  of  the  District  Munsif 
of  Purghy  in  the  Zillah  of  Bellary. 

On  the  4th  January  1869  a  letter  was  received  by 
the  District  Munsif  of  Purghy  from  the  District  Munsif  of 
Kadaray  forwarding  a  copy  of  the  decree,  a  certificate  that 
the  decree  had  not  been  satisfied,  and  a  copy  of  the 
application  for  execution  made  by  the  plain tifi*  (all  on  un- 
stamped paper),  and  requesting  to  have  the  decree  executed 
by  the  District  Munsif  sitting  as  Small  Cause  Court 
Judge.  On  the  1st  February  the  plaintiff  appeared  and 
applied  on  the  regular  side  of  the  Court  for  the  execution 
of  the  decree  against  the  immoveable  property  of  the  de- 
fendant, and  the  execution  was  being  carried  out.  Subse- 
quently the  plaintiff  applied,  on  the  Small  Cause  Court  Side, 
for  the  execution  of  the  decree  agwnst  the  person  and  per- 
sonal  property  of  the  defendant. 

The  following  were  the  questions  submitted  to  the 
High  Court  :— 

I.  Whether  a  decree  passed  by  a  Small  Cause  Court  of 
one  district  can  be  executed  against  the  person  or  personal 
property   within  the  jurisdiction  of  a  Court  of  another 

district  ? 

II.  What  are  the  documents  to  be  submitted  by  the 
Court  in  which  the  decree  is  passed  to  the  other  Court  to 
which  a  request  for  execution  is  made,  and  whether  such 
documents  are  required  to  be  engrossed  on  stamps  i 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  :— We  are  of  opinion  that  process  of  execu- 
tion against  the  person  or  personal  property  of  a  judgment- 
debtor  may  be  issued  on  the  decree  of  a  Court  of  SmaU 
Causes  by  a  Court  in  another  district.  Section  47  of  Act 
XI  of  1865  enacts  that,  except  as  is  thereinbefore  provided^ 
the  provisions  of  the  Code  of  Civil  Procedure  shall,  so 
far  sus  the  same  are  or  may  be  applicable,  extend  to  all 
suits  and  proceedings  under  the  Act.  Now  the  provisions 
in  the  Code  relating  to  the  execution  of  a  decree  out  of  the 
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iarisdiction  of  the  Court  which  passed  it  are  in  their  nature       1869. 
and  operation  very  fit  to  be  applied  to  the  decree,  of  a  Court  »'/f'jy — rs 
of  Small  Causes,  and  there  is  nothing  in  Sections  19  and  20     q/'i8C9. 
of  Act  XI  of  1865,   which  are  the  only  Sections  in  the  Act 
providing  for  process  of  execution,  to  render  the  provisions 
of  the  Code  in   any  way  inapplicable  to  the   enforcing  of 
decrees  against  the  person  or  moveable   property.    They 
make  special  provision  for  immediate  execution  on  a  ver- 
bal application  to  the  Court  passing  the  decree  against  the 
person  or  moveable  property  of  the  judgment-debtor,  and 
for  obtaining  further  execution  in  any  other  Court  having 
general  jurisdiction  against  the  debtor's  immoveable  pro^ 
perty  within  as  well  as  without  the   limits  of  t lie  jurisdic- 
tion of  the  Conit  passing  the  decree. 

TTnder  these  Sections^  therefore,  and  the  provisions  of 
the  Code,  the  decree  of  a  Court  of  Small  Causes  can  bo 
executed  by  another  Court  against  the  person  or  moveable 
property  of  the  debtor  not  within  the  limits  of  the  juris- 
diction of  the  Court  passing  th€  decree  as  Well  as  against 
the  immoveable  property  either  within  or  without  such 
limiis.  But,  before  issuing  process  of  execution  against  the 
person  or  the  moveable  property,  the  Court  receiving  the 
decree  is  bound  to  see  that  the  provisions  in  Sections  286 
and  287  of  the  Code  have  been  strictly  complied  with. 

On  the  second  question  submitted,  our  opinion  is  that 
the  documents  required  to  be  transmitted  for  the  purpose 
of  obtaining  execution  against  the  immoveable  property  of 
the  debtor  are  a  copy  of  the  decree  and  a  certificate  of  the 
sum  remaining  due  under  it,  and  the  same  when  execution  is 
sought  against  the  debtor's  person  or  moveable  property, 
together'with  a  copy  of  any  order  for  execution  that  may 
have  been  passed. 

We  are  also  of  opinion  that  Act  XXVI  of  18C7  re- 
quires that  the  copies  of  the  decree  and  the  order  for  exe- 
cution should  be  stamped, — the  copy  of  the  decree  under 
Article  3,  and  the  copy  of  the  order  for  execution  under 
Article  4,  Schedule  B.  The  certificate,  we  think,  requires 
no  stamp. 


43 
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appellate  3«iis(U!rtton  (a) 

Refer txd  Case  No,  15  of  1869. 
Chockalinga  PiLLAi  against  Kumaba  VibuthalaM. 

Several  cleiius,  each  of  irbich  Aepa)-»tely  is  within  the  Smttll 
Cause  jurisdiction  of  a  Difitrict  Mrnsif,  may  be  joined  together  asd 
form  the  basis  of  a  suit  in  the  Small  Cause  Court. 

The  plaintiff  was  the  lessor  and  the  defendant  the  lessee  of 
eertaiu  land  undcT  an  agreement  whereby  the  defendant  agreed 
to  occupy  the  laud  for  two  years  ard  to  deliver  a  certain  quantity  of 
paddy  at  four  specified  periods.  Defendant  failed  to  deliver  the 
paddy. 

In  a  suit  for  rent.  Held,  that  althoagh  the  plaintiff  might  have 
sued  for  each  instalment  of  rent  as  it  fell  due,  the  aggregate  of  such 
unpaid  instalments  should  be  deemed  one  cause  of  action. 

1869.        rpHJS  was  a  case  referred  for  the  opinion  of  the  High 
E~^^No~l6  Court  by  J.  H.  Nelson,  the  Judge  of  the  Court  of 

0/1869.      Small  Causes  at  Combaconum,  in  Suit  No.  102  of  1869. 

This  was  a  suit  for  rent  due  to  the  plaintiff  by  the  de- 
fendant under  a  parol  agreement,  by  which  the  defendant 
bound  himself  to  deliver  to  the  plaintiff  SO  kalams  of 
kadappu  padijy  in  the  month  of  October  1866,  20  kalams  of 
sumba  paddy  in  the  month  of  February  1867,  30  kalams 
of  kadappu  paddy  in  the  month  of  October  1867,  and  SO 
kalams  of  sumba  paddy  in  the  month  of  February  1868, 
in  consideration  of  the  plaintiff  permitting  the  defendant 
to  occupy  certain  land  from  the  month  of  April  1866  to 
the  month  of  March  1868. 

The  defendant's  pleader  objected  to  the  jurisdiction  of 
the  Court  to  entertain  the  suit  on  the  ground  that  there 
were  four  distinct  causes  of  action,  each  of  which  was  not 
cognizable  by  the  Court,  and  relied  on  Section  8  of  the 
CiTil  Procedure  Code. 

The  Judge  was  of  opinion  that  there  were  four  distinct 
causes  of  action,  each  of  theui  being  cognizable  by  one  and 
the  same  Courts  but  that  Court,  by  reason  of  the  amount  of 
the  suit,  was  the  District  Munsif  s,  on  the  Small  Cause 
Court  Side,  and  not  the  Court  of  Small  Causes  at  Comba- 
conum. 

(a)  Preaeut :  InueS|  and  CarmicLael,  J,  J, 
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The  Judge  dismissed  the  suit,  subject  to  the  opinion  of       1869. 
the  High  Court,  upon  tho  following  question  ; —  1i1^^tt-\ 


Can  this  Court  try  and  determine  this  suit  ? 
No  Counsed  were  instructed. 
The  Court  delivered  the  following 


o 


Judgment: — The  question  referred  is  whether  several 
claims,  each  of  which  separately  is  within  the  Small  Cause 
jurisdiction  of  a  District  Munsif,  can  be  joined  together  and 
form  the  basis  of  a  suit  in  the  Small  Cause  Court,  and  we 
are  of  opinion  that  such  a  suit  is  cognizable  by  the  Small 
Cause  CourL  Although  each  item  in  the  payments  stipu- 
lated for  in  this  lease  constitutes  a  debt,  the  aggregate  of 
such  items  constitutes  but  one  cause  of  action, — the  dis*r 
tinction  between  an  agreement  consisting  of  vai*iou;3  items 
which  are  intended  to  form  one  entire  demand  on  the  one 
hand  and  several  dUtinct  and  independent  claims  on  the 
other  being  clear  and  undoubted^ 

In  Grimbly  v.  Aykroyd  («)  it  was  held  that  where  one 
item  is  connected  with  another  in  this  sense,  that  the  dealiuor 
is  not  intended  to  terminate  with  one  contract,  but  to  be 
continuous,  so  that  one  item,  if  not  paid  shall  be  united 
with  another  and  form  one  entire  demand,  the  plaintiff 
cannot  split  these  items  into  separate  causes  of  action,  but 
must  sue  upon  the  aggregate  amount. 

Here  plaintiff  was  the  lessor  and  defendent  the  lessee 
of  certain  lands  for  the  term  of  the  agricultural  years 
180G-68.  The  dealing  was  continuous  for  two  years,  and 
though  plaintiff  of  course  might  have  sued  for  each  item  or 
Instalment  of  rent  as  it  fell  due,  the  aggregate  of  two  or 
more  of  such  unpaid  instalments  cannot  be  divided  into 
two  or  more  causes  of  action,  but  must  be  deemed  one 
cause  oi  action. 


i^i^WW 


H  C.iVo.15 
of  1869. 


(a)    L  £xch«  4794. 
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Special  Appeal  No.  430  of  1868. 

M.  Skshaiya Special  Appellant. 

IL  Qauramma • Special  Respondent. 

PlainHflf  br  ught  a  suit  to  retsover  laud  which  had  been  enjojud 
by  her  huHibund.tbekunium  of  a  village, but  which,  ou  bia  death,  had 
lieen  giveu  to  the  defendant  with  the  office  of  kiirnum.  The  land 
had  lieeii  oiiginally  attached  to  the  office,  but  the  plaintiflf's  husband 
for  a  long  time  before  his  death  was  eujofing  the  laud  as  hia 
piuvate  property. 

He^d, — that  fhe  miras  of  the  land  continued  to  be  attached  to 
the  offire,  notwithstanding  that  it  may  have  beea  for  some  time 
enjoyed  as  private  property,  that  Ihe  property  being  annexed  to  the 
office  was  indivisible,  and  H-s  the  Collector,  iu  ejecting  the  pla'utiffi 
appropriated  the  land  to  the  office  by  putting  it  in  the  pcssesaion  of 
the  kurnnro  whom  he  appointed  in  place  of  the  pluutiff's  husband, 
the  plaintiff  had  no  right  to  recovep. 


18C9. 
J/a//  2S. 


rflHIS  \ras  a  Special  Appeal  against  the  decision  of  Venca- 
t^xdri,  the  Principal  Sadr    Amin  of  Rajahmiindry,  in 
of  1668.     Uegiilav  Apieal  JSo,  203  of  18C7,  revei-sing  the  decree  of 
the  Court  of  the  District  M  unsif  of  feddapur  in  Original 
Suit  No.  28.2  of  1S66. 

The  plaintifT  brought  this  suit  seeking  to  recover 
certain  inam  land  which  was  held  by  her  late  husband 
as  kuvnum  of  the  village  of  Peapur. 

The  plaint  stated  that  plaintifi's  deceased  husband 
Qopolarya  having  died  in  T859  2  putties  and  3  turns  of  palle 
mirasi  inam  land,  yielding  a  sist  of  rupees  50  a  year,  was  on 
the  plea  of  the  occurrence  of  a  vacancy  in  the  office  put  in 
the  possession  of  the  then  list  kurnum  by  the  Collector.  The 
defendant  s  father  enjoyed  the  same  up  to  22nd  December 
1863,  and  died.  The  defendant  has  been  enjoying  the 
same  ever  since. 

In  his  statement,  the  defendant  asserted  that  under 
the  minutes  passed  by  the  Government  to  the  effect 
that  in  case  of  the  extinction  of  Lopayakaribhagasthuln 
(holders  of  minor  shares)  in  the  mirasi  inam  lands,  the 
same  should  be  put  in  possession  of  such  kurnums  as  were 
(a)  Present :  Scotland,  C,  /.  and  looes,  J. 
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perfovming  the  duties  of  the  office,  and  the  land  in  question      ,/®^^* 
was  put  in  possession  of  the  defendant's  father  in  J  859  on  ^  j,  j^o,  430 
the  demise  of  the  pUiintitf  a  husband  ;  that  the  defendant's     of  1868. 
father  and  the   defendant  held   the  enjoyment  thereof  on 
performing  the  karanikam   business  ever  since. 

The  Munsif  dismissed  the  suit  on  the  ground  that  the 
plaintiff  should  have  first  obtained  power  from  the  Zemin- 
dar for  holding  the  karanikam  office  and  brought  the  suit 
afterwards  for  recovery  of  the  disputed  land  connected 
with  the  same,  but  she  could  not  recover  the  land  without 
holding  the  karanikam  office. 

The  Principal  Sadr  Amin,  on  appeal,  reversed  the  de- 
cree of  the  Munsif.  The  following  is  taken  from  the  Judg- 
ment of  the  Appellate  Couit : — 

It  has  been  represented  in  the  plaint  that  the  disputed 
land  was  from  long  time  since  enjjoyed  in  succession  as 
a  lopflrykari  sliare  by  the  family  of  tlie  plaintiti's  husband, 
and  the  defendant  did  not  raise  any  objections  on  the 
above  matter. 

Though  the  said*land  was  originally  miras,  yet,  as  the 

* 

same  was  not  enjoyed  for  long  time  by  the  persons  that 
were  peiformlng  the  duties  of  kurnum  office  the  Caurt  is 
of  opinion  that  the  defendant  does  not  in  any  way  possess 
right  to  the  same. 

As  the  said  land  is  one  of  the  mirasi  lands  included 
in  the  zemindary  of  Pitthapuram,  the  Collector  had  no 
power  under  any  regulations  to  dispossess  the  plaintiff  of 
the  same  on  the  death  of  her  husband  and.  to  pu.t  the  same 
in  that  of  the  defendant,  and  the  Court  recollects  that  the 
Inam  Commissioner  issued  circular  orders  on  the  28ih 
March  1860  to  the  effect  that  the  proprietors  of  such  minor 
shares  are  noi  to  be  disturbed  of  their  enjoyment. 

The  Court  decides,  in  reversal  of  the  original  decision, 
that  the  disputed  land  should  be  put  ia  the  possession  of 
the  plaintiffs 

The  defendant  appealed  specially  to  the  High  Court 
against  the  decree  of  the  Principal  Sadr  Amin  upon  the 
ground  that 
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1869.  No  member  of  the  family  of  a  kurnum  except  the  in- 

ILtnit    9ft 

srA~No.  430  dividual  performing  the  duties  is  entitled  to  the  lands  and 
of  1868.     emoluments  attached  to  the  office. 

In  his  return  to  an  issue  sent  by  the  High  Court,  the 
Principal  Sadr  Amin  found  that  the  land  claimed  was  ori- 
ginally attached  to  the  office  of  the  kurnum  of  the  village, 
but  that  prior  to  the  death  of  plaintiffs  husband  it  had 
ceased  to  be  attached  to  that  office,  and  that  at  the  date  of 
his  death  and  for  a  long  period  before  he  was  enjojuug  the 
land  as  his  private  property. 

Sloan,  for  the  special  appellant,  the  defendant. 

The  Court  delivered  the  following 

Judgment: — The  question  in  this  suit  was  whether 
the  plaintiff,  who,  on  the  death  of  her  husband  the  kurnum, 
was  ejected  by  the  Collector,  had  a  right  to  recover  this 
land  from  the  present  kurnum  who  is  the  son  of  the  person 
who  was  appointed  to  fill  the  vacancy  occasioned  hf  the 
death  of  plaintiff's  husband. 

In  return  to  the  issue  sent  by  us,  the  Principal  Sadr 
Amin  has  found  that  the  land  claimed  was  originally 
attached  to  the  office  of  the  kurnum  of  the  village,  but 
that  prior  to  the  death  of  plaintiff's  husband  it  had  ceased 
to  be  attached  to  that  office,  and  that  at  the  date  of  his 
death  and  for  a  long  period  preceding  it  he  was  enjoying 
the  land  as  his  private  property. 

The  village  iu  which  the  land  is  situated  forms  pari 
of  a  zemindary.  Regulation  VI  of  1831  applies  only  to  un* 
settled  districts,  and  there  is  no  distinct  provision  in  Regu- 
lation XXIX  of  1802  (relating  to  the  office  of  kurnum  in 
settled  districts)  for  securing  from  ajienation  the  land  at* 
tached  to  such  offices.  But  the  rules  of  the  Inam  Com- 
missioner on  which  the  Principal  Sadr  Amin  relies  apply 
only  to  the  rights  of  the  alieners  of  service  Inam  lands  in 
unsettled  districts,  and  land  which  has  been  appropri- 
ated to  the  support  of  a  certain  office  must  prima  facie  be 
held  to  have  been  intended  to  remain  attached  to  it  so 
long  as  the  office  continues ;  and  in  questions  of  this  nature 
unless  it  were  clearly  shewn  or  could  be  presumed  that 
since  the  original  appropriation  of  the  land  it  had  been  ce^ 
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sumed  and  re-granted  to  the  claimant  or  those  through       1869. 

Jftffy  26 

whom  he  claims,  it  must  be  held  that  the  land  continues  &   ,    ^    /oA 

'  ^  6.  A.  i\o, 430 

to  be  attached  to  the  office.  of  1868^ 

In  the  present  suit  no  evidence  has  been  offered,  and 
the  case  of  the  pLaintiff  which  is  simply  that  the 
land  ceased  to  be  attached  to  the  office  of  kurnum  because 
it  had  been  enjoyed  as  a  lopayakari  share  excludes  any 
such  presumption.  We  therefore  think  that  the  miras  of 
the  land  must  beheld  to  Lave  continued  to  be  attached  to 
the  office  notwithstanding  that  it  may  have  been  for  some 
time  enjoyed  as  private  property,  such  enjoyment  having 
been  confessedly  by  members  of  the  kurnum's  family  by 
claim  of  co-parcenery  right.  The  property  being  annexed 
to  the  office  was  indivisible,  and  as  the  Collector  who  was 
then  in  management  of  ihe  zemindary  in  ejecting  plaintiff 
appropriated  the  land  to  the  office  by  putting  it  in  the 
possession  of  the  kurnum  whom  he  appointed  in  room  of 
plaintiff's  husband,  plaintiff  can  have  no  right  to  recover. 

On  the  above  grounds  the  decree  of  the  Principal  Sadr 
Amin  must  be  reversed  and  the  plaintiff's  suit  dismissed, 
and  the  plaintiff  will  bear  the  costs  of  suit  in  the  original 
and  appeal  stages  and  in  this  special  appeal. 


Special  Appeal  No.  514  of  1888. 

S.  Namasevatam  PiLLAY Special  Appellant. 

Annakmai  Ummal ^........Special  Respondent 

The  plaintiff,  the  divided  brother  of  the  defendant's  deceased 
husband,  sued  to  obtiuu  a  declaratiou  of  bis  inde^ieadetit  legal  right 
to  betroth  the  infant  daughters  of  his  deceased  brother  by  the  defen- 
dant to  persons  of  his  own  choosing  wiihout  the  interference  of  the 
defendant  and  of  her  obligation  to  accept  any  persons  whom  he  may 
select  and  provide  for  the  celebration  of  their  marriages. 

£^6^0^, --'That  the  es elusive  right  sought  to  be   enforced  by   the 

plaintiff  was  not  warranted    bv  Hindu  law,  apart  froni  the  legal 

position  aLd  rights  of  the  defendant  as  the  guardian  of  her  daughters 

and  possessor  of  her  husband's  property^  which  however  presented 

*  still  stronger  grounds  of  objection  to  the  plaiutifTs  claim. 

THIS  was  a  Special  Appeal  against  the  decision  of  F.  S.        jg^g^ 
Child,  the  Civil  Judge  of  Tinnevelly,  in  Regular     ^^''^  g« 
Appeal  No.  290  of  1867,  confirming  the  decree  of  the'^'^/Sa"* 
,  {a)  Present :  Scotland,  C.  J,  and  Innes,    J. 
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1869.        Principal   Sadr  Amin's  Court  of  Tinnevelly  ia   Original 
•^""^  ^      Suit  No.  76  of  1860. 


^^  ^^^^'  Mayne,  for  the  special  appellant,  the  plaintiff. 

The  Advocate  General  and  Sloan,  for  the  special 
respondent,  the  defendant. 

The  facts  fully  appear  from  the  following 

Judgment  :— The  plaintiff  in  this  case  is  the  brother 

of  the  defendant's  deceased  husband  and  was  divided  from 

him,  and  he  seeks  by  the  suit  to  obtain  a  declaration   of 

his  independent  legal  right  to  betroth  the  infant  daughters 

of  his  deceased  brother  by  the  defendant  to  persons  of  his 

own  choosing  without  the  interference  of  the   defendant^ 

and  of  her  obligation  to  accept  any  persons  whom  he  may 

select  and  provide  for  the   celebration  of  their  marriages. 

Both  the  Lower  Courts  have   pronounced  the  plaintiff's 

claim  to  be  unreasonable,  and  without   legal  authority  to 

waiTant  it,  and  have    decreed  the   dismissal  of  the  suit. 

The  plaintiff  has  appealed   from  the   decree  of  the   Civil 

Court,  and  the  question  for  determination  is  whether  he  is 

entitled  to  a   declaration  of  the   exclusive   general  right 

which  he  sues  for. 

The  authorities  relied  upon  in  argument  as  directly 
supporting  the  alleged  right  rest  on  a  text  of  Yajnavaikya 
which,  as  given  in  the  i-emark  of  Mr.  Colebrooke  to  be 
found  in  2  Strange' a  Hindu  Law  28,  is  "The  father, 
"paternal  grand-father,  brother,  kinsman,  remote  relations 
"  (Saculya)  and  mother  are  the  persons  to  give  away  a 
"damsel— the  latter  respectively  on  failure  of  the  preceding." 

The  version  given  in  the  Digest,  Book  5  Ch  3,  Section 
CXXXV  is  ;  *'  In  the  disposal  of  a  girl  the  father,  the  pater- 
"nal  grand -father,  the  brother,  a  kinsman  or  the  natural 

'*  mother  shall  be  consulted  in  the  order  here  specified  ;  upon 
"  the  death  of  the  first  the  right  of  giving  away  the  damsel 
''devolves  on  each  of  the  others  successively  provided  they 
''  bo  of  sound  understanding/'  It  cannot  be  gainsaid  that 
this  text  in  its  literal  acceptation  does  import  an  indivi* 
dual  right  of  betrothal  in  the  order  of  succession  declared, 
and  we  do  not  see  any  sufficient  ground  on  which  it  can  be 
held  to  be  applicable  only  to  the  daughters  of  an  undivided 


I. 
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member  of  a  family.    In  the  Digest  and   in  Vol.  1  p.  36     jlll\ 
of  Sir  Thomas  Strange* a  Hindu  Law  it  is  treated  as  of  g^/^o.bii 
general  application.    But  it  does  not  necessarily  import  the     o/U^S. 
absolute  exclusive  right  which  the  plaintiff  seeks  to  have 
declared,  namely,  the  right  to  betroth  his  brother's  daugh- 
ters to  any  person  whom  he  may  hereafter  choose  without 
reference  to  their  mother  and  even  against  her  feelings  and 
wishes.    Therefore  in  forming  our  judgment  as  to  its  tru« 
effect  and  force  we  must  be  governed  bj^  a  consideration 
of  the  reason  and   principle  on  which  it  rests  and  the 
natural  rights  of  the  defendant  as  a  mother   and  her  legal 
position  and  capacities  as  a  widow. 

In  principle  and  reason  the  duty  enjoined  on  the  male 
relatives  of  the  father  is  not,  it  appears  to  us,  founded  upon 
the  incapacity  of  a  woman  to  perform  the  rights  required 
by  the  Hindu  system  of  rules  relating  to  the  marriage 
^ceremony.  Among  the  rites  at  the  marriages  of  Brahmins 
as  set  forth  in  Mr,  Colebrooke'a  Srd  Essay  on  the  Religi" 
ctta  Ceremonies  of  the  Hindus  (See  Jst  Vol.  of  his  Miscella- 
neou  s  Essays,  page  203)  there  are  some  to  be  performed  by 
the  bride's  father  which  (as  was  urged  for  the  appellant) 
the  mother  could  not  in  person  perform  instead  of  the 
father,  and  perhaps  the  same  may  be  said  of^the  rites  prac* 
tised  at  the  marriages  of  members  of  some  of  the  other 
•castes  and  sects.  But  we  have  no  doubt  that  the  mother 
would  be  quite  as  competent  to  depute  a  male  kinsman  of 

her  husband  to  act  for  her  on  such  an  occasion  as  on  the 
occasion  of  the  performance  of  her  husband's  exequial  cere- 
monies. This  too  the  very  ordinance  itself  recognizes  by 
placing  the  mother  in  the  order  of  persons  who  are  charged 
with  the  duty  of  betrothal  enjoined  by  it.  The  true  reason 
for  the  injunction  it  appears  to  us  was  the  state  of 
dependence  in  which  women  were  formerly  placed  by 
the  law  even  where  as  widows  they  had  succeeded  to 
the  possession  of  their  husband's  estates,  and  that 
certainly  does  not  warrant  the  ordinance  being  carried 
to  the  length  o(  declaring  the  right  claimed  by  the 
plaintiff,  if  what  appears  to  us  to  be  the  reasonable 
and  proper  view  of  the  law  relating  to  such  state 
of  dependance  be  taken.  It  was,  according  to  the  strict 
letter  of  the  most  ancient  precepts,  a  state  of  submis- 

44 
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1809.  sioQ  and  reliance,  not  servility,  inculcated  for  the  protcc** 
S  A  y  514  ^^^^  ^^^  control  of  wives  and  widows  in  regard  to  the 
of  -1868.  strict  morality  of  their  lives  and  the  due  observance  of 
religious  duties,  and  also  in  the  management  and  use  of  pro- 
perty for  which  they  were  rendered  unfitted  by  the  rigid 
lives  of  retirement  and  austerity  which  they  were  com- 
pelled to  lead.  Manu,  (Ch.  9  SI.  23)  declares  :  "  Day  and 
"  night  must  women  be  held  by  ihtir  proiictora  in  a  state 
"  of  dependence.  Their  fathers  protect  them  in  childhood 
"  their  husbands  protect  them  in  youth,  their  sons  protect 
"  them  in  age."  And  again  (Ch .  5  SI:  148).  "In  child- 
"  hood  must  a  female  be  dependent  on  her  father,  in 
youth  on  her  husband,  her  lord  being  dead  on  her 
sons  ;  if  she  have  no  sons  on  the  near  kinsmen  of  her 
*' husband,  if  he  left  no  kinsmen  on  those  of  her  father, 
*'  if  she  have  no  paternal  kinsmen  on  the  sovereign :  a  wo- 
"  man  must  never  seek  independence." 

Protection  and  guidance  and  submission  thereto  are 
the  duties  thus  enjoined,  and  seeing  that  women  of  full 
age  are  throughout  the  law  treated  as  of  legal  capacity  to 
act  to  a  limited  extent,  it  is  a  reasonable  implication  that 
those  relative  duties  were  intended  to  be  performed  by 
their  appointed  protectors  with  a  due  regard  to  the  feelings 

and  wishes  of  those  under  protection,  whether  wives  or 
widows,  within  the  sphere  of  their  proper  duties  and  the 
legitimate  limits  of  their  proprietary  rights.  In  short  the 
state  in  which  it  appears  to  us  women  were  intended  to 
be  placed  was  simply  that  of  protective  guardianship  very 
similar  probably  to  the  Ugitima  tuiela  muliebria  exer- 
cised under  the  Roman  Ijaw  before  the  time  of  Justinian 
over  women  of  full  age  and  eui  juris  which,  recognizing 
their  legal  capacity  to  act,  required  the  advice  and  inter- 
position of  their  tutors  to  give  effect  to  their  transactions. 
See  1  Col'quhoun's  Raman  CivU  Law,  Sections  7il>  742. 

In  this  view  it  would  obviously  be  doing  violence  to 
the  reason  and  principle  on  which  the  text  of  Yagnya-^ 
valkya  is  based  to  put  the  construction  upon  it  necessary 
to  support  the  plaintiflTs  present  claim,  for  it  is  beyond 
question  that  a  voice  in  the  betrothal  of  a  child  of  tender 
years  is  peculiarly  a  mother's  right  and  duty.  The  dictates 
of    human    natural    affection    impel    her    to   feel    deep 


fl.   HIMASEVIYAK  PILLAT  V.  ANNAMMAl  UHMAL.  343 

concern  in  such  an  event  and  teach  that  her  feelings  and        i  ^69- 

wishes  should  be  fully  consulted,  and  the  whole  spirit  and  *    v^^  ^^^ 

policy  of  the  Hindu  Law  seems  to  us  to  accord  to  every  y  1868. 
mother  the  perfect  enjoyment  of  this  natural  right. 

But  the  strictly  legal  position  and  rights  of  the  de- 
fendant as  the  guardian  of  her  daughters  and  the  possessor 
of  her  husband's  property  preseni  still  stronger  grounds 
of  objection  in  opposition  to  the  plaintiffs  claim.  It  was 
conceded  in  argument  that  the  law  has  always  recognized 
a  mother's  right  to  be  the  guardian  of  her  minor  son  or 
daughter  upon  the  death  of  her  husband  in  preference  to 
his  kinsmen.  Such  a  recognition  is  very  inconsistent 
with  the  disposal  of  her  daughters  in  marriage  by  her 
husband's  brother  or  other  relation  without  reference  to 
her,  and  tends  forcibly  to  support  the  view  we  have 
expressed  with  respect  to  the  state  of  dependency  imposed 
on  womeu.  Thus  the  recognition  of  her  position  as  guar- 
dian militates  against  the  law  ever  having  given  the  exclu- 
sive right  contended  for.  But  now  that  the  texts  declar- 
ing such  state  of  dependency  have  become  as  did  the 
Boman  Law  relating  to  the  iutela  muliebris  obsolete, 
and  a  woman  acts  independently  as  guardian,  and  such 
acts  are  perfectly  legal,  it  would  amount  to  almost  an  ab- 
surd contradiction  to  hold  that  although  competent  and 
capable  to  be  guardian  a  mother  has  no  right  to  be  con- 
sulted in  the  choice  of  a  husband  for  her  daughter. 

Again^  as  the  possessor  of  a  life  estate  by  right  of  legal 
succession  in  all  her  husband's  property  the  defendant  is 
as  has  been  well  settled  absolutely  $ui  juris  (Kamava- 
dh%ni  VenkaiaSubhaiya  v.  Joya$a  Naroiingappa,  III  Mad- 
TOi  E,  0.  Rep.  II 6|)  and  is  the  person  on  whom  the  law  casts 
the  duty  of  determining  what  is  a  proper  provision  for  her 
daughter's  marriages  and  providing  the  means  required  to 
defray  the  expenses  of  their  celebration.  The  independent 
right  and  discretion  which  she  is  competent  to  exercise  in 
that  respect  she  cannot  be  called  upon  to  exercise  until  the 
choice  of  bridegroom  has  been  made,  and  her  reasonable 
discretion  in  the  matter  must  be  guided  to  some  extent  by 
the  choice  made.  It  seems  to  us  to  be  necessarily  inci- 
dent to  this  absolute  capacity  to  act  that  in  making  the 
choice  of  a  bridegroom  the  defendant  should  be  consulted. 
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1869.  Upon  reason  and  principle^  therefore^  and  the  ap plica- 

ji,A  /io,bii  ^^^^  ^^  *^®  existing  law  in  regard  to  the  independent  posi- 
0/1868.  tion  of  the  defendant  both  as  guardian  and  proprietor  of 
the  estate  derived  from  her  husband  we  come  to  the  con- 
clusion that  the  law  does  not  warrant  a  declaration  of  the 
absolute  right  set  up  by  the  plaintiff*  We  are  of  opinion 
that  the  duty  was  enjoined  on  the  husband's  kinsmen  in 
order  to  ensure  the  making  of  a  suitable  provision  for  the 
betrothal  of  daughters  before  reaching  the  age  of  puberty,, 
just  as  it  is  declared  to  be  their  duty  in  the  case  of  sons  to 
provide  for  the  several  ceremonies  required  to  perfect  the 
regeneration  of  a  twice-born  man.  It  appears  to  be  so 
treated  by  Jaganatha  in  the  Digist  Sections  303  and  113, 
and  that  they  were  left  to  perform  it  like  all  other  "  aus- 
picious" family  ceremonies  in  harmony  if  possible  with  the 
mother  and  other  members  of  the  family.  If  on  a  choice 
being  made  of  a  person  in  every  way  suitable  to  be  affianced 
a  mother  without  sufficient  cause  improperly  refused 
to  accept  him  and  obstructed  the  betrothal,  a  suit  to  com- 
pel her  to  allow  the  ceremony  to  take  place*  and,  if  she  was 
chargeable,  to  provide  means  for  its  celebration,  would 
probably  be  successful.  But  no  Court,  we  think,  would  be 
justified  in  granting  such  relief  if  the  mother's  refusal  and 
resistance  were  because  of  serious  objections  to  the  person 
chosen  or  for  other  good  and  sufficient  cause,  nor,  we 
think,  would  the  betrothal  of  a  daughter  with  an  unobjec- 
tionable person  of  the  mother's  selection  be  restrained  at 
the  suit  of  the  brother  or  other  kinsmen  of  the  father 
who  had  been  consulted  by  the  mother  and  had  without 
any  sufficient  cause  objected  to  the  betrothal.  It  would 
seem  from  the  express  provision  made  by  the  law  for  the 
choice  of  a  husband  by  a  girl  herself  in  case  of  neglect  on 
the  part  of  her  relatives  of  their  duty  to  betroth  her  for 
three  years  from  the  time  she  became  marriageable  {Manu 
Ch.  IX  SI.  90,  91, 1  Strange'8  Hindu  Law  36)  that  the  duty 
does  not  amount  to  an  enforceable  legal  obligation,  and 
the  effect  of  restraining  the  betrothal  in  such  a  case  would, 
probably  be  to  aid  in  thwarting  betrothal  before  puberty, 
the  very  purpose  for  which  the  duty  was  enjoined.  We 
do  not  find  in  the  cases  which  were  referred  to  in  argu- 
fiaent  anything  to  assist  the  decision  of  the  present  questioa 
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except  the  recognition  of  the  right  of  the  grand-mother  as      ,^®®^' 
guardian  to  dispose  of  a  minor  daughter  with  the  consent  s.A.Ao,  614 
of  her  male  paternal  relative,  expressed  in    the  Judgment     o/  i668. 
of  the  Court  in  Maharanee  Ram  Cavsi  Koeri  v.  Maharanee 
Soobh  Koeri,  Wyman'e  Civ.  and  Rev.  Reports,  p.  244  Vol. 
Ill,  which  certainly    favors  our    view  of  the  plaintiff's 
claim.  For  these  reasons  the  decree  appealed  from  must  be 
affirmed  and  the  appeal  dismissed  with  costs: 


Special  Appeal  No.  500  o/  1868. 

K.     Vknkatbahanna ^ f  Special  Appellant. 

\     (lei  Vefendant) 

K.    Baammanni  Sastbulu  (  Special  Reepondenie. 

and  another I  (Plaintiffe.) 

Upon  ft  diviflion  of  family  property,  the  parties  to  the  diviBion 
entered  into  an  a|;reement  that  the  property  of  any  one  of  the  parties 
to  the  agreement  or  their  heirs  dying  leaving  no  issue  should  not  be 
sold  or  transferred  as  a  gift,  but  should  on  his  death  be  divided  by 
the  other  shareholders* 

In  a  suit  by  one  of  the  shareholders  to  recover  the  share  to 
which  the  plaintiff  wiis  entitled  under  the  agreement  from  the  defen- 
dant a  purchaser  from  the  son  of  the  person  to  whom  the  property 
was  allotted  upon  the  division, 

Beld^  that  an  estate  cannot  be  made  subject  to  a  condition  which 
is  repugnant  to.  any  of  its  ordinary  legal  incidents  and  that  the  power 
of  disposition,  being  a  legal  incident  of  the  estate -which  passed  to 
the  vendor,  could  uot  be  taken  aWay  by  the  agreement.. 

THIS  was  a  Special  Appeal  against  the  decision  of  H.       1869. 
Morris,  the  Civil  Judge  of  Rajahmundry,  in  Regular       ""!!  ^'   ■ 
Appeal  No.  392  of  1 867,  reversing  the  decree  of  the  Court    ^  1868. 
of  the  District  Slunsif  of  Rajahmundry  in  Original  Suit 
No.  120  of  1866. 

Sloan,  for  the  speciiJ  appellant,  the  first  defendant. 
Snell,  for  the  special  respondents,  the  plaintiffs. 

The  plaintiffis  sned  to  recover  their  shares  of  family 
property. 

The  plaintiffs  alleged  that  the  Ist  plaintiff's  undivided 
brother  Bhadrayza  died  issueless  on  the  5th.  March  1863, 
and  that  the  defendants  took  possession  of  the  whole  pro*^ 
(a)  Present :  Scotland,  0.  J.  and  Innes,  J« 
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1869.       perty  of  the  said  Bhadrayza  inclusive  of  that  which  ought 
to  be  divided,  according  to  the  deed  marked  A  executed  by 
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o/ 186S.  both  parties  ancestors  on  Idth  June  1817,  into  three 
shares,  one  to  the  1st  plaintiff,,  another  to  the  2nd  plaintiff, 
and  the  third  share  to  the  1st  defendant  and  his  brothers. 
The  Ist  defendant  in  bis  written  statement  asserted 
that  the  deed  was  a  fieibricated  one  and  that  it  was  invalid 
according  to  Hinda  Law  ;.  that  the  disputed  property  was* 
under  the  deed  of  sale,  dated  22nd  August  1862,  delivered 
into  his  possession  by  Bhadrayza,  the  proprietor,  and  had 
since  been  in  his  own  enjoyment. 

The  District  Munsif  found  that  the  deed  marked  A 
was  duly  executed,  and  in  favor  of  the  sale  set  up  by  the 
1st  defendant,  and  he  dismissed  the  suit.  With  reference  to 
the  contention  of  the  1st  defendant  that  the  deed  marked 
A  was  not  valid,  the  Court  made  tfao  following  obsevations 
in  the  Judgment : — 

The  condition  that  the  property  of  the  deceased  must 
be  dividfid  between  the  survivors  is  not  against  law. 

The  condition  that  any  of  the  executors  of  this  docu- 
ment who  should  be  without  any  issue,  natural  or  adopted^ 
should  have  no  power  to  dispose  of  the  property  by 
sale  or  gift,  is  binding  only  on  the  parties  who  executed 
the  document,  but  is  not  binding  on  their  heirs.  Hindu 
Law  has  no  poVer  to  restrain  a  person  from  disposing  as 
he  likes  by  sale  or  gift  of  his  real  property  which  ought  to 
descend  to  his  sons  and  other  heirs  who  have  an  equal 
right  with  him  thereto* 

The  plaintiffs  appealed  against  this  decision  for  the 
following  reasons  :— 

Because  the  bill  of  sale  had  not  been  fully  proved. 

Because  exhibits  IV  and  V  had  not  been  proved. 

Because  the  kararnamah  A  is  valid,  Bhadrayza  not 
having  objected  to  it. 

The  Civil  Judge  observed  as  follows  : — 

The  family  is  indisputably  divided,  all  parties  allow- 
ing that  such  is  the  case.  I  see  no  reason  to  doubt  the 
genuineness  either  of  the  kararnamah  A  or  of  the  bill  of 
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sale  No.  I.    The  only  point  for  determination,  therefore,  is,     j^^\ 
whether  the  conditions  mentioned  in  A  are  valid,  the  pro-  ^^  ^^  '^^^ 
perty  of  Kommu  Bhadrayza  who  died  without  issue,  being     of  1868. 
subject  thereby  to  be  divided  into  three  shares  between 
the  plaintiffs  and  the  Ist  defendant ;  or  whether  he  was  at 
liberty  to  transfer  it  all  by  sale  to  the  Ist   defendant.     I 
am  of  opinion   that  the  terms  of  the  kararnamah  are  bind* 
ing  on  the  heirs  of  those  'vrho  executed  it  as  well  as  on 
themselves. 

The  kararnamah  was  executed  in  June  1817,  at  the 
time  of  division  by  Kommu  Peru  Bhotlu  and  the  widow 
of  deceased  brother  on  behalf  of  her  infant  son,  the  present 
2nd  plaintiff,  in  favor  of  two  other  brothers  Pedda  Viriah, 
adoptive  father  of  the  1st  plaintiff,  and  Chellamiah,  father 
of  the  1st  plaintiff  and  the  deceased  Bhadrayza,  who  are 
said  to  have  executed  a  similar  countet-kararnamah.  The 
clause  DOW  under  consideration  runs  thus. — "  If  any  one 
of  us  or  of  our  heirs  be  without  any  manner  of  issue, 
either  natural  or  adopted,  it  is  agreed  that  the  surviving 
sharers,  after  his  death,  shall  divided  his  (real)  property 
without  his  having  the  power  to  give  it  away  or  to  sell 
it."  In  violation  of  these  terms,  Bhadrayza,  a  son  of  one 
of  the  parties,  who  had  no  issue,  before  his  death  sold  the 
share  which  he  had  inherited  from  his  father  to  the  1st 
defendant,  who,  as  the  son  of  another  of  the  parties  to  the 
above  agreement,  was  entitled  to  a  share  in  it  without 
purchase.  I  do  not  see  anything  illegal  in  the  conditions. 
Helations  at  a  division  are  not  debarred  by  law  from 
making  whatever  stipulations  they  please  in  order  to  keep 
the  property  in  the  family,  provided  that  no  absent 
member  of  the  family  be  defrauded. 

The  Civil  Judge  reversed  the  decision  of  the  District 
Munsif  and  gave  judgment  in  favor  of  the  plaintiff.  The 
decree  directed  that  the  real  property  left  by  Kommu 
Bhadrayza  be  divided  into  three  equal  portions  between 
the  1st  plaintiff,  the  2nd  plaintiff,  and  the  1st  defendant 
and  his  brother,  according  to  the  terms  of  the  kararnamah. 

The  defendant  presented  a  Special  Appeal  to  the  High 
Court  of  Judicature  at  Madras  upon  the  ground  the 
kararnamah  was  not  valid  in  law. 
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18C9.  The  Court  delivered  the  following 

June  8. 

AJ.  Ao.  600  Judgment  ; — This  suit  is  founded  upon  a  kararnamah 
^^^^'  under  which  the  plaintiffs  claim  to  share  with  their  pater- 
nal cousins,  the  Ist  defendant  and  his  brother,  the  pro* 
perty  which  was  allotted  on  a  family  division  to  one  of 
the  co-parceners,  and  was  after  his  death  enjoyed  by  his  son 
Bhadrayza  who  died  without  issue,  and  shortly  before  his 
death  made  a  bond-Jide  sale  of  the  property  to  the  1st 
defendant.  The  kararnamah  was  entered  into  between 
the  co-parceners  contemporaneously  with  the  division,  and 
the  single  question  to  be  determined  is  whether  the  provi- 
sion made  therein  against  a  disposition  of  the  allotted 
shares  invalidated  the  sale  by  Bbidrayza  to  the  1st  defen- 
dant, as  the  Civil  Court  has  decided  in  reversal  of  the 
decree  of  the  Court  of  First  Instance. 

The  kararnamah,  after  reciting  that  each  co-parcener 
had  taken  possession  of  his  share  according  to  the  list  pre-* 
pared  upon  the  division  and  that  the  arrangements  therein 
had  been  determined  upon  for  the  conduct  of  affairs  in 
future,  contains  a  stipulation  that  if  by  an  act  of  Providence 
or  Government  loss  should  occur  at  any  time  to  the  lands 
divided, the  parties  or  their  heirs  should  again  divideequally, 
and  then  follows  the  provision  in  question : — **  We  have 
"  also  resolved  that  the  property  of  any  one  of  us  or  our 
''  heirs  who  has  no  natural  or  adopted  son  or  tfny  other 
"  issue  should  not  be  sold  or  transferred  as  a  gift  but  should 
*'  on  his  death  be  divided  by  the  other  shareholders." 
The  obvious  purpose  of  these  stipulations  was  to  frustrate 
indefinitely  the  right  of  alienation  which  was  a  legal  inci- 
dent of  the  absolute  estate  in  severalty  created  by  the  par- 
tition ;  in  effect  to  convert  the  estate  in  the  case  of  each 
Bonlessor  issueless  possessor  into  a  mere  life  enjoyment. 
But  this  we  are  of  opinion  they  were  inoperative  to  do» 
Although  the  parties  might  by  mutual  contract  impose  on 
themselves  an  obligation  restrictive  of  their  proprietary 
rights,  they  could  not,  we  think,  by  a  collateral  agreement^ 
annex  hereditarily  to  each  separate  absolute  estate  acquired 
by  the  division  a  condition  which  was  incompatible 
with  the  beneficial  rights  incident  thereto.  It  is  a  sound 
principle  and  one  from  its  very  nature  of  general  applica- 
tion that  an  estate  cannot  be  made  subject  to  a  condition 
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which  is  repugnant  to  any  of  its  ordinary   legal  incidents,       1869. 
and  we  are  not  aware  ofanvtirmcrin  the  Hindu  Law  which 
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would  permit  of  a  departure  from  that  pririci[)le.  But  we  of  '8(;8. 
learn  from  Sir  F.  Macnar/kten'a  Considerations  on  Hindu, 
Law,  p.  327,  that  it  1ms  been  decided  in  accordance  there- 
with by  the  Supreme  Court  at  Calcutta  that  the  possessor 
of  property  couM  not  put  a  restraint  upon  the  exercise 
by  hU  descendants  of  the  right  of  partition  given  by  the 
Hindu  Law.  Here  the  power  of  disposition  was  unques- 
tionably a  legal  incident  of  the  separate  estate  which 
passed  to  Bhadraiyza  partly  on  his  birth  and  partly  by 
inheritance  on  the  death  of  his  father,  and  to  hold  that  it 
could  be  indefinitely  taken  away  by  a  condition  of  this 
kind  would  be  abrogating  the  law  by  the  agreement. 

We  are  therefore  of  opinion  that  the  stipulation  against 
alienation  in  the  kararnamah  was  not  binding  upon  Bhad- 
raiyza,  and,  as  the  sale  by  him  to  the  1st  defendant  is  found 
to  have  been  made  bond  file,  the  plaintiffs*  cUim  fails. 
Consequentlj'  the  decree  of  the  Civil  Court  must  be  revers- 
ed and  that  of  the  Court  of  First  Instance  dismissing  the 
suit  affirmed.  The  defendant's  costs  in  this  Court  and  the 
Civil  Court  must  be  paid  by  the  plain tiSs. 


Special  Appeal  No,  619  of  1868. 

Archakam  SrinivaSa  DiKsiiATi'Li;...  Special  Appellant 
Udayagiry  Anantiia  ("haullt Special  Rfi'Spon,dent 

Pl»i'mtiff 8u*^(i  to  estaMisli  his  vl^ht  to  rtotire  certain  honj»r8  iu 
ATftnpleHs  apv'crfuihii.g  to  I'jis  iflict*  of  ()fticiati»  g  I'liiht  (»f  tha 
Teii)|.l«i,  and  to  rci'ovfr  (I.iniMf^fs  for  tlu-  ii)vu>ioh  oi  his  "i^lit.  In  a 
former  huit  bet\vj»eu  tLn  ['ie«it*ce>f<<u- of  the  piuintifF  uml  the  l»b 
deft  ndniit.  the  cluiin  to  sit  at  ttie  light  8i<le  of  tlio  i«lol  ut  ff'.-tivalH 
was  adoiitUd,  hut  the  light  to  rv'eoivo  a  cake  cu  the  same  occabiuu 
was  difeaUowed. 

Ilgld,  that.  \he  claim  of  the  plaint iif.  ho  far  as  it  sought  to 
estHbli&h  the  plHiutifl'fj  light,  whh  reAJadictttft, 

Held,  also  that  tl:c  h\\\1  of  the  pljiintlff  to  rocavcr  damnp'^!^  for 
the  inva»<ion  of  the  lijjht  «f  the  pliiintifFiippert«inii)j»  \o  an  i»il:oe  in 
the  Temple  waiii  cue  which  it  was  competent  tu  the  Civil  Coiuta  ta 
eDtfi'trtin. 

THIS  W8«  a  Special  Appeal  ngninst  the  decision  of  E.  F.        ISHf). 
Elintt,  the  Actlnc:  Civil  Ju(l;2:e  ofChittoor,  in  Rojiynlar  ?  .   V-^  ~ — 
AppesJ  No.  12  of  1807,  reversing  the  decree  of  the  Court  _ of  i HiJ8. 
(a)  Frcftent  ;  Inuea  aud  Cartaiciiael,  J.  J. 

45 
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V^J^^       of  tr.e  District  Munslf  of  Tlmpatv  in  OngLnjl  Suit  Xo.  71 

J'^  ^^'''  Ti.e  plaint  liet  forth  tfcat  the  late  Pattu  Sheshamnial, 

w:.o  sras  entitled  to  the  Jlrchava-mirasi  (the  right  of  offi« 
ci&tir.g  as  a  priest^  in  the  Tripati  Strikodanda  Ramaswmi 
Leva^canam,  c*''nveyed  the  mirassi  right  to  the  plaintiff  and 
l^e  ha>  f>e<:;n  perforoiingthe  duties  of  the  said  office  ;  thai  the 
Ifst  defendant  pretending  that  he  is  entitled  to  some  of  the 
privilegf-s  and  honors  attached  to  the  mirassi  right  ac- 
corded during  the  celebration  of  the  Bramanihswiun  at 
ni^'hi,  illegallj  appropriated  them  daring  the  first  tiro  days 
of  the  fentival  in  the  year  Kalaynkti  (1858)  ;  that  on  learn* 
ing  these  proceedings^  Sheshammal  represented  the  matter 
to  the  manager  of  the  pagoda,  and  he  decided  on  the  14th 
March  1858  that  the  said  hcmom  were  due  to  Seshammal, 
and  accordingly  they  were  paid  to  her  during  the  remain* 
ing  days  (of  the  festival) ;  that  subsequently  the  appro- 
priation of  these  honors  had  been  disputed,  sometimes  they 
were  accorded  to  the  plaintifl^  and  sometimes  to  the  1st 
and  2nd  defendants  on  their  claiming  them;  that  daring 
the  Bramauthswnm  festival  in  March  1866,  the  honors 
paid  during  the  night  were  not  accorded  by  the  present 
manager  the  4th  defendant  to  the  plaintiff  but  to  the  1st 
defendant.  The  plaintiff  therefore  sued  for  a  decree 
declaring  him  entitled  to  enjoy  the  said  honors  undisputed 
and  to  the  income  of  rupees  two  attached  to  them  and 
for  recovery  of  the  past  income  valued  at  rupees  two* 

The  1st  defendant  in  his  written  statement  stated 
that  the  honors  accorded  during  the  night  in  dispute  did 
not  belong  to  the  plaintiff;  that  the  income  attached  to 
them  was  not  due  to  him ;  that  the  1st  defendant's  ancestors 
and  himself  had  been  enjoying  the  honors  for  nearly 
a  period  of  50  years ;  that  the  plaintiff's  ancestors  had 
never  enjoyed  them^  that  his  (1st  defendant's)  ea« 
joyment  was  confirmed  by  the  decree  of  the  Court  in  Suit 
No.  369  of  1827. 

The  District  Munsif,  deciding  that  the  suit  was  barred 
by  the  Act  of  Limitation,  dismissed  the  8uit% 

Upon  appeal,  the  Civil  Judge,  having  remanded  tb^ 
suit  for  the  trial  of  further  issues,  reversed  the  decision  of 
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the  Munsif^  and  gave  plaintiff  a  decree.    The  follbwing       1809. 
is  extracted  from  the  Judgment  of  the  Civil  Judge : —         s  a^n  cia 

For  the  suit  to  be  barred,  the  plaintiff  must  have  been  -^ ^ 

out  of  enjoyment  for  six  years  prior  to  the  institution  of 
this  suit,  and  there  must  have  been  a  positive  adverse  enr 
joyment  by  defendants.  Now  this  has  not  been  estab- 
lished at  all — plaintiff's  witnesses  all  establish  his  enjoy-  « 
ment  up  to  1866,  but,  putting  them  aside,  defendant's  own 
witnesses  prove  enjoyment  by  plaintiff  within  two  four  and 
six  years  of  the  institution  of  this  suit,  which  is  directly 
contrary  and  opposed  to  defendant's  plea.  This  is  the  evi- 
dence at  the  original  hearing  when  there  was  no  special 
issue  recorded  on  the  point  of  law,  but  when  it  was  re- 
corded and  evidence  obtained  upon  it,  there  was  nothing 
else  than  an  affirmation  on  one  side  against  a  denial  on  the 
other  as  might  be  expected. 

Upon  the  other  issues  raised  in  the  suit,  the  Civil 
Judge  decided  in  favor  of  the  plaintiff. 

The  1st  defendant  appealed  specially  to  the  High 
Court  against  the  decree  of  the  Civil  Jodge  upon  the 
following  grounds ; — 

I.  The  plaintiff's  claim  is  barred  by  Section  2,  Act 
VIII  of  1839,  and  by  the  Law  of  Limitation, 

II.  The  Civil  Court  cannot  take  cognizance  of  suits 
of  this  nature. 

Rama  Row,  for  the  special  appeilant,  the  first  defen- 
ilant. 

Miller,  for  the  special  respondent,  the  plaintiff. 

The  Court  delivered  the  following 

JUDQMEHT : — In  this  suit  plaintiff  sought  to  establish 
his  right  to  receive  certain  honors  in  the  temple  of  Tiru- 
paty  Sri  Kodanda  Ramaswamy  Devastanum  as  appertain- 
^ing  to  his  office  of  officiating  priest  of  the  temple,  and  to 
recover  damages  for  the  invasion  of  his  right  by  1st  und 
.2nd  defendants.  The  District  Munsif  dismissed  tbe  suit. 
but  the  Civil  Court  on  appeal  reversed  the  decision  of  the 
District  Munsif  and  decreed  in  favor  of  plaintiffs  entire 
claim* 
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l,se9.  In  this  specla]  appeal  we  have  to  consider, 

S.  A   .\u.^n'j  Ist.    Whether  this  is  a  suit  of  which  the  Civil  Court 

— : can  properly  take  cognizance. 

2nd.  Whether  plaintiff's  claim  is  barred  by  the  Law 
of  Limitation. 

3rd.  Whether  the  whole  claim,  or  any  part  thereof, 
has  not  already  prior  to  the  institution  of  this  suit  been 
heard  and  determined  by  a  competent  Court  and  so  became 
incapable  of  farming  the  subject  of  an  adjudication  in  the 
present  suit. 

In  regard  to  this  third  point,  assuming  for  the  present 
that  the  Civil  Courts  are  competent  to  entertain  such 
suits,  we  find  that  as  regards  the  right  in  dispute  plaintiff's 
claim  was  under  adjudication  in  Original  Suit  No.  SG& 
of  1827  and  Appeal  Suit  No.  34?  of  1S28.  In  the  appeal  suit 
the  claim  of  plaintiff's  predecessor  as  against  1st  defendant 
to  sit  at  the  right  side  of  the  idol  at  festivals  was 
admitted,  but  that  to  receive  a  cake  on  the  same  occasion 
w<a8  disallowed.  These  are  precisely  the  claims  now  put 
forward,  and  as  plaintitf  claims  through  the  person  in 
whose  interest  that  decision  was  pronounced,  it  is  clear 
that,  in  so  far  as  the  present  suit  is  for  the  establishment 
of  the  right  of  plaintiff,  the  matter  is  ^res  judicata. 
The  other  part  of  his  claim,  howev^er,  is  for  damages 
for  the  i?ivasion  of  what  ha  claims  as  his  right  in  1866. 
But  here  again  the  right  chiimed  divides  itself  into  that 
•relating  to  the  position  of  plaintiff  at  festivals  and 
that  relating  to  the  ca'kes  which  he  claims  to  be  entitled 
to  receive^  As  far  as  damages  are  claimed  on  account  of 
the  cakes  withheld,  plaintiffs  suit,  if  otherwise  sustainable^ 
cannot  be  upheld,  because,  as  already  mentioned,  the  decree 
in  Appeal  Suit  No.  84  of  1828  between  the  same  parties 
disallowed  this  claim.  The  other  questions  therefore  fol* 
our  consideration  are  narrowed  to  their .  bearing  on  the 
plaintiff's  claim  to  damages  for  the  invasion  of  bis  right  ta 
sit  on  certain  occasions  on  the  right  side  of  the  idoL 

We  do  not  think  that  plaintiff's  claim  in  this  respect 
is  barred,  by  the  Law  of  Limitation.  It  is  found  by  the 
Appellate  Court  that  plaintiff  hsui  not  been  wholly  kept 
out  of  possession  of  the  right  claimed  for  the  period  of 
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«ix  years  prior  to  the  institution  of  the  suit,  and   the  fact        1869 
of  no  steps  having  been  taken  to  enforce  the  former  decree  — — -r; — 2777. 
cannot  atfect  the  question,    because,  the  right  being   once     of  1868. 
established,  every  obstruction  of  it  gives  rise  to  a  cause  of 
action   for  damages   for   the   trespass. 

Then  as  to  the  question  whether  the  Civil  Courts 
are  competent  to  entertain  suits  of  this  nature.  We 
think  that  they  are.  There  is  here  no  question  of 
the  recjulation  of  reliijioui^  ritual  as  was  the  case  in 
Special  Appeal  No.  9i?  of  1S()1,  or  ofarii<ht  to  votive 
offerings  or  payment  of  respect  by  the  wardens  and  wor- 
shippers of  the  temple,  such  as  was  claimed  in  the  case  re- 
ported in  Madras  High  Covrt  Reports,  Vol.  I,  page  301.  The 
question  here  relates  to  a  right  appertaining  to  an  office  in 
the  temple,  and  the  decision  of  the  High  Court  in  Original 
Suit  No.  79  of  1805  (not  reported)  bears  us  out  in  the 
coDclusion  which  we  have  arrived  at  as  to  the  jurisdic- 
tion of  tlie  Civil ('ourts  in  suits  in  which  aright  is  claimed 
in  connection  with  religious  worship  which  is  not  a 
mere  matter  of  religious  ceremonial,  and  which  does  not 
trench  on  the  rights  of  the  worshippers  at  a  temple  to 
show  to  the  claimant  or  to  withhold  from  him  reverence 
or  respect. 

With  the  modification  therefore  already  noticed  we 
confirm  the  decree  of  the  Civil  Court,  but  as  part  of  the 
claim  has  been  disallowed,  we  think  the  special  appeal 
should  be  dismissed  without  costs. 


^•» 
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Special  Appeal  No.  633  of  1868. 

K.  SUBRAiYiL Special  Appellant 

K.  Rajesvara  Sastrulu Special  Respondent    . 

In  ft  suit  bj  a  co-parcener  to  enforce  a  division  of  family  property 
it  is  necessary,  in  order  to  constitute  the  bar  provided  by  Clause  13 
i^ectioii  1  of  the  Limitntion  Act,  to  prove  possession  and  enjoyment 
of  the  property  as  the  possessor's  own  separate  property  to  the  abso* 
lute  exclusion  of  the  person  suing  to  enforce  the  right  to  share  for 
twelve  years  computed  either  "  from  the  death  of  the  person  from 
whom  the  property  alleged  to  be  joint  is  said  to  have  descended"  or 
**  from  the  la8t  payment  to  the  plaintiff  or  any  person  through  whom 
he  claims  by  the  person  in  the  possession  or  management  of  such 
property  or  estate  on  account  of  such  alleged  share."  The  question  of 
fact  whether  there  has  been  such  exclusive  possession  or  enjoynietot 
must  be  decided  upon  the  evidence  in  each  case  and  may  be  satisfae- 
torily  proved  although  there  may  be  no  evidence  of  an  express 
refusal  to  allow  the  plaintiff  any  part  of  the  benefits  of  the  joint 
property. 

1869.       rpHIS  was  a  Special  Appeal  against  the  decree  of  L  Forbes, 
S  ^"^ Ao  633  theCivilJudge  of  Nundial,  in  Regular  Appeal  No,  12 

of  1868.     of  1866,  reversing  the  decree  of  the  Court  of  the  District 
Munsif  of  Kurnool  in  Original  Suit  No.  177  of  1865. 

The  plaintiff,  elder  brother  of  defendant,  sued  for  ft 
division  of  family  estate,  and  sought  to  recover  one-eighth 
of  the  lands  set  out  in  the  plaint,  being  his  nioiety,  together 
■with  rent. 

The  defendant  alleged  that  of  the  lands  in  issue 
some  were  self-acquired ;  that  he  had  been  in  eicciusive 
independent  possession,  and  as  plaintiff  had  for  over  thirty 
years  lived  in  another  village  enjoying  other  lands,  and 
had  never  occupied  or  had  any  interest  in  the  lands,  the 
claim  was  barred. 

The  Munsif  made  a  decree  in  favor  of  the  plaintiff. 

Upon  appeal  the  Civil  Judge  reversed  the  decree  upon 
the  ground  that  the  suit  was  barred.  The  following  is 
taken  from  the  Judgment  of  the  Civil  Judge  : — 

I  am  clearly  of  opinion  that  this   claim  is  barred  by 
lapse  of  time.     It  is  simply  a  question  upon  the  facts  whe- 
ther possession  has  been   adverse  for  a  period  exceeding 
that  within  which  a  suit  may  be  brought.    It  constantly! 
(a)    Present;  Scotland,  C.  J.  andlnnce,  J. 
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of  course,  happens  that  relatives^  especially  brothers,  are       idOd. 
content  to  live  on  undivided,  iu   co-parcenership,  and  I  ^^  ^^  J^-g 
conceive  that  as   regards  them  individually,  so  far  at  least  _  of  1868. 
as  concerns   Southern  India,  where  birth  does  not  give  a 
starting  point,  no  lapse  of  time  would  bar  a  suit  for  divi- 
sion, unless  the  holder  were  shown  to  have  held  exclusively 
and   on   the  footing  of    separate    ownership,   and     the 
claimant  had  been  out  more  than  twelve  years. 

The  father  of  the  parties  died  in  1834,and  from  that  time, 
or  for  upwards  of  thirty  years,  (plaintid  confesses  to  twenty- 
eight  years),  plaintiff  has  lived  in  another  village  Timmu- 
puram  with  his  wife's  relatives  in  enjoyment  of  other 
property.  Well  then  has  plaintiff  shown  that  he  has  ever 
been  either  actually  or  constructively  in  possession  of  the 
plaint  lands  ?  Has  he  shown  that  he  has  ever  exercised  any 
act  of  ownership,  contributed  anything  to,  or  derived  any^ 
thing  from,  the  property  ?  He  states  in  his  appeal  petition 
that,  as  the  ancestral  property  was  not  sufficient  to  provide 
maintenance  for  all,  he  left  it  in  possession  of  the  others. 
Seventy-seven  out  of  the  eighty-two  plaint  lands  are  in 
Eumbalapalli,  and  it  is  important  to  notice  that  in  the  old 
Paimaish  Talaband  Jamabundy  and  Faisalate  Accounts  the 
one-fourth  share  of  these,  of  which  a  moiety  is  now  sought 
to  be^recovered,  stands  in  the  name  of  the  defendant  thq 
younger. 

I  do  not  propose  to  go  into  the  direct  evidence  offered 
regarding  the  partition.  It  would  be  a  manifest  injustice 
if,  after  being  out  of  possession  for  more  than  thirty  years, 
iind  having  during  that  time  derived  no  beneitt  from,  and 
taken  no  part  in  the  management  of,  the  property,  plaintiff 
could  now  come  in  and  say  to  defendant,  *'  All  this  you 
admit  to  be  ancestral — I  demand  my  share :  if  we  are  di- 
vided it  is  for  you  to  prove  it.**  Defendant  is  entitled  to 
reply  "  No — I  have  held  all  these  years  independently  of 
you,  and  the  old  accounts  are  in  my  favor  :  it  may  be 
ti'ue — I  cannot  by  direct  evidence  prove  the  actual  parti- 
tion, but  I^ stand  upon  my  exclusive  possession,  and  I  plead 
the  limitation  bar;  it  now  lies  ou  you  to  prove  joint 
interest — not  en  me  to  prove  the  division."  Jf  Clause 
13  does  not  apply  here,  can  it  ever  have  any  application  ? 
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1869.  Being  of  opinion  tben  that  the  suit  is  barred,  I  inust» 

y  .   V — T^  in  reversal  of  the  Lower  Court's  decisiou,  decree  that  tli« 
of  18()8.     claim  be  dismissed. 

Plaintiff  presented  a  special  appeal  to  the  High 
Court  against  the  decree  of  the  Civil  Judge  on  the  grounds 
that 

I.  The  status  of  non-division  being  found  by  both  the 
Lower  Courts  as  a  fact,  the  onus  of  proving  hostile  posses- 
sioD  was  clearly  on  tho  defendant  who  had  failed  to  satisfy 
the  burthen. 

II.  The  facts  found  by  the  Munsif  and  not  disputed 
by  the  Civil  Judge  proved  that  there  was  no  hostila  poaseH* 
sion  by  the  defendant  &s  against  the  plaintiff  till  1SG2. 

III.  There  is  no  evidence  on  record  to  shew  that  prior 
to  1SG2  there  was  any  refusal  by  the  defendant  to  give 
plaintiff's  share. 

Miller  and  Kuppuramasamy  Saetry,  for  the  special 
appellant  (plaintiff.) 

VenhUapathy  Row,  for  the  Special  Respondent  (de- 
fendant ) 

The  Court  delivered  the  following 

Judgaient: — This  is  a  suit  between  two  brothers  for 
a  partition  of  family  property  in  the  possession  of  the 
defendant,  the  plaintiff  being  the  elder  of  the  two;  and 
the  s<jle  question  raided  in  the  appeal  is  whether  the 
Lower  Appellate  Court  was  wrong  in  dismissing  the  suit 
on  the  ground  that  it  had  been  barred  by  Clause  13.  Section 
1  of  the  Act  of  Limitations.  There  is  no  doubt  that  the 
plaintiff  has  bein  out  of  possession  of  the  property  without 
deriving  any  benetit  from  it  since  the  death  of  his  father 
in  18  i4,  and  the  objections  urged  on  his  behalf  against 
tlie  decree  are  firat,  that  some  prot^f  of  an  expre.ss  refusal 
by  the  co-parcener  in  possession  to  allow  the  plaintiff' any 
part  of  the  benetits  of  the  joint  property  on  account  of  hin, 
share  or  of  the  repudiation  of  the  plainlifFs  right  to  share 
as  a  co-parcener  is  necessary  to  constitute  the  bar  under  the 
clause,  and  that  no  evidence  of  either  requisite  appears  in 
the  record  :  secondly,  that,  as  by  the  law  which  governs 
here,  ancestral  property  does  not  pass  by  inheritance  fi'oia 
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a  father  ia  his  sons,  the  earlier  provimon  ia  the  clause  as       ^^9* 

June  1 5. 

to  th«  computation  of  the  period  of  limitation  '*  from  the  ^fX  No.  ei^ 
death  of  the  person  from  whom  tho  property  alleged  to  be     g/*  1868. 
>oint  is  said  to  have  descended"  renders  it  inapplicable 
to  this  sui4« 

With  respect  to  the  first  point,  it  is  clear  that  such 
positive  proof  as  that  contended  for  is  not  essential,  to  the 
bar.  It  has  been  distinctly  laid  down  by  this  Court  in  the 
cases  of  Qovinda  FiUay  v.  Chedambara  PiUatfy  3  Madras 
High  Court  Reports,  99,  and  AbbakJcii  v.  Avimu  Shettati, 
4  Madras  High  Court  Reports,  137,  that  what  is  necessary 
in  order  to  constitute  the  bar  is  proof  of  possession  and 
enjoyment  of  the  property  as  the  possessor's  own  separate 
property,  to  the  absolute  exclusion  of  the  person  suing  to 
enforce  the  right  to  share,  for  twelve  years  computed  from 
either  of  the  events  mentioned  in  the  clause,  so  as  to  rebut 
the  presumption  of  constructive  joint  possession  arising 
out  of  the  relation  of  co-parceners ;  and  in  that  construction 
of  the  clause  we  concur.  The  bar  then  depends. upon  the 
question  of  fact  whether  there  has  been,  such  exclusive 
possession  and  enjoyment,  and.that  must  be  decided  upon 
the  circumstances  in  evidence  in  each  case,  and  may  be  satis- 
factorily proved  although  there  should  be  np  evidence  of. 
an  express  refusal  or  repudiation  of  the  kind  contended . 
Ibr. 

In  the  present  case  the  Civil.  Court  has  distinctly 
fi>und  separate  possession  to  the  absolute  exclusion  of  the 
plaintiff^  and  we  have  simply  to  see  that  there  is  evidence 
in  the  record  from  which  the  Court  might  reasonably 
Qome  to  that  conclusion  ;  and' such  evidence  there  un- 
doubtedly is*  It  appears  that  for  about  30  years  the 
plainttffhad  been  living  with  his  wife's  relatives  in  the 
enjoyment  of  other  property  in  a  village  at  some  little 
distance  fromithe  defendant^  and  there  is  dear- evidence  to- 
tiia  effect  that  daring  that  period  his  interest  in  the  pro- 
perty had  not  been  in  any  way  acknowledged  or  regarded»^ 
nor  had  he  assisted  or  interfered  with  the  defendant  in  the 
management  of  the  property  or  attempted  to  interfere 
until  about  1 860  when  the  disputes  arose  which  led  ta 

suit ;  that  a.  considerable  portion  of   the  property: 

46 
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1869.        had  been  all  along  entered  in  the  paimash  and  other  pubtio 

8  A  4^V'q7^33  ^c^o^'^^^  ^^  ^^^  defendant's  name  alone  although  he  was 
of  1668.  the  younger  brother ;  that  he  had  been  treated  by  the 
Officers,  of  the  Qovernment  as  sole  owner  ;  had  from  tim& 
to  time  let  out  portions  of  the  property  in  his  own  name  ; 
Qjid  in  all,  other  respects  dealt  with  and  beneficially  enjoyed 
it  as  exclusively  his  own,  and  had  in  1835  recovered  some 
of  the  land  from  relatives  who  had  improperly  taken 
possession  of  it  by  legal  proceedings,  taken  in  his  own 
name  as  the  sole  owner  ;  ai^d  that  all  these  matters  were 
well  known  to  the  plaintiff 

The  appellant'^  second  objection,  we  are  of  opinion,  is 
not  maintainable.  The  difficulty  attending  the  application^ 
of  the  first  branch  of  the  provision  a^  to  the  computation  of 
tjie  period  of  limitation  was  pointed  out  by  the  learned 
Judges  who  decided  the  case  of  Q^vinda  PUlay  v. 
Chedambara  Fillay,2i  Madras  High  Court  Reports,  99, 
and  we  agree  in  the  view  which  is  esipressed  in  their 
judgments,  that  as  by  this  well-established  law  ii^  Madras 
the  original  acquirer  is  the. only  person  from  whom  ances- 
tral property  can  be  said  to  have  descended  in  its  entirety 
that  branch  of  the  provision  can  have  complete  application 
to  but  few  auits  for  partition.  It  seems,  to  ua  that, 
aubject  to  the  question  of  fact  which  we  have  just 
been  considering,  the  prevision  admits  of  applicar 
tion  to  cases,  in  which,  neither  the  claimant  suing 
nor  any  person  through  whom  he  claims  had  received 
from  the  personholding  the  property  any  benefit  on  account 
of  his  alleged  share  since  the  death  of  the  self-acquirer  ; 
but  that  whenever  ancestral  property  has  been  enjoyed 
by  one  or  more  generations  of  the  family  it  is  altogether 
inapplicable  as  a  bar  to  the  maintenance  of  *  a  suit  insti- 
tuted after  twelve  years  from  the  death  of  the  original  ac- 
quirer by  a  descendant  of  the  member  or  one  of  the 
members  of  the  family  who  last  enjoyed  or  shared  in  the 
enjoyment  of  the  property;  and  the  present  is  such  a  case. 

But  this  inapplicability  of  the  first  part  of  the  provi- 
sion does  not  limit  the  operation  of  the  second  part  which 
provides  for  the  computation  of  the  period  of  limitation 
*'  from  the  date  of  the  last  payment  to  the  plaintiff  or  any 
f  person  through  whom  he  claims  by  the  person  in  the 
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^  pbsseBftioa  or  iDanagement  of  such  property  or  estate  on       1660. 

•'  account  of  such   alleged   share."      Reading  the     word  ^  ^  ^g.  (533 

"  payment"  in  the  sense  which  we  consider  the  reasonable     oflQOS. 

construction  of  the  dause  shews  that  it  was  intended  to 

have,  namely,  as  importing  anything  given  or  allowed  to 

be  enjoyed  on  account  of  the  share  sued  for,  the  second  part 

of  the  provision  is,  we  think,  applicable  to  this  suit  and  to 

every  case  in  which  such  a  benefit  can  be  shewn  to  have 

been  received  by  the  claimant  or  the  co-parcener  through 

Syhom  he  claiois however  long  the  propei^iy  may  have  been 

ancestial.     From  the  date  of  the  last  benefit  received,  the 

period  of  twelve  yeai*s  is  computable  ;  but  to  establish  the 

bar  there  must  be  proof  of  absolutely  exclusive  enjoyment 

for  that  period.  In  the  pr&sent  case,  the  receipt  by  the  plain- 

tiff  of  a  portion  of  the  produce  of   the  property  on  account 

of  his  share  ceased  a  short  time  after  his  father's  death  in 

lbS9,  and  the  Civil  Court   has  found  that  from  that  time 

the  pi*operty  has  been  enjoyed  adversely   to  the  plaintiff. 

For  these  reasons  the  decree  appealed  from  will  be  affirmed 

with  costs. 


Special  Appeal  No,  113  0/    1869. 

Unicha  EAKDYtd  KuNki  )         Special  Appellant 
KuTTi  N  A  iR J  (Plaintifi.) 

M«40c«and5other. }^  loih  JW'ndafU^) 

The  15tb  clause  oi  Seotion  1  of  Act.XIV  of  1859  does  not  require 
that  the  aukuowlcdgment  should  be  given  to  the  mortgagor. 

In  a  suit  to  redeem,  thef-  plaint itfs  produced  a  inortgago,  the 
genainenesa  of  which  the  defendants  denied,  but  they  produced  a 
itooi^gage  from  the  plaintiff's  ancestors  to  their  ancestors.  The 
Principal  Sadr  Amin  made  a  decree  for  the  rentoration  of  tho  Jands 
according  to  the  terms  of  the  mortgage  prodaced  by  the  defendants. 
The  -  CiTi'I  Judge  reversed  the  decision. 

Jldd,  in  special  appeal ,  that  the  Principal  Sadr  Amin  was  justified 
in  making  the  decree  which  he  gave. 

nPHIS  was,  a  Special  Appeal  against  the  decision  of  0.  D        18C9. 
-*■  Leman,  the  Acting  Civil  Judge  of  Tellicherry,  in  Regular  ■  "^""'Iv^^ila 
Appeal  No.  262  of  1867,  reversing  the  decree  of  the  Court   'c/i869._ 
fa)  Present ;  Bittleston  ^ud  C«michael,  J,  JT, 
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of  the  Prineipal  Sadr  Ainin  of  Tellicherry  in  Origmal  Suit 
Jun?\B,    No.  5  Of  1867. 


^'^U69^^^         The  suit  was  brought  to  recover  three  parcels  of 

' —  land  alleged  to   have  been  demised  on   an  otti   of  1,000 

fanams  in  991  (1816)  by  plaintiff's  late  kamavan  Ookan 
Kair  to  Kotekul  Kuttiassan,  the  deceased  kamavan  of  1  st 
and  2nd  defendants,  who  transferred  their  right  to  the 

family  of  8rd  and  4th  defendants. 

« 

Third  defendant  stated  that  his  Ipirnavan  purchased 
the  jenm  of  the  plaint  lands  at  some  period  which  he  is 
unable  to  state,  as  the  jenm  deed  was  carried  off  by  junior 
members  of  hb  tarwad,  one  of  whom  (9th  defendant)  now 
pretends  that  elie  procured  an  assignment  of  the  right 
which  the  tarwad  possessed  in  the  lands  from  a  daoeased 
kamavan,  and  that  he  (3rd  defendant)  has  filed  a  suit 
{15  of  1865)  to  recover  pp^sossion  of  these  and  other 
tarwad  lands. 

Fifib  defendant  asserted  a  sim{de  lease  over  the 
western  half  of  the  land  II  derived  from  10  th  defendant. 

Sixth  defendant  assorted  a  simple  lease  over  the 
remaining  half  of  the  land  II  derived  from  10th  defendant 
and  claimed  improvements. 

Seventh  defendant  stated  that  he  held  a  simple  lease 
over  the  land  I  of  the  9th  and  10tl|  defend^f^ts  and  had 
built  a  i^hop  which  was  undervalued  in  the  plaint- 
Ninth  and  10th  defendants,  members  of  SrddefeAdant's 
tarwad,  stated  that  the  otti  demise  sued  upon  was  untme, 
that  the  land  I  was  originally  hypothecated  to  one  -41i  i|i 
958  (1782-3)  for  600  fanams  whose  heir  Kunhi  Moidin 
sold  it  in  999  (1828-4)  to  their  kamavan ;  that  in  97^ 
(1796-7)  plaintiff's  karnavan  granted  a  kanom  of  1,800 
fanams  over  all  the  three  laqds  to  the  karnavan  of  Isi 
defendant  which  the  family  of  these  defendants  (9th  and 
10th,)  purchased  in  998  (1822-3) ;  that  ultimately  in  1005 
(1829-30)  their  karnavan  Komappa  Nair  purchased  the 
jenm  ri^ht  also  from  plaintiff's  karnavan  K^omappa  Nair 
^nd  Bama  Nair,  and  these  lands  ^ith  other  property  ^ere 
assigned  to  9th  and  10th  defendants  by  their  then  kama- 
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vans  in  W2«  (1850-51,)  and  that  neither  plaintiff  nor  the     ^^^^^3^ 
Srd  defendant  had  therefore  any  right  to  the  lands  at  ^  A.ifo.llZ 
present.  ^jfjm^ 

Eleventhdefendant  stated  that  the  land  III  was  his 
jenm  property,  and  that  the  plain tUBTs  family  held  only 
an  otti  over  it  derived  from  his  family  by  plaintiff's 
kamavaa  in  081  (180G-7). 

1st,  2nd,  4th,  and  8th  defendants  were  ecc-parte. 

The  issue  was  whether  plaintiff's  kamavan  Komappan 
T^MV  sold  the  jenm  of  the  plaint  lands  to  defendant's  kar-* 
»avau  in  1005  (1829-30.) 

The  following  is  taken  from  the  Judgment  of  the 
Principal  Sadr  Amin : — 

Upon  whom  does  the  burden  of  proof  lie  in  this  case 
is  the  first  question  to  be  determined.  Is  it  for  plaintiff  to 
show  that  the  karnavan  of  1st  and  2nd  defendants  origi- 
nally obtained  the  lands  on  otti,  and  that  the  present  pos- 
session of  9th  and  10th  defendants  commenced  under  that 
otti  demise,  or  is  it  for  defendants  to  prove  that  lands 
amitted  to  have  been  once  the  jenm  property  of  plaintiff's 
larwad  were  in  faxst  sold  by  them  to  the  family  ot  those 
defendants  at  a  period  subsequent  to  the  date  of  the 
alleged  otti  mortgage  ?  There  are  two  conflicting  presump- 
tions here,  one  in  favor  of  the  right  of  a  man  to  a  thing 
found  in  his  actual  possession,  and  the  other  in  favor  of 
the  continnant^e  of  a  thing  once  admitted  to  exist.  The 
defendants  admitted  that  they  originally  derived  posses- 
sion from  plaintiff's  tarwad,  and  if  nothing  more  happened 
afterwards  to  alter  the  nature  of  this  possession  it  must 
be  held  to  be  still  subordinate  to  that  tarwad,  and  it  was 
therefore  for  those  who  contended  that  this  subordinate 
{possession  was  at  a  later  period  matured  into  an  inde- 
pendent one  to  establish  it.  The  possession  of  a  tenant 
in  the  eye  of  law  being  the  possession  of  his  landlord,  a 
mere  manual  possession  by  one  who  acknowledges  himself 
to  be  a  tenant  of  another  is  wholly  insufficient  to  throw 
the  burden  upon  that  other  of  establishing  his  title  to 
recover, 
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1869.'  The  questioa  has  been  moreover  settled  by  former 

^  .    »    ,'     decisions.    fThe  decrees  of  the  late  Sadr  Court  in  Suit  142 

S,  A^  iVo.  113  ^ 

of  1869.  of  1858  at  page  22  of  the  Decree  Book  of  1859  and  in 
Suit  84  of  1859  at  page  99  of  the  same  Book.]  The  first 
decision  is  a  distinct  authority  upon  this  case.  There  the 
declaration  sought  to  redeem  a  mortgage  and  the  defence 
was  "  land  not  mortgaged  but  sold/'  and  the  Court  held 
that  the  07iu8  was  on  defendant,  and  on  his  failing  to 
prove  his  purchase  decree  was  given  for  plaintiff  without 
requiring  proof  of  the  mortgage.  The  second  decision 
also  upheld  the  same  principle.  It  being  thus  established 
by  precedents  that  the  ontis  probaiidi  in  a  case  of  this 
kind  rests  with  the  alleged  purchaser^  1  amended  the 
original  issue  to  allow  the  defendants  an  opportunity  of 
establishing  their  purchase. 

[He  found  that  the  deed  of  sale  had  not  been  established 
by  the  evidence.] 

Plaintiff  has  consented  to  psi}*  the  amount  entered  in 
CTchibit  II,  namely,  1,300  silver  fanams. 

For  the  above  reasons  I  decree  the  return  of  the  lands 
to  plaintiff  oil  his  depositing  in  Court' the  otti  amount  of 
1300  fanams  and  paying  the  value  of  improvements  to  6th, 
7th,  and  8th  defendants  at  the  rate  shown  In  the  Amin's 
accounts,  and  order  the  3rd,  9th,  and  10th  defendants  to 
pay  plaintiff's  costs  and  saddle  the  defendants  with  their 
own  costs. 

The  9th and  lOtb  defendants  appealed  to  the  Civil 
Court. 

The  Civil  Judge  dismissed  the  suit,  stating  his  reasons 
AS  follows : — 

The  Principal  Sadr  Amin  has  in  this  case,  I  am  of 
opinion,  erred  in  throwing  the  ontta  probandi  on  the 
defendants.  It  is  not  as  if  they  had  fully  admitted  the  plaint 
and  had  contented  themselves  with  pleading  the  defence 
that  their  karnavan  was  the  purchaser,  but  they  have  al- 
leged in  addition  that  the  kanom  on  which  the  plaintiff  has 
sued  is  not  a  correct  one,  but  that  ho  parted  with  his  pro- 
perty in  971  (1785);  and  that  therefore  by  Section  1,  Clause 


■I 
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15  of  Act  XIV  of  1859,  he  canDOt  bring  the  suit,  the  deceased      1869. 
kaxnavan  having    mortgaged  it    more  than   sixty  years  ^  ^  ^^  ^^^ 
ago.  of  1^69. 

The  Principal  Sadr  Amin  has  found  that  the  alleged 
deed  of  sale  is  a  forgery,  and  that  being  so,  the  defendants 
have  the  other  ground,  viz,,  that  the  suit  is  barred. 

Now  it  seems  to  me  that  the  plaintiff  must  first  proye 
his  case  as  alleged  in  the  plaint,  for  the  defendant  is  not 
bound  to  show  anything  till  his  title  is  disproved,  he  being 
the  man  in  possession  for  a  long  series  of  years. 

By  none  of  his  witnesses  doe&  he  succeed  in  doing 
so— his  own  evidence  that  he  has  taken  the  jenmom  share 
of  the  crop  is  very  vague,  and.  a  mere  assertion  of  the  fact 
unsupported  in  any  way. 

I  shall'thorefore  reverse  the  decree  of  the  Principal  Sadr 
Amin,  and  direct  that  this  suit  be  dismissed  and  that  plain- 
tiff pay  all  costs  original  and  appeal. 

The  plaintiff  appealed  specially  to  the  High  Court. 

Sloan,  for  the  Special  Appellant,  plaintiff. 

Mayn^,  for  the  Special  Respondents,  the  5th  and  6th 
defendants. 

The  Court  delivered  the  following 

Judgment  :— Thia  was  a  suit  to  redeem  a  mortgage 
alleged  in  the  plaint  to  have  beeUs  executed,  in  1816  and  to 
be  for  1,000  fanams. 

The  defendants  3,  9,  and  10,  members  of  the  same 
tarwad,  allege  a  sale  of  the  jenm  to  their  karnavan,  but 
the  9th  and  10th  defendants  in  their  statement  admit  a 
mortgage  in  1796-7  for  1300  fanams  by  plaintiff 's  karnavan 
to  the  karnavan  of  1st  defendant,  which  mortgage  was 
purchased  by  the  fS&mily  of  the  Srd,  9th,  and  10th  defen- 
dants in  1822 ;  and  they  produced  amongst  other  docu- 
ments the  mortgage  deed  of  1796  for  ISOO  fanams. 
(No.  2,)  and  also  a  receipt  (3)  for  the  kanom  amount 
of  1300  fanams  in  December  1822,  and  a  Teer  deed 
(4)  given  by  1st  defendant's  karnavan  to  the  karnavan. 
of  defendants  3,  9,  and  10,  in  1814. 
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1809.  The  6th,  6th,  and  7th  defendants  claimed  under  tb^ 

6,  A.  No.  113  ^''^  ^^^  ^^^  defendants,  the  11th   defendant  stated  that 
of  1869.     part  of  the  property  was  his  own  jenm,  and  the  other 
defendants  did  not  appear. 

The  Principal  Sadr  Amin  called  upon  the  Srd,  9tb; 
and  10th  defendants  to  establish  the  alleged  sate  of  the  jenm 
to  their  family,  and  disbelieved  the  evidence  adduced  by 
them  on  that  point.  Thereupon  with  the  consent  of  the 
plaintiff  he  passed  a  decree  for  restoration  of  the  lands  ia 
accordance  with  the  terms  of  the  mortgage  of  1796, 
which  the  defendants  had  set  up,  but  requiring  the  plain- 
tiff to  make  coiapensatioii  for  improvements  to  6th|  7th» 
and  8th  defendants. 

Against  this  decree  only  the  9th  and  lOtb.  defend  ants, 
appealed,  and  the  Civil  Judge  thereopon  dismissed  the 
suit  with  costs.  We  understand  the  grounds  of  his  deci- 
sion to  be  that  the  plaintiff  had  uott  proved,  the  mortgage 
alleged  by  him  in  his  plaint,  and  that  as  to  the  mortgage 
admitted  by  the  defendants  9  and  10,  the  plaintiff's  suit 
was  barred  by  the  Lfiw  of  Limitation. 

On  the  hearing  of  the  special  appeal  before  us,  it  was 
argued  by  Mr.  Sloan   on  behalf  of  the  appellant  that  the 
case  was  taken  out  of  the  Law  of  Limitation  by  the  writtefi. 
acknowledgment  contained  in.  the  document  No.  4*    Now 
this  document  certainly  does  contain  a  distinct  acknow- 
ledgment of  the  mortgage  in  1796.;  and  it  is  signed  by 
ilie  karnavan  of  the  1st  defendant,  who  by  this  instrument 
transfers  the  said  mortgage  to.  the  karnavau.  of  8rd,  9th^. 
and  loth  defendants.    It  was  argued  by  Mr.  Mayne  on, 
behalf  of  the  defendants  for  whom  he  appeared  that  this 
was  not  a  sufficient  acknowledgment  to  take  the  case  out 
of  the  law  of  limitation  because  it  was  given  by  the  mort- 
gagee to  a  third  person,  and  not  to  the  mortgagor  or  to  any 
person  claiming  under  the  mortgagor.    But  the  1 5th  clause 
of  Section  1  of  Act  XJV  of  1859  does  not,  in.  our  opinion, 
require  that  the  acknowledgment  should  be  given  to  the 
mortgagor,    The  language  of  the  Section  is  that  *'  If  in  the 
meantime"  (that  is  daring  the  period,  of  60  years  from 
the  time  of  the  mortgage)  an  acknowledgment  of  the- 
.*'  title  of  the  mortgagor  or  of  his  right  of  redemption  shailli 
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•'liave  been  givon  in   writing" signed  by  the  mortgagee  or        1869. 
"  some  person  claiming  under  him,"— the  statutory  period  ^"^^^TTw 
IS  to  run  "from  the  date  of  such  acknowledgment  in  writ-     o/l869. 
ing/'  and  when  this  languge  is  compared  with  that  of  the 
English  Statute  on  the  same  subject^  i.  e.,  with  Section  28 
of  3  and  4  Will  IV  ch.  27,  it  is  impossible  to  avoid  the  infer- 
ence   that    the    Indian    Legislature    intended  that   an 
acknowledgment  of  the  title  of  the  mortgagor  siiould  be 
sufficient  whe^>her  made  to  the  mortgagor  or  to  a  third  per- 
son ;  for  the  above  SecStion  in  the  English  Act  contains  the 
express  provisioQ  that  the  acknowledgment  must  be  given 
**  to  the  mortgagor  or  to  some  person  claimwg  his  estate  or 
to  the  agent  of  such  mortgagor  or  person." 

This    inference  is  strengthened  by  the    circumstance 
tliat  prior  to  the  enactment  of^  and  4  Will  IV  C,  27«the 
rule  acted  upon  in  the  Court  ()f  Chancery  regarding  suits  to 
redeem  was  the  other  way.    This  rule  is    stated  by  the 
Master  of  the  Rolls  in   Hansard  v.  Hardy,  18  Ves.  459  in 
these  words: — "  It  is    however,   said   for  tlie  defendants 
**  that  these  acknowledgments  made  in  dealings  with  third 
"  parties  are  totally  Toreign  to  the  mortgagor ;  and  that  the 
**  acknowledgment  which  is  to  operate  so   as   to  b&r  the 
**  objection  from  length  of  time  should  be  an  acknowledg- 
*'  ment  arising  out  of  some   transaction   directly  between 
'*  mortgagor  and   mortgagee.     How  far  that  would  be  the 
"  more   reasonable  rale   I   shall   not   now   examine,  but 
"  certainly  it  is  not  the  established  one.  In  the  case  ot^Swart 
"  V.  Hunt  (4  Ves  478)  it  was  in  an  assignment  to  a  third 
"  person  that  tiiemfH'tgagor found  the^vidence  of  acknow- 
''  ledgment  upon  which  he  was  relieved.*'  Other  cases  to 
the  same  effect  are  also  cited  by  the  Master  of  the  Rolls  ; 
and  having  reference  to  this  history  of  the  decisions  and 
legislation   on  the   question  we  must   assume   that  the 
Indian  Legislature  considered  the  oM  rule  of  the  English 
Court  of  Chancery  preferable   to  the  statutory  rule  laid 
down  in  the  3rd  and  4  th  W.  IV.  C.  27. 

It  is  satisfactory  to  us  to  know  that  this  conclusion 

is  in  accordance   with  a  decision  in  the   High   Court  of 

Calcutta  quoted  by  Mr.  Sloan  from  3  Weekly  Reporter, 

p.  3. 
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1S69.  The   only  question   which  remains  ia  whether  the 

Principal  Sadr  Amin  wasjustilied  in  passing  a  decwe   for 
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of  1 869.     the  plaintiff  in  accordance  with  the  terms  of  the  mortgage 

(2)  produced  hy  the  defendants,  and  we  think  that  he  was. 
The  documents  produced  and  relied  upon  by  the  defen- 
dants as  genuine  may  be  made  the  ground  of  a  decree  in 
the  plaintiffs  lavor,  if  the  >Felief  ^*anted  be  substantially 
such^is  wa^-claimed  in  the  plaint ;  and  it  is  so  in  this  case. 
The  plaint  was  for  restoration  of  the  land  on  payment  of 
1,000  fanams,  and  the  decree  is 'for  restoration  of  the 
lands  on  payment  of  1,800  fanams,  the  plaintiff  consentin.©^ 
thereto.  We  think  therefore  that  the  decree  of  the  Civil 
Judge  in  this  case  must  be  reversed  and  the  decree  of  the 
Principal  Sadr  Amin  affirmed,  and  that  the  special  res- 
pondents who  appeared  must  pay  costs  of  special  appellant 
in  this  and  Lower  Appellate  Ck>urt. 


Original  Suit  No.  221  of  186 U. 

Kylasanada  MooDEiiLT Plaintij^. 

AuMUGLM  MoODRLLT De/eTidant. 

The  defendant,  the  ])ajee  of  a  promiflaory  note,  endorsed  H  to 
the  plaiutift'.  The  erldor^•12lent  wae  ^^  Pay  to  K.  M.  (plaint^  or  bis 
order."  'ihe  promissory  note  bad  beeu  regiater^^d  pre  vious  to  the 
emloiamont  to  plain titf.  A  euit  was  brought  by  the  plaintiff  three 
years  after  tbo  dale  of  the  endonnneut  to  recover  the  amount  of  the 
t>ote  from  the  defendant. 

Beld,  that  the  suit  was  barred  by  th«  Lttw  of  Limitation. 
O^Sullivan,  for  the  plaintiff. 
Mayne  and  Miller,  for  the  defendant. 
The  facts  are  stated  in  the  following  judgment  of 

1869.  BiTTLESTON  J: — This  is  a  suit  by  endorsee  against 

c\  ^\  A'o.  221  ^odorser  of  a  promissory  note  dated  23rd  September  1865 
0/1869.     and  payable  one  month  after  date. 

It  was  presented  for  regislmtion  by  the  maker  on  the 
S5th  September  and  was  then  registered  by  the  District 
Pvegistrar  of  Madras,  who  at  the  same  time  recorded  thereon 
(a)  Present  :  Bittleston,  J. 
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« 

1869. 

the  agreement  of  the  maker  and  the  payee  that  ifc  might  .jl}^J!^^^._ 
be  enforced   without  suit  under  Sections   51   and    ^'2  o{^'ty^oi'*rf^^ 

•  oA  1  soy. 

ActXVLot.lSG*.  ■ 

On  the  12th  March  1866,  the  payee,  the  defendant  in 
this  suit,  endorsed  the  note  in  the  usual  form  "  pay  to  P.  N~. 
Kailasaiiada  Moodelly  or  his  order.'*  This  suit  was  com* 
mcnced  on  the  24th  April  1869,  and  the  question  is 
whether  it  is  barred  by  the  Law  of  Limitation.  Now  Act  XIV 
of  1859r  Sections -9  and  10/ provides  that  three  years  shall- 
be  the  period  of  limitation  applicable  to  suits  for  breach  of 
contract,  when  there  is  no  written  engagement  or  contract 
in  writing,  or  when,  there  being  such  written  engagement 
or  contract  capable  of  registration^  it  is  not  registered 
within. six  months  from  the  date« 

If  therefore  this  were  a  suit  by. the  payee  agai^ist  the 
maker  of  this  promissory  note,  it  is  clear  that  neither  i)f 
those  clauses  would  apply*  for  the  written  engagement  of 
the  maker  has  been  duly  registered ;  and  the  period  of 
limitation  applicable  to  the  case  would  be  six  years  under. 
Clause  16  of  Sectionr  1. 

But  this  being  a  suit  by  the  endorsee  against  the 
payee,  who  has  endorsed  to  him,  the  questions  arise 
whether  this  is  a  suit  upon  a  new  and  .different  contract, 
whether  if  so  the  new  contract  is  in  writing  and  capable  of 
registration,  and  whether  it  has4>een  registered. 

There  cannot,  I. think,  be  any  doubt  that  the  contract 

of  the  endorser  of  a  Bill  of  Exchange  or  Promissory  Note  is 
a  perfectly  distinct  contract  from  that  of  the  maker  or 
acceptor,  as  was  said  by  Montague  Smith  J.  in  the  recent 
ease  otBvadlaugh  v.  Derim  37  L.  J*  C.  P.  320  "  The  contract 
of  the  acceptor  is  made  with  tbe-drawer  to  pay  the  bill  at 
maturity  to  him  or  his  payee  or  endorsee  (as  the  case  may 
be)  or  to  the  ultimate  endorsee  or  holder.  The  oi*iginal 
contract  to  pay  no  doubt  passes  by  the  law  merchant  by. 
assignment.  Superadded  contracts  may  and  do  arise 
between  tlie  endorsers  and  those  taking  from  them  inter  se ; 
but  the  original  contract  remains  against  the  acceptor." 
Now  these  superadded  contracts  are  either  written  or 
unwritten  ;  if  unwritten,  the  limitation  of  three  years  must, 
be  held  applicable ;  if  written,  can  they  be  registered  J 
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1869  The  liability  of  an  endorser  is  in  fact  never  expressed 

une    w«    .^  words  on  the  bill  or  note,  and  arises  when  he  has  merefy 


o/]8fii»  signed  his  name  on  the  instrument  with  the  intention  of 
transfering  itand  has  delivered  it  to  the  transferee.  The 
rights  and  liabilities  of  the  respective  parties  consequent 
upon  this  act  are  settled  by  the  law  merchant,  and  even 
if,  as  in  this  ease,  the  endorsement  be  special  it  cannot 
be  said  that  the  terms  of  such  endorsement  of  themselves 
express  the  liability  of  the  endorser  to  the  endorsee. 

In  a  recent  case  in  this  Court  (Refen*ed  Case  39  of  1868 
Ai  Madras  High  Court  Reports  216),  it  was  held  that  when 
the  Limitation  Act  (XIV  of  1859)  refers  to  an  engagement  or 
contract  in  writing,  it  means  a  writing  in  which  the 
undertaking  of  the  party  sought  to  be  charged  is  expressed ; 
— and  it  seems  to  me  difficult  to  distinguish  that  case 
from  the  present  on  this  point. 

ft 

So  under  the  English  Stamp  Acts  it  is  held  that  the 
agreement  or  memorandum  of  agreement  which  is  subjject 
to  Stamp  duty  must  be  a  writing  in  which  the  parties  have 
put  down  the  terms  by  which  they  intend  to  be  mutually 
bound  ;  and  on  thai  ground  an  I.  O.  U.  does  not  require  an 
agreement  stamp. 

1  am  inclined  to  think  there&>re-thai  the  mere  endorse- 
ment of  a  Promissory  Note  or  Bill  of  Exchange  is  not  such 
a  written  engagement  by  the  endorser  as  falls  within  Clauses 
9  and  10  of  Section  1  of  the  Limitation  Act. 

The  case  of  the  maker  of  a  promissory  note  or  accep- 
tor of  a  bill  of  exchange  is  essentially  different,  for  in  both 
cases  the  promise  to  pay  is  expressed;  though  the  words 
used  are  different,  the  word  **  accepted"  having  a  legal 
meaning  precisely  equivalent  to  a  promise  to  pay. 

If,  however,  the  contrary  view  should  be  taken,  and  it 
should  be  considered  that  the  endorsement  of  a  bill  of 
exchange  or  promissory  note  being  construed  according  to 
merchantile  law  does  contain  an  engagement  in  writing 
by  the  endorser  to  pay  the  endorsee  in  the  event  of  a 
failure  to  pay  by  the  acceptor  or  maker,  then  there  seems  no 
reason  to  doubt  that  that  engagement  may  be  registered. 
It  may  be  suggested  as  a.  difficulty  that  tbere  would  be 
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nothing  to  register  except  a  signature,  and  that  Section  138       ^369. 
which  requires  a  copy  of  the  instniment  to  be  made  in  a  q  ^  y^  gVi 
book  could  not  be  carried  out,  but  if  the- signature  at  the     of  i^^9. 
back  of  the  bill  or  note  sufficiently  expresses  the  legal 
engagement  of  the  endorser,  then  the  endorsement  would 
be  effigictually  re^tered  by  copying  into  the  book  the  bill 
or  note  together  with  the  endorsement. 

In  the  present  case  it  is  certain  that  no  registration  of 
the  endoresement  has  taken  place,  and  I  do  not  see  how 
the  registration  of  the  instrument  prior  to  endorsement 
can  affect  the  case^ 

I  must  conclude  therefore  that  the  period  of  lioii- 
tatation  is  three  years  and  the  suit  barred.  The  suit  must 
be  dismissed  but  I  think  without  costs. 


Slppellatt  9u:i*i£Q)icttou  c»o 

special  Appeal  No.  52  of  1869. 

Somascjndara  TAMBtn.\N Special  Appellant  (Plaintiff) 

Sakkabai  Pattjlv^,., Special  Respondent  {2nd  Defendant) 

The  mere  possesnrnn  of  the  title-deeds  by  a  second  moiigagee, 
though  a  purchaser  for  value  withou  t  uotice,  will  uot  give  him  pci- 
ority.  There  must  be  some  act  or  default  of  the  first  mortgagee 
to  have  this-  efifect.. 

THIS  was  a  Special    Appeal   against  the   decision  of  V.        ^869 
Sundra  Naidu,  the  Principal  Sadr  Amin  of  Tranque-  ^j  /^^,^ 
bar,    in   Regular  Appeal   No.    215   of    1867,    modifying     of  ^8^9' 
the  decree  of  the  Court  of  the  District  Munsif  of  Sheally 
in  Original  Suit  No.  98  of  1&67. 

The  plaintiff,  trustee  of  the  Yelur  Covil,  brought  this 
suit  to  recover  rupees  326,  being  the  balance  of  principal 
and  interest  due  on  a  mortgage  bond  executed  to  Arumuga 
Pandaram,  the  late  trustee  of  the  Oovil,  by  the  1st  defen- 
dant, on  the  2nd  December  1858. 

(a)    Present;  fiittlestou  and  Carmichael,  J.  J. 


370  MADRAS  HIGH  COUaT  REPORTS. 

1869.  The  Becond  defendant  was  included  as  having  caused^ 

tlune  25 

'S  A  No^i  the  house  mortgaged  to  plaintiff  to  be  attached  in  execution 
of  1869.     of  the  decree  alleged   to  have  been  fraudulently  obtained' 
by  him  in  Original  Suit  No.  179  of  1866  on  the  file  of  the 
Court. 

The  first  defendant  admif.tedHhe  plaintiff's  claim. 

The  second  defendant  stated  that  the  house  referred  to- 
had  been  attached  by  order  of  the  Court  in  execution  of 
the  decree  passed  in  his  favor  in  No^  179  which  holds  the 
house  in.  question  liable  for  its  satisfaction. 

The  plaintiff  filed  the  bond,  but  adduced  no  evidence 
to  prove  that  the  decree  referred  to  was  obtained  by  fraud. 

The  Acting  District  Miinsif  adjudged  to  plaintiff  the 
amount  sued  for  with   costs  the  mortgaged  house  being, 
liable  for  the  satjsfketion.of  the  decree. 

The  second  defendant  appealed.     The  following   was- 
the  Judgment  of  the  Principal  Sadr  Amin : — 

The  plaint-bond  has^beenadmitted  by. the  first  defen- 
dant as  having  been  executed  by  him,and  it  is  clear  from, 
the  second  defendant's  written  statement  that  he  did- 
not  impugn  the  genuineness  of  the  same,  but  simply  denied 
the  knowledge  of  its  execution.  Therefore,-  the  Appellate 
Court  sees  no  reason  to  question  the  authenticity  of  the> 
bond,  though,  in  its  opinion,  the  hypothecated  property 
cannot  kgally  be  held  responsible  to  the  claim  for  the  fol- 
lowing reasons. 

It  appears  that  the  decree  obtained  by  tlie-second  defen- 
dant was  passed  on.  the  15th  October  1866»  and  it  was  based, 
upon  a  razinamah  entered  into  between  the  first  and 
second  defendants  in.  Suit  No.  596  of  1863  on  the  file  of 
the  Tranquebar  Munsi£  In  execution  of  that  decree,  the* 
hypothecated  house  was  attached,  and,  ju;it  at  the  time  it 
was  to  be  sold  at  auction,  the  plaintiff'  objected  to  it  on  the 
ground  of  his  having  a  lien  upon  it,  and. requested. that  the 
sale  should  be  suspended  ;  but  his  prayer  was  not  granted, 
and  he  therefore  brought  this  suit. 

It  is  clearly  laid  down  in  Section  270,  Act  VIII  of 
1859,  that  attaching  creditors  should  be  first  paid  out  of 
proceeds  of  property  sold.    That  the  second  defendant  was 
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iho  attaching  creditor  is  not   disputed,  and  the  property        1869. 
appears  to  have  been  since  sold,  and  the  proceeds  of  the      ""*  '' 
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sale  are   hnrtly  sufficient  to  cover  tJhe  amount  due  to  the     of  1869. 

^second  defendant. 

Under  these  circumstances,  the  Appellate  Court,  m 
modification  of  the  Lower  Court's  decree,  exempts  the 
hypothecated  pro jierty^as  well  as  the  second  defendant  from 
the  claim,  and  ai^udges  that  the  plaintiff  do  recover  the 
amount  decreed  to  him,  together  Avith  tihe  np|:iea1  cost*^, 
from  the  first  defendant,  the<;o8t8  incurred  ty  the  second 
defendant  being  borne  by  the  first  defendant. 

The  plaintiff  presented «  special  appeal  against  the 
nlecree  of  the  Principal  Sadr  Amiu. 

Savundarcmayagmn  Pillai,  for  the  special  appellant, 
«the  plaintiff. 

Sloaii,{oY  the  special  respondent,  the  fiecoihi  defendant. 

The  Court  delivered  the  following 

•JUDOiTENT: — This  suit  was  brought  to  •enforce  a  mort- 
gage instrutnent  executed  by  first  defendant  and  bearing 
date  2nd  Drceuilier  1858.  The  second  defendant  had 
attaclied  and  sold  the  murtfraged  property  in  execution  of 
a  decree  obt^iined  by  him  in  a  suit  brought  against  the 
first  defeiKlant  upon  a  mortgage  of  the  same  property 
•executed  in  1 8o9. 

'I'he  Distri-ct  Munsif  decreed  in  favor  of  the  plaintiff 
for  payment  of  the  amount  sued  for,  and  that  the  mort- 
gaged property  "  do  stand  liable  to  the  amount  of  the  decree 
until  satisfied." 

The  Principal  Sadr  Amin  modified  this  decree  by 
declaring  the  mortgaged  property  not  liable  for  the  debt, 
on  the  ground  that  by  Section  270  of  the  Civil  Procedure 
CodOi  it  is  provided  that  the  attaching  creditor  should  be 
first  paid  out  of  the  sale  proceeds  of  the  property  attached. 
But  in  the  present  suit  there  is  no  question  how  the  sale 
proceeds  of  the  property  should  be  dealt  with  ;  that 
question  can  only  arise  in  the  suit  in  which  the  sale  took 
place;  and  those  sale  proceeds  represent  only  the  value  of 
the  right,  title,  and  interest  of  the  defendant  in  that  suit 
(the  first  defendant  in  this,)  which  interest  was  at  most 
an  equity  of  redemption  only,  if  the  mortgage  now  sued 
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1869.       rrpon  by  the  plaintiff  be  valid.     The  attachment  and  sale 
June  20.     ^j  ^^^q  property  in   that  suit,   to  which   plaintiff  was  no 

0/1869.  party,  cannot  affect  the  plaintiff's  rights  as  a  mortagagee 
under  an  instrument  of  mortgage  of  anterior  date.  The 
seeond  defendant,  however,  has  an  interest  in  the  mortgaged 
property  which  entitles  him  to  require  due  proof  ot 
the  plaintiff's  mortgage.  Both  the  Lower  Courts  appear 
to  have  erred  in  procedure  in  this  respect  No  evidence 
has  been  taken  as  to  the  genuineness  of  the  plaintiffs 
mortgage,  because  it  w^s  admitted  by  the  first  <iefendant 
and  because  the  second  defendant  simjply  denied  knowledge 
of  it.  The  second  defendant  could  not  be  supposed  to 
know  anything  about  a  mortgage  transaction  between  the 
plaiutiff  and  first  defendant,  and  his  denial  of  knowledge 
was  sufficient  to  put  the  plaintifi  on  proof  of  it ;  but  we  do 
not  find  that  any  evidence  was  adduced  by  the  plaintiff. 

The  case  must  therefore  be  sent  back  for  the  determi^ 
nation  of  the  issue  raised  whether  the  plaintiffs  alleged 
mortgage  of  2nd  December  1858  is  genuine.  In  this  issue 
is  of  course  involved  not  only  the  question  whether  it 
was  executed  by  the  defendant  but  whether  it  was 
executed  for  a  bonajide  consideration  and  at  the  time 
when  it  purports  to  have  been  execated  But  assuming 
that  the  plaintiff^  mortgage  is  found  to  be  genuine,  the 
second  defendant  claims  priority  for  his  mortgage  dated  in 
1859,  on  the  ground  that  with  hh  mortgage  he  obtained 
possession  of  the  title-deeds  ;  and  for  this  position  he 
relies  on  decisions  of  the  English  Courts  as  well  as  of  the 
late  Sadr  Court.  An  inaccurate  reference  is  given  in 
the  fiftli  ground  of  appeal  presented  to  the  Lower  Appel* 
late  Court,  but  we  believe  that  the  principal  Sadr  Court 
decisions  on  the  subject  are  the  following : — Special  Appeal 
2  of  1825  in  the  Volume  otDedaiona  of  the  Sudder  Udawlut 
1805-47,  p.  500,  508;  Special  Appeal  67  of  1858  at  p. 
123  of  the  decisions  of  that  year,  and  Special  Appeal  442  of 
1861  at  p.  97  of  the  decisions  of  1862.  The  latest  English 
cases  are  Layard  v.  Mand,  36  L.  J.  Ch  :  669,  and  Tharp€ 
V.  HoldsvDoHh,  38  L.  J.  Ch :  194,  and  from  these,  as  from 
many  other  previous  cases,  we  think  it  may  safely  be 
deduced  that  the  true  ground  on  which  the  possession  of 
the  title-deeds  by  a  subsequent  mortgagee  can  in  any  ca^se 
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beheld  to  give  him  precedence  of  one  whose  security  is      ,^®^?i 
earlier  in  date  is  negligence  on  the  pant  of  the  first  mort-  ^^^    ^y^   ^^ 
gagee.    In  the  latest  case  Qifford  V.  C.  referring  to  Layard     of  1869>_ 
V.  MandsQjs  that  "in  that  case  there  was  conduct  amount- 
ing to  acquiescence  in  what  was  done  on  the  part  of  the 
iu'st  mortgagee,  and  the  decision  was  founded  on  Robert 
V.  Crojt  (2  JDe  Qex   and  Jones  1 ;  27  Z.  J.  Ch :  220,) 
"  which  is  one   among  the    several   authorities  for    the 
*'  proposition  that    the    mere    possession  of    the  title- 
"  deeds  by  a  second   mortgagee,  though  a  purchaser  for 
"  value  without  notice,  will  not  give  him  priority.     There 
*'  must  be  some  act  or  defnult  on  the  part  of  the  first  mort- 
"  gagee  to  have  this  effect/^    We  consider  this  to  be  a  just 
and  reasonable  rule  to  be  applied  in  this  country.    The 
non-possession  of  the  title-deeds  by  the  first  mortgagee  is 
a  circumstance  which  certainly  calls  for  expIauatio?i  on  his 
part,  but  it  may  be  explained;  and  if  he  can  satisfy  the 
Court  that  the  absence  of  the  title-deeds  was  reasonably  ac- 
counted for  to  him  at  the  time  when  he  obtained  his  mort- 
gage^  or  that  he   was  subsequently  induced  to  part  with 
them  upon  such  grounds  and  under  such  circumstance?  as 
to  exonerate  him  from  any  serious  imputation  of  negligence, 
he  ought  not  to  lose  his  priority   because  the  mortgagor 
nay  afterwards  have  dishonestly,  handed  over  the  title- 
deeds,  to  a  second  mortgagee^ 

The  genuineness  of  the  plaintifTs  mortgage  is  the  first 
question  to  be  considered  in  this  case,  but,  if  that  be 
established,the  Principal  Sadr  Amtn  must  then  decide  who* 
ther  the  mortgage  of  the  second  defendant  is  genuine,  and 
whether  under  the  circumstances  he  is  entitled  to  priority. 
The  decree  in  Original  Suit  No.  179  of  1866  is  not  binding 
upon  the  plaintifi ;  and  as  against  him  the  second  defendant's 
title  under  the  second  mortgage  must  of  course  be  estab- 
lished by  independent  evidence. 

We  reverse  therefore  the  decree  of  the  Pi-incipal  Sadr 
Amin  and  remand  the  suit  to  be  disposed  of  on  the  merits 
with  reference  to  the  above  remarks. 

The  special  appellant  is  entitled  to  his  costs  of  this 
appeal  from  the  special  respondent ;  and  all  other  costs  wJH 
be  disposed  of  by  the  Lower  Appellate  Court. 

4S 
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Apellate  ^uitsfUktjon  (a) 

Special  Appeal  No,  109  of  1869. 

Vellaven  CBErrY.B.Speeial  Appellant  (1st  Defendant\ 

Aiyan  alias  Thandayamurty  \  Special  Respondent. 
CttETTY )     (2nd  Plaintiff). 

The  plaiutiff  sued  for  a  quantity  of  laud  which  was  family  pro* 
perty  in  the  possession  of  his  brother,  the  defendant.  The  defendant 
in  a  former  suit  declared  that  the  land  sued  for  was  not  family  pro- 
perty but  belonged  to  his  sister,  and  in  this  suit  he  clauned  the  pro- 
perty under  her  will. 

The  Lowei;  Courts  found  that  the  property  was  family  property, 
hut  that  the  plaintiff  was  entitled  to  a  decree  for  the  whole  property 
on  the  ground  that  the  disclaimer  of  the  defendant  in  the  former 
suit  amounted  to  an  estoppel  and  forfeiture  of  his  share. 

Hbldy  that  the  effect  of  the  defendant's  conduct  did  not  operata^ 
either  as  an  ostoppel  or  a  forfeitui*e,  and  that  the  plaintiff  was  ouiy 
entitled  to  a  decree  fo£  a  moiety  of  the  property* 

Jww  28      npH^JfS  was  a  Special  Appeal  against  the  decision   of  V;. 

S.  A.  No.  109  J-     Sundra  Naidu,  the  Principal  Sadx  Amin  of  Tranquebar, 

^-^^^^^'    .  in  Regular  appeal  No.  81  of  1867,  modifying  the  decree  of 

the  Court  of  the  District  Munsif  of  Mayaveram  in  Original 

Suit  No.  4361  of  1861. 

The  plaintiffs  sued  to  recover  I  veli  6  maws  and  29  J |; 
gulies  of  land  valued  at  rupees  1000,  and  alc»o  rupees. 
721-1 1'6>  being  the  amount  of  produce  for  eight  years. 

from  1854. 

The  plaint  stated  that  the  first  plaintiff  and  first  defen^ 
dant  are  brothers  ;  that  when  they  were  undivided  they 
acquired  the  land  sued  for  in  the  name  of  the  Ist  defendant 
by  means  of  the  common  fund  and  enjoyed  it  in  common 
up  to  the  year  1853  ;  that  subsequently  the  1st  defendant 
illegally  took  sole  possession  of  the  land  and  filed  a  suit 
(No.  9  of  1854)  before  the  Sub-Court  of  Combaconum  for 
division  without  including  the  land  now  sued  for ;  that 
during  the  pendency  of  that  suit,  the  present  1st  plaintiff 
and  1st  defendant  appointed  certain  arbitrators  and  entered 
into  an  agreement  before  them  on  the  23rd  December  1855 
to  the  effect  that  the  land  sued  for  and  other  property 
sliould  be  equally  divided  between  them ;  that  the  Ist 
(a)    Preseot :  Scotland  C.  J.  and  Carmichae],  J. 
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defendant  hkving  afterwards  refused  to  allow  the  first  plain-        1S69. 
tiflF  his  share  in  the  land  under  a  false  pretence  that  it  did  ^  ^  ^-    iqq 
not  form  part  of  the  family  estate,  he  (1st  plaintiff)  was     oj  1»69. 
deferred  to  a  dvil  action.     The  first  defendant  having  in 
his  pleadings  in  Suit  No.  9  of  1834  admitted  that  he  had 
no  title  to  a  share  of  the  land,  the  plaintiffs  sued  for  the 
whole  land  and  produce. 

The  first  defendant,  in  his  first  written  statement,  stated 
that  the  land  in  question  was  purchased  in  his  name  by 
his  sister  CauVery  with  her  own  money;  that  consequently 
neither  he  nor  the  plaintiffs  had  any  title  to  that  land  ; 
that  the  agreement  referred  to  in  the  plaint  was  not  genuine, 
and  that  the  land  in  question  did  not  jneld  profits  to 
the  extent  mentioned  in  the  plaint. 

Tjh«  first  defendant  put  in  another  statement  averring 
that,  his  sister  Cauvery  having  died,  he  had  succeeded  to  by 
her  will  all  her  property  including  the  land  in  question. 

The  issues  were,  Idt,  whether  the  land  in  issue  forms 
part  of  the  family  estate  of  the  parties  as  stated  by  the 
plaintiff's,  or  belongs  to  Cauvery  as  stated  by  the  defen- 
dant8--2nd,  whether  the  agreement  referred  to  in  the 
plaint  is  genuine^'Srd,  whether  the  plaintiffs  aie  entitled 
to  the  whole  land  and  amount  of  produce  as  claimed  by 
them. 

The  Munsif  found  that  the  land  formed  part  of  the 
family  estate,  having  been  acquired  with  the  common  fund 
of  the  family,  and  that  it  was  enjoyed  in  common  by  the 
plaintiffs  and  defendants  tip  to  the  year  1853. 

The  following  is  the  Judgment  of  the  Munsif  upon 
the  third  isaue^ 

It  noV  remains  to  see  whether  the  plaintiffs  are  right 
in  claiming  the  whole  land,  and  I  am  of  opinion  that  they 
are.  As  the  first  defendant  brought  the  Suit  No.  9  of  1854 
for  division,  lie  should  have  included  therein  his  claim  to 
a  share  of  the  land  now  in  issue.  But  he  omitted  to  do  so. 
The  present  first  plaintiflF  in  his  answer  and  rejoinder  in 
that  suit  remonstrated  against  this  omission,  and  the  first 
defendant  in  his  reply  and  depositions 'disclaimed  all  title  to 
a  share  of  the  land  in  issue  and  stated  that  it  belonged  to 
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^"^88.  p*«Tery.  The  defendants  repeat  the  same  disdaJmer  even 
S.A-yo.  109  "*  *'^«"'  P«3e»t  pleadings.  This  amounts  to  an  absolute 
"/  ^'<^-  renunciation  of  thwr  share  in  the  land  in  issue.  Besides, 
by  accepting  what  was  claimed  by  him  as  his  full  share 
and  decreed  to  him  by  the  Sub-Court  of  Combaconum,  tb« 
first  defendant  has  forfeited  all  title  to  a  share  in  the 
land  in  question  according  to  Hindu  Law  under  which  a 
co-sharer  may  waive  his  share  by  accepting  a  bifle,  such 
acceptance  operating  as  an  estoppel  against  him  and  his 
heirs  for  «ver  (Jf«ntt,  Chapter  IX  207,  Mitahiumt  Chapter 
1,  Section  II.  sub-Secfcions  11,  12,  Yainya  Walcya  8  Bigest 
65,  Mayne'a  edUion  of  Svr  Thomaa  Strange' a  Hindu  Law 
1 96  ana  207.)  'I  he  plaintiff  cannot  at  all  be  compelled  to 
do  equity  to  the  defendants  who  have  CMnmitted  iniquity 
to  him.  Under  the  rule  "  he  that  seeks  equity  must  do 
equity"— a  plaintiff  is  not  compellable  to  give  a  defendant 
anything  but  what  the  defendant  might  as  a  plaintlft 
enforce.  .As  the  defendants  in  the  present  case  are  precluded 
from  bringing  a  fresh  suit  for  their  share  of  the  land  in 
issue  by  reason  of  their  having  repeatedly  disclaimed  <dl 
title  thereto  and  ah-eady  obtained  what  they  ckimed  as 
their  whole  share  in  the  former  Suit  No.  9  of  1864,  they 
are  not  at  all  entitled  to  the  benefit  of  the  above  rule  of 
equity  in  the  character  of  defendants.  Apart  from  aU 
these  considerations  the  conduct  of  the  defendants  in  at- 
tempting  to  defraud  the  pkintiff  of  his  share  by  setting  up 
a  title  in  a  third  party  and  producing  false  evidence  la 
support  of  it,  entaUs  on  the  defendants  forfeiture  of  their 
share  according  to  the  text  of  Mmu,  Chapter  IX.  218  and 
M^Mnra  Chapter  I.  Section  IX,  sub-Sections  4,  6  and 
12  (vide  also  MwmuilofJTindu  Lato,  2nd  edition  Section 

!f  1868  )  ^  ''^  ^"^'^*''  ^""^  '''  ^^'^  ^PP**^  *° 

Upon  appeal  the  Principal  Sadr  Amin  confirmed  the 
decision  of  the  District  Munsif. 

The  defendant  presented  a  special  appeal  to  the  Hich 
Court  ® 

Johnstone,  for  the  special  appellant,  the  first  defendant. 

Savundranayagam  PiUai,  for  the  special  respondent 
the  second  plaintiff.  *^ 
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The  Court  delivered  the  following  1869. 

June  28 

JuDOBCENT : — The  parties  in  this  case  are  brothers^  and  s.a.  No.  109 
the  defendant  formerly  brought  a  suit  against  the  plaintiff  ^f  ^^^^- 
(No.  9  of  1 854)  for  partition.  In  that  suit  the  plaintiff,  as 
defendant,  set  up  that,  besides  the  lands  specified  in  the 
plaint,  the  property  now  in  dispute  was  part  of  the 
family  property.  The  defendant  replied  that  it  was  the 
stridanum  of  their  sister,  but  ultimately  the  suit,  was 
disposed  of  by  a  decree  based  on  a  I'azinamah  dividing  all 
the  property  specified  in  the  plaint  and  leaving  the 
defendant  to  recover  his  share  in  this  disputed  land  by 
another  suit  if  he  chose,  which  he  now  brings* 

The  sister  it  appears  is  since  dead,  and  the  defendant 
(formerly  plaintiff)  still  denying  that  it  was  family  pro- 
perty claims  to  hold  it  under  his  sister's  will.  Both  Courts 
have  found  that  the  land  is  family  property,  and  have 
awarded,  not  a  moiety,  but  the  whole  of  the  property 
to  the  plaintiff,  on  the  ground  that  the  defendant  was . 
estopped  by  his  disclaimer  in  the  former  suit,  and  had,  by 
the  fraudulent  title  in  his  sister  which  he  then  set  up, 
entailed  on  himself  forfeiture  of  his  right  to  share  under, 
the  Hindu  tawi 

The  question  as  to  the  land  being  fatnily  property  is 
concluded  by  the  finding  of  i  the  Lower  Appellate  Court. 
With  respect  to  the  estoppel  and  forfeiture,  we  are  of 
opinion  that  the  decision  of  the  Principal  Sadr  Amin  is 
not  maintainable.  The  whole  effect  of  the  defendant's 
conduct  in  the  former  suit* amounts  to  resistance  to  a  just 
claim,  at  most  an  unconscientious  proceeding,  but  certainly 
not  such  as  to  operate  either  as .  an  estoppel  or  forfeiture. 
Without  saying  how  far  the  authorities  quoted  by  the 
Munsif  and  referred  to  in  argument  can  be  considered  as 
of  force  at  the  present  day,  it  is  suflicient  to  observe  that 
they  do  not  extend  to  this  case.  We  are  therefore  of 
opinion  that  the  plaintiff  cannot  recover  more  than  a 
moiety  of  the  property.  Consequently,  the  decree  of  the 
Principal  Sadr  Amin  must  be  modified  to  that  extent. 
The  parties  must  respectively  bear  their  own  costs., 
throughout. 
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Bef erred  Case  No.   13  of  1869. 

AchooBayamah Plaintiff. 

Dhakt  Bam  and  another Defendants. 

The  plaintiff  sued  as  the  assignee  of  a  mortgage  of  immoveable 
property  to  recover  the  amount  of  the  debt  from  the  mort^gor  ii> 
pursoance  of  an  express  con traot  to  pay  the  debt  oont^ned  iu 
the  mortgage. 

The  mortgage  was  executed  before  the  Begisl^ration  Act  (Act 
XYI  of  1664,)  came  into  operatioiK  The  assignmBnt  to  the  plaintiff 
was  executed  after  the  last  Kegistration  Act  (^X  of  1866}  became  law. 

Hdd,  per  Bittleston,  Innes  and  CoUett,  J.J.  J.,  that  the  assignment, 
being  an  instrument  operating  to  create  an  interest  in  immoveable 
property,  and  as  such  requiring  to  be  registered  under  Section  17 
of  Act  XX  of  1866^  was  not  admissible  in  evidence  in  a  suit 
to  enforce  the  personal  obligation  only.  Small  Cause  Court  Referred 
Case  No.  36  of  1868  (6)  dissented  from. 

Per  Scotland,  C.  J. — ^That  an  instrument  which  has  the  two-fold 
operation  of  a  simple  contract  or  bond  to  pay  a  debt  and  a  collateral 
mortgage  security  for  the  debt  is  admissible  in  evidence  for  the 
purpose  of  proving  the  simple  contract  debt. 

1869.      mniS  was  a  case  stated  under  Section  22,  Act XI  of  1865, 
R  C  No   13  ^     ^y  ^'  ^*  Bird,  the  Acting  Judge  of  the  Cantonment 
of  1869.      Court  of  Small  Causes  at  Cannanore,  in  Suit  Na  181 
of  1868. 

The  case  stated  was  as  follows  ^— 

This  is  a  suit  brought  by  plaintiff,  through  her  vakil, 
against  the  defendants  for  the  recovery  of  rupees  103-8»(> 
on  account  ofmoney  due  on  a  bond,  with  interest. 

The  case  came  on  for  hearing  before  me  on  the  26th  day 
of  February  1869,  and  was  adjourned  for  further  considera^ 
tioD,  subject  to  the  decision  of  the  High  Court  upon  the 
following  case* 

On  the  3rd  August  1864*,  the  defendants  executed  a 
bond  to  one  Jugganath  Mudeliar  for  rupees  100  with 
interest  on  account  of  money  lent  mortgaging  certain 
immoveable  property,  viz.,  a  house  and  its  compound,  as 
security  for  the  due  payment  of  the  debt 

(a)  Present:  Scotland,  C.  J.  and  Bitt'eston,  Innes  and  CoUett^  JJ. 
(6)  IT.  Madras  High  Court  Ileports,  page  1T4. 
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It  will  be  observed  that  when  this  bond  was  executed,       1869. 
Act  XVI  of  1864  had  not  come  into  operation.  'Rly~N~^2 

On  1st  Jaly    1866  Jugganath  Mudeliar   executed  a  — 2l 1— 

bond  to  the  plaintiff  io  the  present  suit  for  payment  of  a 
debt  due  to  her,  selling  and  transferring  to  her  all  his  right 
to  the  bond  executed  on  3rd  August  1864  between  the 
two  defendants  and  himself  and  informed  the  defendants, 
and  they  allowed  the  same.  This  bond  was  not  registered 
as  directed  in  Section  17  of  Act  XX  of  1866.  Defendants' 
vakil  admits  the  execution  of  the  original  bond  between 
the  defendants  and  Jugganath  Mudeliar,  but  takes  objec* 
tion  to  being  sued  by  plaintiff  thereon,  as  the  bond  exe- 
cuted by  Jugganath  Mudeliar  to  plaintiff  selling  all  his 
right  on  the  bond  is  inadmissible  not  having  been 
registered. 

Plaintiff  brings  forward  her  claim  on  the  first  bond 
executed  in  1864,  which  she  states  does  not  require  to  be 
registered,  and  that  she  can  bring  evidence  to  prove  the 
sale  and  transfer  of  the  first  bond  mentioned  in  the 
second  bond  dated  1st  July  1866. 

Defendants  object  to  this,  on  the  ground  that  the 
plaintiff  is  not  the  proper  party  to  claim  the  amount  due 
on  the  said  bond  for  the  reason  already  stated. 

Upon  the  foregoing  facts«  the  Court  is  of  opinion 
that  the  bond  executed  in  1866  is  not  admissible  in 
evidence  inasmuch  as  it  was  not  registered,  but  that  the 
bond  of  1864  is  admissible  although  not  registered,  as  it 
was  executed  prior  to  Act  XYI  of  1864  having  come  into 
operation,  and  the  present  plaintiff  can  file  a  suit  against 
defendants  on  the  original  bond  supporting  by  evidence 
that  the  bond  was  sold  and  transferred  to  her  by  Jugga- 
nath Mudeliar. 

Questions  for  the  decision  of  the  High  Court  are:^- 

1.  Whether  plaintiff,  having  failed  to  register  the 
bond  executed  between  her  and  Jugganath  Mudeliar,  and 
consequent  thereon  its  being  inadmissiblci  can  sue  the 
defendants  on  the  original  bond  and  bring  forward 
evidence  to  prove  the  transfer  ? 


380  madbas  high  court  bepohts. 

1^6^-  2.     Must  an  instrument  executed  before  the  operation 

^  Q  j^^  ^3  of  Act  XVI  of  1864  be  registered  before  any  action  can  be 
of^^^^'     taken  on  it,  or  it  can  be  admitted  in  evidence  ? 

No  Counsel  were  instructed. 

The  Court  delivered  the  following  judgments  : — 

CoLLBTT,  J. — The  answer  to  the  first  question  as  it  is 
stated  by  the  Court  of  Small  Causes  is  clearly  no.  The 
assignment  is  by  an  instrument  in  writing  and  if  that  is 
not  admissible  in  evidence,  because  not  registered,  it  is 
not  allowable  to  give  other  evidence  of  the  assignment. 
The  answer  to  the  second  question  is  also  no.  It 
would  be  sufficient  for  the  disposal  of  the  reference 
if  we  simply  answered  the  questions  as  they  have 
been  stated  to  us,  but  I  am  afraid  that  if  we  did  so, 
wo  should  be  leaving  the  Court  below  to  take  an  erroneous 
view  of  the  case,  as  from  the  facts  stated  it  is  apparent 
that  the  question  requisite  to  the  right  disposal  of  the 
case  has  not  been  raised  and  stated.  The  document  of  the 
Srd  August  1864  created  an  interest  in  immoveable  pro- 
perty, and  the  document  of  the  1st  July  1866  operated 
as  an  assignment  of  that  interest  and  the  value  was  rupees 
100,  and  this  latter  document  was  therefore  within  Section 
17,  Act  XX  of  1866,  and  ought  to  have  been  registered. 
But  this  is  a  Small  Cause  suit,  and  the  object  of  the  suit  is 
necessarily  limited  to  enforcing  the  personal  obligation,  and 
the  question  in  the  case  that  really  arises  to  be  considered 
is,  whether  the  document  of  the  1st  July  J  866  can  be  given 
in  evidence  in  a  suit  to  enforce  the  personal  liability  for 
the  debt,  though  by  Section  49  of  the  Registration  Act  it 
would  be  inadmissible  in  evidence  in  a  suit  to  enforce  the 
interest  in  the  land  ?  In  Referred  Small  Cause  Case  S6  of 
1868(a)  this  question  was  decided  by  this  Court  in  the  affir- 
mative. There  are  two  Bengal  cases  on  the  point  which  are 
to  the  same  effect.  One  is  reported  in  9  Calcutta  W,  R,  3, 
{Civil  Rulings)  in  which  Peacock^  Chief  Jvstice,  took  part 
but  gave  no  reasons  for  his  judgment  ;  and  the  other  is  in 
10  Calcutta  W.  JR.  252 ;  {Civil  Rulings,)  in  which  the  rea- 
sons given  are  such,  as,  accoiding  to  the  decisions  of  the 

(a)    Ante  page  174. 
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Madras  High  Court  would  in  this  Court  be  regarded  ,^^^3- 
as  erroneous.  The  terms  of  Section  49  are  that  "  No  ^  c  No,  13 
instrument  required  by  Section  17  to  be  registered  shall  be  ofi^^^- 
received  in  evidence  in  any  Civil  proceeding  in  any  Court 
unless  it  be  registered/'  These  are  the  words  of  the  Sec- 
tion which  raise  doubts  in  my  mind.  In  the  Bengal  cases 
reliance  seems  to  have  been  placed  on  the  fact  that  it  was 
not  sought  by  the  suit  to  "  aflFect  any  immoveable  property/' 
referring  to  the  words  of  the  latter  part  of  the  Section. 
But  it  is  not,  as  it  seems  to  me,  in  these  words  that  the 
diflBculty  lies.  The  difficulty  to  my  mind  is  how  the  words 
in  the  first  part  of  the  Section  quoted  above  are  to  be  got 
over.  This  document  of  1866  is  undoubtedly  an  instrument  . 
which,  as  an  entirety,  is  requii-ed  by  Section  17  to  be  regis- 
tered, and  the^  prohibitive  words  of  Section  49  are  very 
wide  and  general,  *'  in  any  Civil  proceeding  in  any  Court," 
that  is,  ap  it  seems  to  me,  for  any  purpose  whatever  as 
evidence,  whether  to  afiect  the  property  or  not.  I  should 
be  glad  to  be  able  to  take  the  view  adopted  in  Small  Cause 
Referred  Case  36  of  1868  (a),  for  nodoubt  prohibitions  of  this 
nature  occasionally  work  great  injustice,  but  it  seems  to  me 
that  the  above  cited  words  are  so  wide  that  1  cannot  rightly 
concur  in  following  that  judgment.  I  observe  that  though 
the  registration  of  the  document  of  186.4  was  not  compul- 
sory, yet  it  was  an  instrument  which  from  its  nature  might 
have  been  registered  under  the  old  Regulation.  No  ques- 
tion as  a  consequence  of  this  has  been  raised  between  the 
parties,  and  I  do  not  wish  to  suggest  any,  but  I  on-ly  notice 
this  feature  in  the  case  that  it  may  not  be  supposed  to 
have  escaped  observation. 

BiTTLESTON,  J— It  this  case  is  to  be  decided  independ- 
ently of  authority,  1  must  express  my  concurrence  in 
the  opinion  of  Mr.  Justice  Collett. 

Act  XX  of  1866,  Section  17,  expressly  requires  that 
certain  instruments  SB  XhL  be  registered,  and  the  instrument 
in  question  is  one  of  the  kind  there  referred  to.  By  Sec- 
tion 22,  the  time  within  which  registration  is  to  take  place 
is  fixed  at  four  months  from  the  date  of  execution  except  • 
under  special  circumstences  and  it  appears  to  me  that,  quite 

(a)    Ante  page  174^ 
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1869.      independently  of  the  purpose  of  furnishing  Batisfiactory 
j^  ^   . — ^  proof  of  the  transaction  in  case  of  di8pute,[the  Legislature 
of  1869.     intended  to  itiaist  upon  compliance  with  the  above  require- 
ments in  order  that  a  complete  registry  of  the  titles  to  land 
throughout  the  country  might  by  degrees  be  obtained.     In 
furtherance  of  this  object,  the   decrees  of  Courts  affecting 
land  are  required  to  be  registered,  though  practically  no 
additional  security  as  respects  proof  is  thereby  afforded. 
Then  Section  49  in  distinct  terms  provides  that  no  instru- 
ment required  to  be  registered  shall  be  received  in  evidence 
in  any  Civil  proceeding  in  any  Court,  unless  it  shall  have 
been  registered  in  accordance  with  the   Act.    The  only 
question  which  (as  it  seems  to  me)  the  Court  can  consider 
under  this  Section  is,  whether  the  unregistered  instrument 
was  one   which  by  the  Act  is  required  to  be    registered 
within  four  months  of  the  execution.  This  question  is  to  be 
determined  by  the  nature  of  the  instrument  at  the  time  of  its 
execution,  and  not  by  the  purpose  of  the  suit  in  which  it 
may  be  afterwards  tendered  in  evidence  ;  and  if  that  ques* 
tion  must  bo  answered  in  the  affirmative,  it  seems  to  me 
that  the  Legislature  has  prohibited  every  Court  from  receiv* 
ing  the  instrument  in  evidence  in  any  suit.    The  English 
decisions  as  to  the  admissibility  of  unstamped  documents 
for  a  collateral  purpose,  do  not,  I  think,  afford  a  safe  guide 
to  the  construction  of  the  Indian  Registration  Act 

I  have  given  my  opinion  in  this  case  independently  of 
the  authorities  which  have  been  referred  to,  because  the 
Chief  Justice  and  Mr.  Justice  Collett,  before  whom  it  came 
in  the  first  instance,  have  desired  that  it  should  be 
submitted  to  the  judgment  of  the  whole  Court;  and 
because  it  appears  that  two  other  Judges  as  well  as 
myself  dissent  from  the  ruling  in  Beferred  Case  No.  36 
of  1868.  (a) 

Iknes,  J. — It  seems  to  me  that  the  question  of  the 
admissibility  in  evidence  of  the  document  of  1866  has 
neither  arisen  in  this  case  nor  been  referred  by  the 
Judge,  and  that  therefore  it  does  not  call  for  any  opinion. 

Plaintiff  offered  the  document  of  1866  in  evidence,  but 
upon  the  objection  being  taken  to  its  admissibility,  he 

^     (a)    Ante  page  174, 
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seems  to  have  acqaiesced  in  the  objection  and  determined       l^^* 
to  prove  the  assignment  aliunde,  which  of  course  he  could  >  q  ^Vo  la 
not  do,  and  this  is  the  answer  to  the  first  question  referred     of  i869> 
by  the  Judge.    To  the  second  question  the  answer  should 
be  also  in  the  negative.     Although  I  do  not  consider  that 
the  question  of  the  admissibility  in  evidence  of  the  docu- 
ment of  1866  arises  in  this  case,  I  will  give  my  opinion 
upon    the    questioui  as   the    Chief    Justice,    Sir  Adam 
Bittleston,  and  Mr.  Justice  Collett  think  thnt  it  does  arise. 
The  decision  in  Referred  Case  No.  36  of  1868  (a)  decided 
the  point  now  raised^  but  I  cannot  bring  my  mind  to  agree 
in  that  decision. 

The  question,  as  applicable  to  the  facts  of  the  present 
case,  seems  to  me  to>  depend  upon  whether  the  document 
is  one  which  by  Section  17  of  Act  XX  of  1866  is  required 
to  be  registered.  If  it  is,  I  do  not  see  how  thx^  prohibition 
of  Section  49  can  be  got  over.  Undoubtedly  it  is  an 
instrument  which  operates  to  create  an  interest  in  immove* 
able  property,  and  as  such  it  appears  to  me  that  the  provi* 
sions  of  Section  17  require  that  it  shall  be  registered,  and 
the  circumstance  that  it  is  ofi'ered  in  evidence  to  prove  a 
further  interest  created  by  the  instrument,  which,.if  it  stood 
akme,  would  not  render  registration  obligatory  under  Sec- 
tion 17,  does  not  seem  to  me  to  except  the  instrument  from 
the  operation  of  Section  id.  It  is  not  on  that  account  the 
less  an  instrument  which  required  registration. 

It  seems  to  me  impossible  to  say  thai;  in  certain  respects 
it  is  an  instrument  which  required  registration  andin  certain 
other  respects  is  not  so.  Such  provisions  of  the  instrument 
as,  if  they  stood  by  themselves,  would  not  render  regis- 
tration obligatory  cannot  be  separated  from  the  other 
portions  in  respect  of  which  it  is  obligatory.  And  though  it 
is  possible  that  the  Legislature  may  niot  have  intended  to 
shut  out  such  instruments  from  being  given  in  evidence  of 
interests  other  than  those  in  respect  of  which  registration 
was  obligatory,  the  language  of  the  Section  appears  to  me 
BO  clear  as  to  leave  no  room  for  a  resort  to  other  means 
than  the  plain  meaning  of  thelanguageitself  for  ascertaining 
the  intention  of  the  Legislature.  I  am  therefore  of  opinion 
that  the  instrument  was  not  admissible  in  evid^ice. 

(a)    Ante 
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j2^^o.  Scotland,  C.    J— The    plaintiff  ia    this    case  sues 

Ji.  C.  No.  13  as  assignee  to  recover  on  the   instrument  dated  the  3rd 

^f  ^^^'  August  1864  as  a  simple  contract  to  pay  a  debt,  and  I 
understand  from  the  case  that  the  assignment  by  Juggnath 
Mudeliar  to  the  plaintiff  was  made  by  the  instrument 
dated  the  1st  July  1866,  and  transferred  all  Jugganath's 
rights  under  the  former  instrument.  That  being  so,  proof 
of  the  instrument  of  assignment  was  essential  to  entitle 
the  plaintiff  to  recover,  and  other  evidence  of  it  is  not 
admissible.  This  is  an  answer  to  the  first  question  sub- 
mitted for  decision.  But  the  question  affirms  the  inadmissi- 
bility of  the  assignment  and  makes  it  necessary  to  consider 
whether,  as  it  purports  to  transfer  Jugganath's  right  as 
mortgagee  in  certain  immoveable  property  under  the  in- 
strument sued  upon  and  has  not  been  registered  under  Act 
XX  of  1866,  it  is  rendered  by  Section  49  of  that  Act  un- 
available as  an  assignment  of  the  debt  simply,  and  in  my 
opinion  it  is  not.  I  have  not  been  able,  after  the  further 
consideration  which  the  opinions  of  my  learned  colleagues 
have  led  me  to  give  to  the  provisions  of  the  Act,  to  alter 
the  opinion  that  the  construction  which  is  expressed  in  the 
Judgment  in  Small  Cause  Referred  Case  No.  36. of  1868  (a) 
\R  the  one  that  best  gives  effect  to  the  intention  of  the  Act. 
The  object  of  Section  49  was  solely,  I  think,  to  prevent 
instruments  from  being  of  legal  force  for  any  of  the  pur* 
poses  which  make  registration  compulsory  under  Section  17. 
This  is  especially  made  evident  by  the  words  in  Section. 
49 '' or  shall  affect  any  property  comprised  therein."  To 
give  due  effect  to  the  intention  of  the  Legislature  as  well 
in  regard  to  optional  registration  under  Section  18  as  to 
compulsory  registration  under  Section  17,  it  appears  to  me 
that  Section  49 should  be  read  as  if  it  had  expressly  said  that 
no  instrument  should  be  received  in  evidence,  &c.,  for  any 
of  the  purposes  specified  in  Section  17  unless  registered. 
Upon  this  construction  it  is  that  I  consider  it  inaccordance 
with  the  intention  of  the  Legislature  to  hold  that  an  in- 
strument which  has  the  two-fold  operation  of  a  simple  con- 
tract or  bond  to  pay  a  debt  and  a  collateral  mortgage 
security  for  the  debt^  as  well  as  an  instrument  which  pur- 
ports to  be  an  assignment  of  such  contract  and  security  ia 

(a)    Ante 
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udmissible  in  evidence  for  the  purpose  of  proving  the  aepa-        ^®^?X 
rate  liability  under  the  simple  contract  in  respect  of  which  SToTiToriS 
registration  was  not  required  by  Section  17.  o/iQ69. 

The  second  question  submitted  in  the  case  admits  of  no 
doubt.  Registration  of  the  bond  executed  by  the  defend- 
ant befoie  the  passing  of  Act  XVI  of  1864  was  not  neces- 
sary to  render  it  a  valid  instrument. 


appellate  SuvisltitrUon  (aj 

Special  Appeal  No.  411  of  1868. 

NiJAMUDiN.. Special  Appellant. 

Mahammadali  and  another Special  Respondents. 

An  admission  or  acknowledgment  in  writing  under  Section 
4  of  the  Limitation  Act  (Act  XIV  of  1869),  is  sufficient  to  give  a  new 
period  of  limitation  although  a  promise  to  pay  on  request  is  not 
inferrible  from  it.  The  word  due  in  the  Section  means  no  more 
than  that  the  debt  is  owing  and  that  there  is  an  existing  obligation 
to  pay  it. 

An  acknowledgment  made  in  writing  to  a  third  party  and  not 
to  the  creditor  is  sufficient  under  the  Section. 

€«««•«.— Whether  an  acknowledgment  to  satisfy  the  Section  must 
be  made  before  suit. 

The  Englinh  and  Indian  Law  of  Limitation  considered  and 
contrasted. 

THIS.was  a  Special  Appeal  against  the  decree  of  Srini  vassa       1869. 
Row,   the  Principal  Sadr  Amin    of  Mangalore,    in      *^^^'  ^'  > 
Regular  Appeal  No.  398  of  1866,  reversing  the  decree  of '^' ^iSGsf^ ^ 
the  Court  of  the  District  Munsif  of  Mangalore  in  Original 
Suit  No.  193  of  1864. 

The  plaintiffs  brought  this  suit  in  order  to  recover 
from  the  defendants  the  sum  of  rupees  784-5-4,  being  the 
balance  of  interest  and  principal  due  under  the  document 
executed  by  the  defendants'  deceased  father  Siyabuddin  to 
Saiyad  Abdulrahiman,  the  deceased  maternal  uncle  of  the 
1st  plaintifPs  daughter,  the  2nd  plaintiff, 

(a)  Present :  Scotland,  C.  J,  and  Collett,  J. 
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1869.  I'he  1st  defendant  stated  that  according  to  the  karar 

S~X^A'o  '411  ®^^c^^®^  ^y  ^^^  plaintiflTs  ancestor  Abdulrahiman  to  the 
q/'1Bu8.  defendants'  grandfather  Maliommad  Aminuddin  Saheb,  the 
interest  due  under  the  disputed  document  was  paid  by  means 
of  the  produce  of  the  land  sold  conditionally  by  the  1st 
defendant's  father  to  the  said  Abdulrahiman  ;  that  conse- 
quently there  was  no  reason  for  the  interest  being  paid 
separately  ;  that  in  case  of  the  plain tift^s  giving  up  the  said 
land  which  was  claimed  in  Suit  No.  79  of  1865  brought  by 
the  1st  defendant  under  the  karar,  the  principal  amount 
would  be  paid^ 

The  Munsif  gave  the  following  judgment  dismissing 
the  suit  : — As  it  appears  from  the  plaint  itself  that  the  term 
fixed  for  the  payment  of  disputed  money  had  expired  on 
the  6th  April    1845,  the  plaintifi's  claim  is  barred  by  the 
Limitation  [Rules.      The   circumstance' of  the  defendants 
having,  after  the  expiration  of  the  term,  paid  interest  does 
not  remove  the  bar.    Though  the  Ist  defendant  maintained 
that  Abdulrahiman  executed  a  karar  to  the  grandfather  of 
the  former  with  a  stipulation  of  relinquishing  the  land  sold 
by  the  1st  defendant's  father  to  the  said  Abdulrahiman  in 
the   event  of    the   sale   amount  thereof  as   well  as   the 
amount  of  the  disputed  document  being   paid  within  the 
2l8t  July  1865,  yet  the   said  kai'ar  was  pleaded  by  the 
plaintiffs  to  be  a  forgery,   and   was   cancelled  in  Suit  No. 
79.     The  1st  defendant   consented  to  give  the  disputed 
debt  on  the  condition  that  the  land  sold   conditionally  by 
his  father  to   Abdulrahiman  should   be   returned   to  him 
(1st  defendant),  and  the  Court,  having  considered  the  same 
independently  of  such  condition,  comes  to  the  conclusion 
that  the  said  consent  is  not  to  be  considered  to  be  of  such 
kind  as  is  necessary  under  Section  4  of  Act  XIV  of  1859, 
for  the  prolongation  of  the  period  limited  for  the  demand  of 
debts.    Consequently,   the  plaintiffs'  claim  has  been  dis- 
missed with  costs. 

The  plaintiffs  appealed,  and  the  Principal  Sadr  Amin 
came  to  the  conclusion  that  the  decision  of  the  Lower 
Court  was  erroneous  for  the  following  reasons  :«— 
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Even  though  the  term  fixed  for  the  payment  of  the       jliy\^ 
amount  of  the  document  A,  for  the  recovery  of  which  the  sTAVA'oTiii 
present  suit  has  been  brought,  had  expired,  and  the  plea      ^^^^^^ 
raised  by  the  Ist  defendant  under  the  karar  No.  I  was  set 
aside  as  being  false   and  unfair,  still,   the  Principal  Sadc 
Amin   does  not  accept  the  conclusion  arrived  at  by  the 
Munsif  to  the  effect  that  tlie  plaintlft^s  claim  was  barred 
by  the  Limitation  Rules. 

The  1st  defendant,  who  is  the  yajaman  of  the  other 
defendants,  and  who  opposes  the  plaintiffs'  claim,  admits 
even  now  that  his  father  had  bond  fide  executed  the  docu- 
ment A  to  the  plaintiffs  ancestor  Saiyad  Abdulrahiman, 
and  that  the  amount  thereof  is  payable.  Besides  this,  the 
1st  defendant  having,  prior  to  the  institution  of  the  present 
suit  by  the  plaintiff's,  produced  before  the  Court  on  the 
20th  July  1864}  the  amount  of  the  said  document,  request- 
ing the  same  to  be  caused  to  be  paid  to  the  present  plain- 
tiffs and  others  who  are  the  heirs  of  the  said  Abdulrahiman, 
presented  the  petition,  exhibit  XIX  of  the  Appeal  Suit  No. 
312.  Moreover,  he  (the  1st  defendant)  preferred  the  suit 
which  gave  rise  to  the  Appeal  Suit  No.  312  setting  forth 
that  the  amount  of  this  disputed  document  also  should  be 
caused  to  be  paid  by  him,  and  the  land,  &c.,  for  which  a 
deed  of  sale  was  passed  by  his  (1st  defendant's)  father  to  the 
said  Abdulrahiman,  should  be  directed  to  be  given  over  to 
him.  Though  the  Ist  defendant  got  up  the  karar  exhibit 
No.  I  of  the  present  suit,  and  carried  on  proceedings  in 
support  of  the  same,  yet  the  admission  made  by  him  to 
the  effect  that  the  amount  of  the  document  A  is  pa^'able, 
cannot  be  set  aside,  inasmuch  as  the  document  A  as  well  as 
the  circumstance  of  the  amount  thereof  havingbeen  payable 
by  the  Ist  defendant's  father  to  the  plaintiff^s  ancestor 
Abdulrahiman  is  true.  Though  the  term  of  the  said  docu- 
ment had  expired,  and  the  claim  may  be  barred  by  the 
Limitation  Rules>  yet,  as  the  1st  defendant  admitted  the  fact 
of  the  money  being  payable  and  produced  the  .same 
before  the  Court  together  with  a  written  consent,  the 
period  of  limitation  will  run  newly  from  that  date  under 
Section  4  of  Act  XIV  of  1859.    Consequently,  the  fact  of. 
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1509.       the  limitation  period  having  expired  already  c&nnot  affect 
T~x — TTT  ^^^  plaintiff's  claim. 


S,  A.  So,  All 
0/1668. 

'  The  defendant  appealed  specially  to  the  High  Court. 

Srinivaesa  Chariyar.  for  the  special  appellant,  (1st 
defendant.) 

Parthasarathy  Aiyangar,  for  the  speinal  respondents, 

(plaintiffs^. 

The  Court  delivered  the  following 

Judgment  :— This  is  an  appeal  from  a  decree  for 
the  payment  by  the  defendants  to  the  plaintiffs  of  the 
priDcipal  sum  which  became  payable  on  the  6th  April 
1845  under  an  agreement  executed  by  the  defendant's 
father  in  favor  of  the  maternal  uncle  of  the  2nd  plaintiff 
together  with  interest ;  and  the  question  to  be  determined 
is  whether  there  has  been  a  su£Scient  acknowledgment 
in  writmg  by  the  defendants  to  give  a  new  period  of 
limitation  under  Section  4  of  Act  XIV  of  1859. 

The  Lower  Appellate  Court  appears  to  have  decided 
the  case  upon  the  joint  effect  of  the  1st  defendant's  state- 
ments in  the  Miscellaneous  Petition  signed  by  him^  and 

dated  the  20th  Jaly  1864,  and  in  the  written  st-atement 
put  in  by  him  as  the  yejaman  of  the  other  defendants  in 
answer  to  the  plaint.  But  the  documents  have  been  very 
properly  dealt  with  separately  in  argument.  The  petition 
appears  to  have  been  presented  to  the  Court  of  First 
Instance  a  short  time  prior  to  the  institution  of  this  suit, 
but  not  in  any  pending  suit  or  proceeding,  and  proljably 
with  a  view  to  induce  the  plaintiffs  through  the  interfere 
ence  of  the  Court  to  accept  its  terms  rather  than  sue  on 
their  claims.  Nothingi  however,  appears  to  have  been  done 
upon  it. 

It  sets  forth  that  before  the  execution  of  the  agree- 
ment upon  which  this  suit  is  brought,  certain  property  had 
been  sold  by  the  defendant'^  father  to  the    2nd  plaintiff^s 
maternal  uncle,  Abduliahiman,  for  rupees  600,  subject  to  tk 
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condition  of  re-saJe  limited  to  the  6th  April  1845.    That        1869. 

the  principal  sum  rupees  500,  for  which  the  said  agreement  ^  ^  ^^  '^^ 

was  executed,  was  due  to  Abdulrahiman  independently  of      o/  1868. 

the  amount  of  the   consideration  mentioned  in   the   sale* 

deed  and  payable  on  the  same  day.     That  on  the  death  of 

the    defendants'   father  their    grandfather  entered   into 

an  agreement  with  Abdulrahiman  for  the  application  oi 

the  produce  of  the  land  sold  to  the  payment  of  the  interest 

on  the  said  sum,   and   thereupon  Abdulrahiman  executed 

a  karar  stipulating  to  return  the  land  with  the  documents 

if  the  purchase  money  and   the   rupees   500  were  paid  by 

the  2l3t  July  1865.     Then  after  referring  to  the  death  of 

the  defendant's  grandfather  and  Abdulrahiman,  it  further 

states   that  as   the   time  for  the  paj'ment  of  the  fourth 

instalment   was  to  expire  on  the  next  day,  the  petitioner 

had   produced   therewith   rupees   1100     "  which    is   the 

sum  due  on  the  whole  according  to  the  said  karar,  and 

also  under  the  said   deed  of  sale,"  and   concludes  with  a 

request  that  the  money  might  be  received  and  caused  to  be 

paid  to  the  true  heir  of  Abdulrahiman,  and  the  land  directed 

to  be  given  up  with  the  documents  relating  thereto. 

■ 

The  karar  stated  ta  have  been  entered  into  by  the 
defendant's  grandfather  has,  it  appears,  been  found  in 
another  suit,  decided  since  the  institution  of  this  suit,  to  be  a 
forgery,  but  that  can  make  no  diflference  in  the  considera- 
tion of  the  point  naw  raised,  which  is  simply  one  of  con- 
struction,— does  the  petition  contain  such  an  acknowledg- 
ment and  admission  as  Section  4  of  the  Act  of  Limitations 
requires  ?  It  acknowldges  in  the  most  distinct  terms  that 
the  principal  sum  sued  for  was  an  existing  debt  which  the 
defendant  was  liable  to  pay,  but  not  an  immediate  liability 
to  pay  such  debt,  for  the  acknowledgment  is  coupled  with 
the  statement  that  the  whole  amount  would  not  be  pay- 
able until  the  21st  of  July  in  the  next  year,  and  the  proffer 
of  payment  is  subject  to  a  condition  which  the  plaintiffs 
repudiate.  It  is  not  therefore  such  an  acknowledgment  as 
would  take  a  case  out  of  the  opei^ation  of  the  English 
Statute  of  Limitations  for  the  reason  that  it  would  not. 
support  a  promise  to  pay  on  request. 
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1869^.  But  that  is  not  an  objection  under  the  4th  Section  of 

fix 

IS  A.  iVo.411  ^^'®  Indian  Act,  as  it  does  not  in  our  opinion  require  an 
of^^^^'  admission  evidencing  a  promise  to  pay.  This  point  was 
observed  upon  in  the  case  of  Kistna  Row  v.  Hachapa 
Sugapa,  2  Madras  H,  C,  Reports^  310,  and  the  Judges  who 
decided  the  case  intimated  the  opinion  that  an  acknowledg- 
ment which  contained  a  distinct  admission  of  a  debt  due 
and  owing  to  the  creditor  would  suffice  to  satisfy  the  Sec- 
tion, although  accompanied  with  expressions  which  pre- 
cluded the  inference  of  a  promise  to  pay  on  request.  That 
opinion  was  concurred  in  and  made  a  ground  of  decision 
in  the  case  of  John  Young  v.  Mangala  Pilly  Ramaya,  3 
Madras  H,  C.  RepoHs,  309,  and  we  are  satisfied  that  the 
Section  has  in  this  respect  been  rightly  interpreted.  The 
English  rule  rests  on  the  grounds  that  at  the  time  of 
passing  of  Lord  Tenterden's  Act,  9  Geo.  4,  Cap.  14,  an 
acknowledgment  was  sufficient  to  defeat  the  Statute  of 
Limitations  (21  Jac.  1)  only  when  it  expressed  or  evidenced 
by  implication  a  promise  to  .pay  so  as  to  give  a  new  cause 
of  action,  and  that  9  Geo  4,  Cap.  14  merely  sub- 
stituted proof  by  writing  for  verbal  testimony.  In  both 
these  respects  there  is  the  wide  ditference  between  the  1st 
Section  of  9  Geo.  4,  Cap.  14,  and  the  4th  Section  of 
the  Indian  Act,  that  the  latter  was  not  passed 
with  reference  to  a  state  of  law  at  all  similar  anywhere 
in  India,  we  believe,  and  it  does  not  provide  for  a  written 
acknowledgment  as  evidence  of  a  new  contract,  but  that 
a  written  admission  of  a  debt  shall  give  a  fresh  period 
of  limitation  for  a  suit  to.,  enforce  the  original  liability. 
The  whole  language  of  the  Section  shows  clearly,  we 
think,  that  the  purpose  of  the  Legislature  was  simply  to 
provide  for  the  renewal  of  the  right  to  bring  the  suit 
which  might  have  been  brought  but  for  the  bar  under  one 
of  the  other  Sections  of  the  Act. 

But  although  the  acknowledgment  is  not  objectionable  • 
because  a  promise  to  pay  on  request  is  not  inferrible  from 
it,  we  must  consider  whether  the  Section  requires  an  ad- 
mission that  the  debt  is  payab^,  for  if  so  the  plaintiflTs  right 
to  sue  was  renewed  only  as  to  a  part  of  the  debt.  The 
words  of  the  Section  are — "  If  the  person  who  but  for  the 
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law  of  limitation  would  ^be  liable  to  pay  tbe  same  shall        1869. 
have  admitted  that  such  a  debt  or  legacy  or  any  part-g    .  ^"^i 
thereof  is  due   by  an  acknowledgment  in  writing   signed      of  1868. 
by  him."     In  speaking  of  a  debt,  the  woi-d  "  due"  is  not 
unfrequently  used  in  the  sense  of"  payable,"  but  its  proper 
signification  does  not  require  that  it  should  be  understood 
to  mean  more  than  that  the  debt  is  owing— that  there  is  an 
existing  obligation  to  pay  it,  and  we  think  that  this  is  the 
sense  in  which  it  is  used   in  the  Section.     It  requires  in 
general  language  that  there  should  be  an  admission  of  a 
liability  to  pay  on  the  part  of  the  person  making  the  ac- 
knowledgment, and  there  is  nothing  to  show  that  an  ad- 
mission of  liability  to  an  existing  ascertained  debt  payable 
at  a  future  day  was  intended  to  be  excluded  ;  and  the  word 
**  due"  is  applicable  to  such  a  debt.   We  think  therefore  that 
the  statement  in  the  petition  as  to  the  date   of  payment 
does  not  affect  the  admission. 

The  further  point  arises  in  the  case  whether  the  ad- 
mission is  inoperatire  because  it  was  made  to  the  Court  of 
First  Instance  and  not  to  the  plaintiff.  We  can  see  nothing 
in  the  Section  to  warrant  its  being  construed  to  apply  only 
to  admissions  made  to  the  creditor  himself,  and  if  it  cannot 
be  so  restricted  it  must  have  a  perfectly  general  operation. 
The  absence  of  any  express  mention  of  the  person  to  whom 
the  acknowledgment  should  be  made,  such  as  is  to  be  found 
in  the  English  Limitation  Act  relating  to  real  property, 
(3  and  4  William  4,  Cap.  27,  Section  14,)  is  of  itself  strong 
to  show  that  such  a  construction  was  not  intended.  Again 
the  whole  object  of  the  provision  being  obviously  to  give 
the  benefit  of  a  fresh  period  of  limitation  when  the  liabi- 
lity to  a  debt  had  been  admitted  in  writing,  there  seems 
to  us  to  be  no  good  reason  -v^hy  the  Legislature  should 
have  required  the  writing  to  be  addressed  to  the  creditor 
alone,  and  the  language  used  appears  to  us  to  be  general 
in  its  import. 

We  have  met  with  a  case  {Persaud  Doas  v.  Deurnautt 
Dey  reported  in  Hyde's  Rep,  for  1862-63,  page  15),  in  which 
it  was  decided  by  a  late  learned  Judge  of  the  High  Court 
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18C9.       of  Bengal  that  an  admission  stating  that  a  debt  was  still 
X- .   ^^  \^Y  due  did  not  amount  to  an  acknowledgment  of  a  liability 
qf  1868.      to  the  person  to  whom  the  debt  was,^due,  and  was  there- 
fore an  insuflScient  admission.    But   there,  according  to 
OUT  understanding  of  the  case,  the  writing  did  not  state 
that  the  admitted  debt  was  due  to  the  creditor,  and  we 
infer  from  the   reasons  in   the  judgment  that  probably 
the  decision  would  have  been  different,, had   the   writing 
contained   such  "a  statement.    In  this  view,  the  case  is 
distinguishable,  for  here  there  is  a  distinct  admission  of 
liability  to  pay  the  debt  to  the  plaintiff,  and  we  agree  that 
such  an  admission  is^necessary. 

The  English  cases  in  which  it  has  been  held  that 
acknowledgments  to  third  persons  were  not  sufficient  under 
Lord  Tenterd en's  Act,  and  which  will  be  found  referred 
to  in  Howcutt  v.  Bonser,  3.  Exch.  Reports,  491,  have,  wo 
think,  no  useful  bearing  on  this  question.  They  rest 
entirely  upon  the  principle  that  an  acknowledgment  to  be 
sufficient  under  the  Act  must  amount  to  a  promise  to  pay 
on  request  so  as  to  create  a  fresh  cause  of  action,  and 
necessarily  therefore^  must  be  made  to  the  creditor  suing 
to  recover  the  debt,  but  by  the  [construction  of  the  4th 
Section  of  the  Indian  Act,  which  we  have  just  laid  down, 
that  principle  is  rendered  altogether  inapplicable. 

For  these  reasons  we  decide  that  the  admission  con* 
tained  in  the  petition  addressed  to  the  Court  of  First  In- 
stance was  sufficient  to  giv^  a  fresh  period  of  limitation, 
and  this  decision  makes  it  unnecessary  to  consider  with 
reference  to  the  admission  in  the  defendant's  written 
statement  whether  an  acknowledgment  to  satisfy  the  4th 
Section  must  be  before  suit*  The  decree  of  the  Lower 
Appellate  Court  will  be  affirmed  with  costs. 
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K  D1IUBA  VeNKATACHALA  RedDUB,!         Til    -    .A 

Zemindab. -^....J      Pldinhfi. 

Naratana  Reddt -....,....    Defendant. 

A  smt  was  brought  in  the  Small  Cause  Court  by  a  Zemindap 
against  a  ryot  for  arrears^  of  rent  The  plaintiff  alleged  that  he  had 
tendered  puttahs  which  the  defendant  was  bound  to  accept^  and  the 
<iefendant  alleged  that  the  rent  specified  was  such  that  be  was  not 
bound  to  accept  the  jiuttahsj 

Held,  that  the  suit  was  not  cognisable  by  a  Court  of  Small 
Causes,  there  being  no  contract  between  the  parties  for  the  payment 
of  rent. 

THE  following  case  was  stated  under  Section  22,  Act       1869. 
XI  of  1865,  by  Appaviyah,  the  District  Munsif  of  w^^^^'^ 
Perambalore,  in  Small  Cause  Suit  No.  559  of  1868  :^  o/ 1869. 

This  is  an  action  brought  by  the  Zemindar  to  recover 
rupees  47-9-6,  arrears  of  rent  due  by  his  tenant  the  defendant 
Jor  Fuslies  1276  and  127C. 

The  case  was  heard  before  me  a  second  time  on 
the  25th  instant,  and  was  adjourned  for  further  hearing 
subject  to  the  decision  of  the  High  Court  upon  the  follow- 
ing case  :— 

The  plaintiff  states  that  he  tendered  a  puttah  otx 
the  20th  April  1866  for  Fusli  1275,  and  one  on  the  5th 
February  1867  for  FusU  1276;  but  that  the  defendant 
refused  to  accept  either  of  them  or  to  give  in  muchilka  •  that 
he  then  caused  notices  to  be  served  upon  the  defendant 
that  the  latter  did  not  attend  to  the  requisition  therein 
contained,  and  that  hence  this  suit. 

The  defendant  denies  that  any  puttah  was  ten- 
dered by  the  plaintiff  or  notice  served  upon  him,  arid 
asserts  that  the  land  in  his  (defendant's)  possession  is  not 
liable  to  such  a  rate  of  rent  as  that  claimed  by  the  plaintiK 

(«)  Present :  Scotland,  C.  J.  and  Collett,  J. 
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1^^f:<^  I  am  of  opinion   that  this   suit   18  not  maintainable, 

l^i^s,,  5"  f<>''  it  involves  an  enquiry  and  decision  of  several  of  the 
//LhfVJ.  points  mentioned  in  Sections  10  and  11  of  (Madras)  Act 
7I1I  of  1865,  forming  the  subject,  I  think,  of  a  separate 
suit  before  the  arrears  of  rent  claimed  can  be  determined  ; 
and  the  plaintiff  should  have  either  applied  to  the  Collector 
as  laid  down  in  Section  9  or  brought  a  suit  in  the  Court 
to  settle  the  rate  of  rent  agreeably  to  the  latter  part  of 
Section  87  of  the  said  Act  before  he  can  claim  arrears  of 
rent,  out  he  has  not  done  one  or  the  other.  If  it  shall  per- 
haps be  thought  that  ?uch  a  suit  as  this  involving  dispute 
regarding  the  rate  of  rent  can  lie,  and  that  the  Court  trying 
the  suit  should  incidentally  determine  the  rate  of  rent 
before  it  can  pronounce  a  decision  on  the  arrears  claimed, 
even  then  it  occurs  to  me  that  such  a  suit  should  be 
excluded  from  the  cognizance  of  a  Small  Cause  Court,  for  no 
appeal  lies  from  the  decision  of  such  Court,  and  the  deci- 
sion regarding  the  rate  of  rent  is  a  very  important  point, 
and  is  in  a  separate  suit  appealable  by  the  party  dissatis- 
fied with  such  decision. 

The   question    on   which  the  decision   of  the   High 
Court  is  solicited  is,  whether  this  suit  is  maintainable  ? 

No  Counsel  were  instructed. 
The  Court  delivered  the  following 

Judgment. — This  is  a  suit  by  a  Zemindar  against  a 
ryot  for  two  years'  rent  in  arrears,  the  2^mindar  alleging 
that  he  duly  tendered  puttahs  -which  the  ryot  refused 
to  accept,  and  the  ryot  alleging  that  the  rent  specified  was 
such  that  he  was  not  bound  to  accept  the  puttahs. 
Assuming  that  the  .puttali  tendered  was  such  as  the 
defendant  was  bound  to  accept,  it  has  been  decided  by  this 
Court  (See  4,  Madras  High  Court  Reports,  149),  that  a 
suit  will  lie  in  a  Court  of  Small  Causes  to  recover  arrears 
of  ascertained  rent  on  proof  of  a  due  tender  of  such  puttah, 
and  that  it  is  not  an  essential  preliminary  to  such  a  suit 
that  the  landholder  should  have  availed  himself  of  the 
summary  remedy  provided  by  Madras  Act  VJII  of  1865  to 
enforce  the,  exchange  of  puttahs  and    muchilkas.    The 
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question  in  the  present  case  is  whether  a  landholder  within  I809 
Section  3  of  Madras  Act  VIII  of  1865  can,  in  the  guise  yf"^^^—^ 
of  a  suit  for  arrears  of  rent,  require  a  Court  of  Small  Causes  0/  ^^t>9, 
to  decide  between  him  and  the  occupying  ryot  upon  his 
claim  to  compel  the  latter  to  occupy  upon  the  terms  of  his 
paying  rent  at  particular  rates  when  no  contract  in  respect 
of  rent  has  been  made  between  them.  Section  7  of  the  Act 
clearly  contemplates  the  existence  of  acontractas  to  the  terms 
of  a  tenancy,  and  then  enacts  that  there  may  be  a  suit  '*  to 
enforce  the  contract,"  though  there  has  been  no  exchauge  of 
agreements  in  the  form  of  puttah  and  muchilka,  provided 
that  there  has  been  a  tender  of  such  a  puttah  or  muchilka 
as  the  other  party  was  bound  to  accept,  that  is  to  say,  one 
in  accordance  with  the  contract  sought  to  be  enforced. 
Where  there  has  been  no  contract  as  to  rent  and  the  terms 
of  the  tenancy  are  unascertained  and  in  dispute  between 
the  parties.  Sections  8,  9,  and  10  provide  a  summary  remedy 
by  a  suit  before  a  Collector ;  and  looking  to  the  general 
terms  of  Section  87  of  the  Act,  it  is  apparently  contem- 
plated that  the  rights  of  the  parties  might  be  also  enforced 
by  regular  suit  in  the  ordinary  Courts.  But  the  jurisdic- 
tion of  a  Court  of  Small  Causes  is  limited  to  the  kinds  of 
suits  specified  in  Section  6,  Act  XI  of  1865,  One  of  those 
kinds  is  a  suit  for  rent,'and  the  word  "  rent**  in  that  Section 
must  be  taken  in  its  ordinary  sense,  and  so  taken,  a  suit  for 
rent  assumes  the  existence  of  a  contract  between  the  parties 
regarding  rent.  Now,  in  the  present  case,  the  defendant, 
the  occupant  of  the  land,  has  not  entered  into  any  contract 
with  the  plaintiff  for  the  payment  of  rent  at  the  rate 
which  the  plain titi  seeks  to  charge  him  with.  .The  Zemin- 
dar has  a  right  (by  means  at  least  of  the  summary  suit 
provided  by  Madras  Act  VIII  of  1865)  to  compel  the 
occupying  ryot  to  enter  into  a  contract  in  writing,  fixing 
the  rent  to  be  paid  by  him,  but  the  right  is  subject  to  the 
peculiarity  that,  if  the  parties  cannot  agree  upon  the 
terms  of  the  contiact,  the  Court  will,  acting  upon  certain 
definite  rules,  settle  the  terms  of  the  contract,  and  compel 
its  execution  and  acceptance  by  the  parties.  As  soon  as 
such  a  contract  has  been  entered  into,  there  is  an  agree- 
ment regarding  rent  between  the  parties,  and  the  arrears 
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1869.  of  the  rent  subsequently  accruing  due  may  be  sued  for  in  a 
M'C  No  5  Court  of  Small  Cause.  In  the  present  case,  the  suit  is 
of  1869.  for  rent,  and  it  is  admitted  by  the  plaintiff  that  there 
never  has  been  any  contract  by  the  defendant  to  pay  the 
rent  sued  for.  Our  answer  therefore  to  the  question  submit- 
ted is  that  the  suit  is  not  maintainable^  and  that  th« 
Zemindar  should  be  left  to  pursue  his  remedy  to  enforce 
the  peculiar  right  which  he  has  of  compelling  the  ryot  to 
enter  into  a  contract  in  writing  for  the  payment  of  rent.. 


Slppellate  3^ttnfi(titcttott  (a.) 

Special  Appeal  No.  129  of  1869, 

KoNDAPPA  Naik •• Special  AppManL 

Annamalat  Chettt  and  dmoih^T..* Special  Respondents 

A  permanent  lease  of  a  village  in  a  muttah  by  the  Muttahdar 
(plaintiff's  father)  is  not  invalidated  by  Section  8  of  RegulatioQ 
XXV  of  1802,  although  the  lease  has  not  been  regiaterod  as  required 
by  that  Section. 

Svbrayalu  Naick  y.  Rama  Reddif,  I  MadnuB  High  Court  Reports^ 
143  overruled. 

Jwf  ^^13      'P^^'^  ^^  ^  Special  Appeal  against  the  decision  of  C.  F. 

JS7a,/Vo.  129  •*■     Chamier,  the  Civil  Judge  of  Salem,  in  Regular  Appeal 

^/  iQgg-     No.  296  of  1868,  confirming  the  decree  of  the  Court  of  the 

Principal  Sadr  Amin  of  Salem  in  Original  Suit  No.  141 

of  1867. 

This  suit  was  brought  to  cancel  the  lease  of  the  village 
of  Garegapully,  attached  to  Luckanaickenputty  muttah, 
and  also  to  recover  the  arrears  of  rent  rupees  400-9-0  due 
for  Fuslies  1274  and  127&. 

The  plaint  alleged  that,  on  the  28th  March  1843> 
the  village  was  obtained  on  lease  by  defendant  from  the 
late  Muttahdar,  Chinna  Chetty,  father  of  1st  plaintiff,  and 
grandfather  of  2nd  plaintiff,  at  an  annual  rent  of  rupees 
161  ;  that  on  the  death  of  Chinna  Chetty,  the  muttah 
was  registered  in  the  names  of  plaintiffs  in  1863 ;  that  thd 

(a)  Presents-Scotland,  C,  J.  and  CoUett,  J, 
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lease  is  prejudicial  to  the  plaintiff's  interest ;  that  the  lessor     ^  if  % 
is  dead,  aud  his  saceessors  the  plaintiffs  are  unwilling  to  sTaTAoI^ 
continue  the  lease  ;  that  as  the  lease  is  invalid  and  in-     o/'I869^ 
effectual  under  the  rulings  of  the  High  Court  in  Special 
Appeal  No.  15  of  1862,  the  plaintiffs  asked  defendant  to 
give  up  the  leased  village,  but  to  no  effect 

The  Principal  Sadr  Amin  gave  judgment  for  the 
plaintiffs. 

Upon  appeal,  the  Civil  Judge  confirmed  the  judgment 
of  the  Lower  Court.  A  Special  Appeal  to  the  High  Court 
was  thereupon  preferred  by  the  defendant. 

Sckarlieb,  for  the  special  appellant,  the   defendant. 

Miller,  for  the  2nd  special  respondent,  the  2nd. 
plaintiff. 

The  Court  delivered  the  following 

JcDQMENTr — This  is  a  suit  brought  to  recover  posses- 
sion of  a  village  in  the  plaintiff's  muttah  which  had  been 
leased  permanently  to  the  defendant  by  the  late  Muttah- 
dar,  the  father  of  the  1st  plaintiff,  on  the  ground  that  the 
lease,  not  having  been  registered  as  required  by  Section 
8,  Regulation  XXV  of  1802,  was  not  binding  on  the  plain* 
tiff.  The  Civil  Court,  aflSrming  the  decree  of  the  Court  of 
First  Instance,  held  on  the  authority  of  the  decision  of  thia 
Court  in  Subbarayulu  Naik  v.  Ra^na  B^ddy  1,  Madras 
High  Court  Reports,  143,  that^the  lease  was  invalid  and 
decreed  possession  to  the  plaintiffs.  From  the  decree  of 
the  Civil  Court  the  defendant  has  appealed,  and  the  ground 
urged  on  his  behalf  is  that  the  decision  of  the  Privy  Coun,- 
cil  in  the  case  of  Venkateswara  Yettiappa  Naiker  v. 
Allagoo  Moottoo  Servagaren  S,  Moore  I,  A.  C.  327,  has 
established  that  a  permanent  lease  is  not  a  disposition 
within  the  provisions  of  Section  8,  Regulation  XXV  of 
1802,  and  should  govern  this  case. 

It  is  certainly  a  jiistinct  decision  upon  the  point 
adverse  to  the  decision  of  this  Court  and  directly  supports 
the  validity  of  the  defendant's  lease,  and  this  Court  is 
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1869.  bound  to  accept  and  apply  the  construction  of  the  law  as. 
o  ^//^o/i^d  therein  laid  down.  There  were  no  doubt  special  circum«* 
of  1869.  stances  in  that  case  which  do  not  exist  here ;  but  the- 
decision  as  to  the  construction  of  the  Regulation  was  dis^ 
tinct  that  a  permanent  lease  of  a  portion  of  a  zemindary 
is  not  within  the  terms  of  the  Section.  The  Court  was^ 
not  aware  of  the  decision  when  judgment  was  given  in  the 
case  of  Subharayahi  Naik  v .  Rama  Reddy,  nor  until  tho 
general  question  as  to  the  construction  of  the  same  Section- 
arose^  which  was  ultimately  decided  in  the  case  reported 
in  3,  Madras  High  Court  Reports,  5.  We  must  now 
consider  the  decision  of  this  Court  as  overruled  and  hold 
on  the  authority  of  the  decision  of  the  highest  Court  of 
appeal  that  the  permanent  lease  made  to  the  defendant  is 
not  invalidated  by  Section  8  of  Regulation  XXV  of  liS02.. 

There  will  be  a  decree  reversing  the  decrees  of  both 
the  Lower  Courts  and  dismissing  the  suit,  and- ordering 
restoration  of  the  village  to  the  defendant. 

The  parties  should,  we  think,  bear  their  own  costs, 
throughout. 


appellate  SnrijJlitftion  (^^ 

special  Appeal  No.  512  of  1868. 

MuTTUSAMY  MuDALY Special  Appellant 

Sadagopa  Gramany Special  Respondent 

Under  Madras  Act  YIII  of  1865  a  landlord  m»y  compel  la  tenaut 
to  accept  a  puttah  for  palmyra  trees. 

1869.       fTlHIS  was  a  Special  Appeal  against  the  decision  of  W.  S». 

^  ^A^No^bi2  "*•     Whiteside,  the  Acting  Civil  Judge  of  Chingleput, 
0/ 18*68.    in  Regular  Appeal  No.  120  of  1867,  confirming  the  decision 
of  the  Acting  Sub-CoJlector  of  the   Madras  District  in 
Original  Suit  No.  70  of  18(>7. 

It  was  stated  in  the  plaint  that  the  defendant  refused 
to  execute  a  muchilka  and  receive  either  a  tirva  or  a  vara 
puttah  for  Fusly  1276  for  52  palmyra  trees  which  are  in  the 
defendant's  possession,  and  chargeable  with  an  annual  rent. 

of  rupees  3-4-0. 

(a)  Preseat :  Scotland^  C  J.  and  Coliett;  J. 
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The  defendant,  in  his  written  statement,  alleged  that       1869. 
the  puttah  tendered, ^being'for  trees,  was  not  valid  under  ^^  j^^  512 
any  of  the  Sections  of  the  Act^  0/I868. 

The  Acting  Sub-Collector  dismissed  the  plaint  for  the 
following  reasons : — 

Tn  this  case  the]  acceptance  of  a'puttah  for  certain 
palmyra  trees  is  attempted  to  be  enforced. 

It  appears^that  puttahs  andTmuchilkas  have  never 
been  tendered  or  exchanged  on  any  previous  occasion 
whatever. 

In  the  absence,  therefore,  of  any  special  agreement  as 
to  rent  for  the  palmyra  trees  in  question,  the  first  objection 
in  the  defendant's  answer  is  fatal  to  the  plaint,  for  it 
nowhere'appears  in  the  Act  that  puttahs  for  anything  except 
land  are  contemplated.  In  Section  4  (which  provides  for 
the  contents  of  the  puttah,  &c.,)  the  words  "  the  local 
description  and  extent  of  the  land,  "and  so  in  other  Sections, 
preclude  any  wider  interpretation  of  "  rent,"  than  rent  for 
land. 

Upon  appeal,  the  Civil  Judge  hold  that  the  Act 
was  solely  directed  towards^lthe  recovery  of  rent  of  land 
and  did  not  provide  for  the  recovery  of  such  claims 
ns  the  rent  of  topes  and  trees,  and  that  the  Sub-Collector 
therefore  was  right  in  Rejecting  the  plaintiff's  case. 

The  plaintiff  preferred  a  special  appeal  to*  the  High 
Court    against    the  decree  of  the   Civil  Judge  for  the 

following  reasons : — 

As  contrary  to^law  in  that, — 

Ist. — The  Courts  below  were  wrong  in  holding  that 
a  landholder  could  not  issue  puttahs  to  his  tenants  for  the 
topes  and  trees  which  they  hold  under  him  according  to 
the  provisions  of  the  Madras  Rent  Recovery  Act  VIII  of 
1865. 

2nd. — Such   persons  come  under  the  description  of 
landholder  and  tenant  in  Section  1  of  the  said  Act^  and 
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1869.  there  is  no  reason  why  puttahs  and  muchilkas  fihoald  not  be 
y»/y  1  . —  exchanired  between  fchem,  as  between  the  landholder  and 
0/  18G8.     the  other  tenants  holding  lands  from  hiia. 

Srinivaaa    Chariyar,  for  the  special  appellant,  the 
plaintiffs. 

Parthasarathy  Aiyangar,  for  the  special  respondent^ 
the  defendant. 

The  Court  delivered  the  following 

Judgment: —  In  this  case  both  the  Lower  Courts  have 
decided  against  the  plaintiff's  right  to  compel  the  accep- 
tance of  a  puttah  on  the  ground  that  under  Madras  Act  YIII 
of  1865  there  cannot  be  a  puttah  for  anything  except  laud, 
and  that  therefore  acceptance  of  the  puttah  for  palmyra 
trees  in  this  case  could  not  be  enforced.  We  think  this 
view  is  incorrect.  There  can  be  no  objection  to  a  puttah 
for  rent,  ascertained  by  the  number  of  trees  growing  on 
land  described  in  the  puttah.  We  have  not  been  able  to 
ascertain  in  this  case  whether  there  is  land  adjoining  to 
and  forming  paft  of  the  ground  in  which  the  trees  grow 
for  which  the  defendant  pays  separate  rent.  But  if  so, 
such  land  and  its  rent  should  be  included  in  the  same  put- 
tah, and  the  rent  for  the  land  and  for  the  trees  distinguished 
or  lumped  together  as  rent  for  land  describing  it  as 
one  piece  of  laud.  But  if  not  the  puttah  may  be  for  the 
rent  of  the  trees  describing  the  land  on  which  they  stand. 
We  must  direct  the  Civil  Court  to  decide  which  is  the  pro- 
per form  of  puttah  in  accordance  with  this  judgment  and 
such  puttah  when  tendered  the  defendant  must  be  ordered 
to  accept. 

The  parties  will  bear  their  own  costs  in  this  and  both 
the  Lower  Courts* 
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appeUatf  3miMttion  i^) 

Referred  Case  No.  19  of  1869. 

VaDAMALAI  THIItUVANA  TeVAR,  1   jyi^i^uff 

Zemindar  of  SAiTTUtt J  ^  iamtitr' 

Caruppen  Seryai  and  AuotheT ...  Defendants. 

A  init  to  recover  the  value  of  goods  distrained  for  rent  under 
Madras  Act  VIII  of  1865  and  forcibly  carried  away  from  the  persoa 
distraining  mav  be  maintained  in  a  Court  of  Small  Causes  under 
Section  27  of  the  Act. 

The  suit  may  be  brought  either  by  the  landlord  or  the  person 
authorized  to  distrain. 

A  petition  and  summons  and  an  order,  after  hearing  the  parties 
and  their  evidence,  appear  to  be  the  fitting  mode  of  exercising  the 
jurisdiction. 

THIS  was  a  case  stated  under  Section  22,  Act  XI  of  1865,    ^J^8«^^ 
by  P.  Cabalya  Pillai,  the  District  Munsif  of  StrivUli-  ^.j.X5i2^ 
puttur.  ^/^8g8' 

The  following  is  the  case  stated : — 

The  plaintiff  is  a  Zemindar  and  the  defendants  are 
the  ryots  in  his  zemindary.  The  object  of  the  suit  is  to 
recover  a  lamp  valued  at  Rupees  five  which  the  plain tift 
had,  through  a  duly  appointed  distrainer,  distrained  for 
arrears  of  rent  due  by  the  defendants,  and  which  the  2nd 
defendant  (the  brother  of  the  1st)  had  forcibly  carried 
away  from  the  possession  of  the  Cavalgar  on  the  14th- 
January  1869,  or  to  compel  the  defendants  to  pay  the 
arrears  due  with  interest  amounting  to  Rupees  5-1-9.  The 
plaintiff  brings  the  suit  under  Section  27  of  Madras  Act 
YIII  of  1865,  alleging  that  the  2nd  defendant  has  already 
been  dealt  with  criminally  and  punished  under  the  latter 
part  of  the  Section.  I  have  deferred  bringing  the  plaint 
on  the  Small  Cause  Register  of  my  Court  pending  the  de- 
cision of  the  Honorable  the  Judges  on  the  following  ques- 
tion s>  viz, — 

Fvrst^^Is  a  Small  Cause  Court  a  Qvil  Court  of  com- 
petent jurisdiction  within  the  meaning  of  Section  27  of 
the  Rent  Recovery  Act  above  mentioned  ? 

(a)  Frasent :  ScotUnd.  C.  J.  and  Collett,  J. 
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186^2  Second. — Who  is  the  proper  party  to  move  the  Civil: 

SI' A.^O' 612  ^^^^  under  the    above  Section,   the  landholder    or  the 
0/  1868.     distrainer  ? 


Third, — How  is  he  to  move  the  Court  ?  Is  he  to  pre- 
sent a  regular  plaint  drawn  up  on  the  prescribed  stamp  as. 
is  done  in  the  present  instance!  or  i&  heJ,o  present  a  mere 
petition  ? 

i^our^A— If  the  plaintiff  is  competent  to  make  the 
application  under  the  above  Section,  is  he  right  in  asking 
for  either  of  two  things,  viz.,  the  distrained  property  or 
the  arrears  due,  instead  of  confining  his  prayer  for  the 
recovery  of  the  former  only  1 

It  appears  to  me  that  cases  under  Section  27  of  the 
Bent  Recovery  Act  should  be  brought  before  the  ordinary 
Civil  Court  and  not  before  a  Small  Cause  Court,  as  they  do 
not  Ml  within  the  scope  of  Section  6  of  the  Small 
Cause  Act  No.  XI  of  1865. 

Looking  to  the  general  provisions  of  the  Act  which 
bold  the  diatrainei:  responsible  for  the  safe  keeping  of 
distrained  goods,  and  which  give  him  abundant  powers  to 
deal  with  the  said  property,  and  looking  also  to  the 
wording  of  Section  27  which  provides  for  the  restoration  of 
distrained  goods  to  the  distraiTier,  I  am  inclined  to  think 
that  the  distrainer  is  the  proper  party  to  move  the 
Court 

The  Legislature  having  contemplated  a  summary 
proceeding,  I  think  the  application  should  be  made  by 
a  petition  drawn  up  on  a  stamp  prescribed  in  that  behalf. 

With  respect  to  the  fourth  question,  I  beg  to  remark 
that  a  party  proceeding  under  the  Section  is  bound  to 
keep  himself  strictly  to  its  provisions  and  cannot  ask 
£or  anything,  ])eyond.  the  restoration  of  the  distrained 
goods. 

No  Counsel  were  instructed; 

The  Court  delivered,  the  following 
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Judgment:— We  are  of  opinion  that  it  is  competent      18^* 
to  the  Munsif  s  Court  on  its  Small  Cause  side  to  exercise  j*  ^  jy^  5}^ 
in  this  case  the  summary  power  given  by  Section  27  of     0/  1668. 
the  Madras  Beftt  Recovery  Act  No.  YIII  of  1866.    We  read 
the  words  '^any  Civil  Court  of  competent  jurisdiction"  as 
intended  to  import  any  Court  which  could  take  cogni- 
zance of  a  suit  for  the  property  taken  away^  and  this  the 
Munsif  s  Court  on  its  Small  Cause  side  would  have  had 
jurisdiction  to  do.    The  claim  is  "  for  personal  property^ 
and  is  not  one  in  respect  of  which  a  suit  can  be  brought 
before  the  Collector.    It  would  therefore  be  cognizable  in 
a  suit  under  Section  6  of  Act  XI  of  1865>  and  we  infer 
from  the  statement  of  the  case  that  no  objection  to  the 
jurisdiction  covdd  be  made  to  a  suit  under  Section  8  of  that 
Act. 

With  respect  to  the  second  and  fourth  points  submit- 
ted>  the  general  words  of  the  Section  seem  to  us  to  admit 
of  the  institution  of  the  proceeding  under  it  by  either  the 
landlord  or  the  person  authorized  to  distrain ;  and  clearly 
the  only  claim  that  can  be  made  is  the  restoration  of  the 
property  once  distrained  and  afterwards  taken  away« 

As  respects  the  mode  of  instituting  the  proceeding, 
We  think  the  District  Munsif  s  view  is  right.  Looking  to  its 
nature  and  purpose  and  the  provision  in  Section  75  exempt- 
ing summary  suits  before  Collectors  from  Stamp  duties^ 
the  filing  of  a  regular  plaint  could  not  have  been  intended. 
A  petition  and  summons  and  an  order  of  the  Court  after 
du]y  hearing  the  parties  and  their  evidence,  appear  to  us 
to  be  the  fitting  mode  of  exercising  the  jurisdiction. 
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apprUate  ^ttitsltitrtton  (a.) 

Regular  Appeal  No,  12  of  1869. 

L.  Venkatasa  Naidu  and  6  others... Appellants. 
Sadaqopasamt  Iteb  and  3  oihers  .HesponderUs. 

The  Committee  of  a  District  duly  appointed  under  Act  XX  of 
1863  are  entitled  to  maintain  a  suit  in  the  Civil  Court  nvithont. 
having  obtaiued  the  leave  of  «he  Court  to  bring  the  suit  as  well 
when  the  object  of  the  suit  is  to  establish  their  right  of  control 
under  Section  3  of  the  Act  as  when  it  is  sought  to  enforce  such 
control  against  the  Officerfi  of  the  temple  subordinate  to  them« 

j^^^ab       T^IS  was  a  Begnlar  Appeal  from  the  decision  of  E.  B. 
RA,  A'o.  19         Foord,  Civil  Judgo  of  Chingleput,  in  Plaint  No.  16  of 

of  '^869.      1868. 

The  plaint  was  aa  follows  :— 

The  plaintiffs  in  this  suit  seek  relief  as  follows  :— 

That  it  be  found  and  declared  by  decree  of  this 
Honorable  Court,  first,  that  the  summary  order  of  this 
Court  made  on  the  16th  day  of  September  1867»  on  Mis- 
cellaneous Petition  No.  336  of  1867,  be  cancelled  and  set 
aside  ;  second,  that  the  order  of  Injunction  made  by  the 
Magistrate  of  this  district  forcibly  ejecting  plaintiffs  from 
the  Striveeraghavaswamy  devastanum  or  temple  situate 
and  being  at  Trivalur  and  dispossessing  them  thereof,  to* 
gether  with  sundry  jewels  thereto,  belonging  on  the  24th 
day  of  January  1867,  is  irregular  and  unauthorized,  and  the 
said  order  be  annulled  and  cancelled,  and  that  the  said 
1st,  2nd,  and  Srd  defendants  be  ejected  therefrom  and 
possession  restored  to  plaintiff;  third,  that  the  liability 
and  powers  of  the  Executive  Government  and  the  Board 
of  Revenue  under  Begulation  VII  of  1817  had  not  ceased 
or  varied  until  Act  XX  of  1863  of  the  Imperial  Legisla- 
ture was  enacted  and  passed  into  law  ;  fourth,  that  no  act 
done  or  appointment  made  by  the  said  authorities  contrary 
to  said  Regulation  prior  to  its  repeal  shall  be  held 
valid  or  binding  on  the  plaintiffs  ;  fifth,  that  the  powers 

{a)  Present :  Scotland,  C«  J.  CoUett,  J. 
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vested  in  the  said  Board  of  Reyeoue  by  the  said  Begula-  1869. 
tion  had  become  legally  vested  in  plaintiffs  under  the  ^  ^  ^^  '-^ 
said  Act  XX  of  1863  ;  sixth,  that  the  appointment  of  the  of  1869. 
1st  defendant  as  durmakurtah  or  warden  by  the  said 
Board  of  Revenue  was  of  the  nature  of  a  1  ocal  agent  and 
not  of  the  creation  of  a  hereditary  trusteeship,  and  therefore 
the  said  temple  is  of  the  class  described  in  the  3rd  Sec- 
tion of  the  said  Imperial  Act  of  1863  ;  seventh,  that  the 
plaintiffs,  the  legally  constituted  Committee  of  the  Hindu 
Temple  of  Trivalur  taluq,  had  on  the  26th  day  of  Decem- 
ber 1866  and  on  a  subsequent  day,  full  authority  and 
power  to  take  possession  of  the  said  temple  and  its  pro- 
perties and  for  that  purpose  to  enter  therein,  and  that  the 
possession  then  acquired  was  valid  ;  eighth,  that  the  Ist 
defendant  as  local  agent  to  the  said  Board  of  Revenue 
was  bound  to  have  voluntarily  transferred  the  temple 
and  all  properties  thereto  belonging  to  the  plaintiffs 
immediately  on  their  appointment  as  Committee,  and  for 
default  are  liable  to  be  ejected  therefrom  ;  ninth,  that  the 
Ist  defendant  as  such  local  agent  or  warden  is  liable  to 
render  an  account  of  all  properties  belonging  to  the  said 
temple  and  be  directed  and  ordered  to  render  such  account ; 
tenth  (subject  to  the  fifth  issue  hereinbefore  raised),  that 
the  plaintiffs  possessed  power  of  dismissal  of  the  said  local 
Agent  or  warden  and  other  servants  of  the  said  temple  > 
eleventh,  that  the  defendauts  are  liable  to  the  full  extent 
of  the  claim  herein  preferred. 

The  plaintiffi  humbly  submit  that,  under  the  powers 
vested  in  the  Board  of  Revenue  for  the  management  of 
Hindu  temples  and  religious  endowments  by  Regulation 
YII  of  1817,  the  said  Board  appointed  the  1st  defendant's 
predecessor  a  local  agent  otherwise  called  durmakurtah 
(warden)  of  the  temple  in  litigation  in  this  suit  in  or 
about  the  year  1842.  Previously  to  such  period,  the 
management  was  carried  out  by  the  Collector  under  the 
Board's  order, — the  appointment  of  such  durmakurtah 
was  for  the  purposes  of  relieving  the  Government 
Officers  of  the  performance  of  a  duty  not  compatible 
with  their  profession  of  religion,  but  such  act  was 
not  in  violation  or  supersession  of   the    siad    Begula- 
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1809.      idons,  and  consequently  did  n<yt  create  a  hereditary  tiiis*- 
JC  A  ^No  i9  *®^®^V  ^^^  recognize  Ist  defendant's  predecessor  heir  at 
Vi869.     law.    Neither  the  1st  defendant  nor  his  predecessors  in 
office  possessed  hereditary  or  independent  right  of  succes- 
sion as  durmakurtahs  or  wardens.    Since  the  first  appoint- 
mentini  84 2,  the  several  durmakurtahs  or  wardens,  including 
1st  defendant,  exercised  thdr  functions  subject  to  the  rule 
and  control  of  the  Board  of  Revenue  and  the  Collector  of 
the  district,  and  therefore  the  1st  defendant  ever  continued 
to  be  a  local  agent  or  warden.    The  plaintiffs   further 
scibmit  that  the  acts  of  the  public  authorities  in  respect  of 
'    this  'temple  Were  the  acts  of  the  Executive  and  not  acts 
of  the  Imperial  Qovernment  otherwise  called  acts  of  State. 

The  pla4ntiflts  were  law!fully  nominated  and  appointed 
a  Committee  for  the  management  of  aU  the  temples  in  the 
Trivalur  taluq  of  this  district  on  the  26th  day  of  March  1866 
•and  were  furnished  with  a  list  of  all  the  temples  declared  to 
be  subject  to  their  control  and  situate  within  the  territorial 
limits  of  the  said  taluq,  the  temple  in  question  being  one 
-of  them. 

Long  previously  to  the  26th  duy  of  l)ecembet  1866 
stindry  charges  of  malversation  of  temple  property  were 
pr^erred  to  the  Government,  the  Board  of  Revenue,  and  the 
Collector  of  the  district  against  1st  defendant,  which  were 
by  indorsation  refen*ed  to  the  plaintiffs.  On  a  formal  inquiry 
with  due  notice,  the  plaintiffs  felt  convinced  of  the  truth  of 
the  charges  and  demanded  of  1st  defendant  delivery  of  the 
temple  and  all  its  properties  to  them  or  their  agent  on  22nd 
June  1866.  The  1st  defendant  consented  and  applied  for 
three  months'  time  to  enable  him  to  do  so,  but  failed* 
Whereupon  a  further  demand  was  made,  and  his  agent 
(2nd  defendant)  represented  that  he  had  orders  from  his 
principal  (1st  defendant)  to  so  deliver,  and  accordingly  on 
the  26th  and  27th  ^ays  of  December  1866  he  formally 
delivered  possession  of  the  temple  and  several  idols  to  their 
duly  constituted  agent  or  durmakurtah,  but  did  not  account 
for  or  deliver  the  jewels,  documents,  records,  accounts,  and 
other  things,  under  the  representation  that  the  keys  of 
certain  rooms  in  which  the  jewels  were  lodged  were  with 
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his  principal  (1st  defendant),  and  tkat  on  a  fnture.day  they       1869. 
would   be    delivered ;  they    also  represented  that    the  nj^/fo^^ 
accounts^  documents,   and  records  had  been  accidentally     of  1869. 
destroyed  by  fire  some  months  previously. 

On  the  23th  day  of  December  1866,  the  2nd  defendant 
on  behalf  of  the  defendant  preferred  a  complaint  before  the 
Magistrate  of  the  district  (4th  defendant)  against  plaintiffs 
accusing  tliem  of  trespass  and  forcible  dispossession  of  the 
temple,  whereupon  the  said  Magistrate,  under  assumption 
of  jurisdiction  he  had  not»  held  sundry  unjust  and  arbi- 
trary proceedings,  fined  plaintiffs  from  1st  to  3rd  and  three 
of  their  clerks  in  the  sum  of  rupees  1500  and  dispossessed 
them  under  Section  318,  Criminal  Procedme  Code,  and 
prohibited  them  by  injunction  from  the  exercise  of  their 
lawful  functions  in  that  temple. 

The  plaintiffs  sought  proceedings  in  this  Court  to  try 
the  issue  whether  the  temple  in  question  was  or  was  not 
of  the  class  contemplated  in  Section  3,  Act  XX  of  1863, 
of  the  Imperial  Legislature,  but.  the  Court  refused  to  raise 
and  try  the  Issue  under  the  belief  that  the  appointment 
made^in  1842  by  the  Board  of  Revenue  was  of  a  hereditary 
nature,  and  made  order  accordingly  on  the  16th  day  of 
September  1867. 

The  plaintiffs  sought  agaia  to  raise  is3ue  under  Section 
3  of  the  said  Imperial  Act  in  Original  Suit  No.  5  of  1867 
on  the  file  of  this  Honorable  Court  in  which  2iid  and  Srd 
defendants  filed  the  actios  against  present  plaintiff<»  iop 
damages  on  behalf  of  1st  defendant  in  reference  to  their 
public  acts  as  Committee  of  the  said  temple,  but  in  cons  e- 
quence  of  the  aforesaid  order  of  16th  September  1867,  they 
were  not  permitted  by  the  Court  to  raise  the  issue,  the 
Court  holding  that  that  order  operated  as  an  estoppel 
though  not  pleaded. 

In  consequence  of  the  various  illegal  proceedings 
stated,  the  plaintiffs  are  compelled  to  bring  forward  this 
suit. 

Upon  perusing  the  plaint,  and  upon  hearing  the  argu-^ 
ments  adduced  for  the  plaintiflBs,  the  Civil  Judge  made  th% 
following 
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1869.  Order  : — Penniflsion  to  institute  this  suit  under  Act 

JLA  ^Nc  19  ^^  of  1863  having  been  already  refused  by  the  late  Acting 

of  1869.     Ci vii  J  u dge,  by  his  order  dated  16th  September  1867,  and 

the  remaining  subject  matter  of  the  plaint  not  constituting 

a  cause  of  action,  I  must  reject  this  plaint. 

The  plaintiffs  appealed  to  the  High  Court  against  the 
order  of  the  Civil  Court  on  the  following  grounds : — 

1.  This  is  not  a  suit  for  which  the  previous  permis- 
sion of  the  Court  to  institute  it  is  required  by  Act  XX  of 
186S. 

2.  This  suit  is  brought  in  respect  of  causes  of  action 
not  mentioned  in  the  said  Act. 

3.  The  suit  is  substantially  a  suit  for  possession  of 
the  pagoda  and  the  property  connected  with  it,  and  the 
plaintiffs  were  entitled  to  have  their  claim  adjudiccited 
upon  in  the  ordinary  way. 

4.  The  plaint  sets  forth  several  primd  facie  causes 
of  action. 

O^SuUivan,  for  the  appellants,  the  plaintiffs. 

Hayne,  for  the  first  respondent,  the  first  defendant. 

Srinivasa  Chariyar  and  Mama  Row,  for  the  second 
respondent,  the  second  defendant. 

J  (JDOMENT : — This  is  a  suit  brought  for  the  purpose— < 
BO  far  as  we  can  understand  the  inartistically  drawn  plaint— 
of  establishing  the  title  of  the  plaintiffs  under  Section 
S  of  Act  XX  of  1863,  and  to  recover  possession  of  and 
control  over  the  pagoda  and  the  property  thereto  belong- 
ing, as  also  to  make  the  defendants  liable  to  certain 
damages  claimed  in  the  plaint.  The  Civil  Judge  rejected 
the  plaint  on  the  ground  that  leave  to  institute  the  suit 
bad  been  before  refused  by  his  predecessor,  and  that  the 
plaint  showed  no  cause  of  action  maintainable  without 
leave. 

We  are  of  opinion  that  this  decision  cannot  be  up- 
held on  the  broad  ground  that  leave  was  not  necessary  to 
the  institution  of  the  suit.   The  plaintiffs  are  undoubtedly 
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the  Committee  of  the   District  appointed  under  the  Act,        i^CO. 

.  August  2. 

and  we  think  that  the  Sections  of  the  Act  relating  to-^^^  a\kA% 
duits  have  no  application  to  scuts  by  properly  appointed  ^f  ^^^^- 
Committees  as  well  when  the  object  of  the  suit  is  to 
establish  their  right  of  control  under  Section  8  of.  the 
Act,  as  when  it  is  sought  to  enforce  such  control 
against  the  officers  of  the  Temple  subordinate  to 
them.  This  Court  has  already  in  two  former  cases  re- 
ported in  3,  Madras  High  Court  RepoHs,  pp.  334  and 
198  considered  the  provisions  contained  in  the  several 
Sections  and  laid  down  this  construction,  and  we  see  no 
reason  for  not  following  these  decisions. 

The  result  is  that  the  order  rejecting  the  plaint  is 
improper  and  must  be  set  aside  and  the  plaintiffs  lefb  at 
liberty  to  file  their  plaint  in  the  ordinary  manner.  The 
costs  hitherto  we  think  should  be  costs  in  the  suit  if  pro- 
ceeded with,  one  pleader's  fee  only  being  allowed  to  the 
respondents  in  the  event  of  iixeh  being  held  to  be  entitled 
to  costs.  Should  the  plaint  not  be  presented  within  two 
months  from  the  date  of  this  Court's  order  the  parties  wilU 
bear  their  own  costs  of  this  appeal. 


i^— ^ 


Slppellate  ^uri£(titrttoii  (a)^ 

Referred  Case  No.  25  of  1869. 

HuNDT  Chinna  Comarappa  Setti.  against  Ramasamt 

Setti, 

In  calculating  the  period  of  limilAtion  for  bring  jng  suits  provided 
by  Act  XIV  of  1859  the  day  ou  wLich  the  cause  of  action  arose 
should  be  excluded  from  the  computation. 

THIS  was    a  case  stated  under  Section  22,  Act  XI  of       l®^^- 
1865,  by  H.  P.  Gordon,  the  Acting  Judge  of  the  Couii  /^f^^/g^ 
<i£Small  Causes,  of  Chittoor  in  Suit  No.  325  of  1869.  0/1869^ 

This  case  coming  on  for  hearing,  and  the  parties  not 
appearing  in  person  or  by  counsel,  the  Court  delivered  the 
following 

(a^  Present :  Bittleston  andlnne^,  J.J. 
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Ax^^'a..  ^  UDGMENT :—  The  question  referred  for  our  decision  » 

R,  C.  No,  25  "Whether  in  calculating  the  period  of  limitation  for  bring- 

_£n869^  ing  suits  provided  by  Act  XIV  of  1859  the  day  on  which 
the  cause  of  action  arose  should  be  included  ;  and  our 
answer  is  that  that  day  must  be  excluded  from  the  com- 
putation. 


laipiirnate  StirifilDitftiott  (a.; 

Regular  Appeal  No.  14  of  1869. 
VekkaTaSa  Naikeb  and  9    ethers AppeUant». 

T.  SbiNIVaSSA  CHARlYAlt,  AGENT  OF  SrI  ) 

ShataQOpasamt    of   Sbi    Agobala  V    Respondents 
MuTTUM  AT  Tbivbllobe,  and  another. ) 

Regular  Appeal  No.  16  of  1869. 

T.  Sbinivassa  Ghabitab,  Agent  of  Sbi  i 
Suatagofasamy    of    Sbi     Agobala  >   Appellants 
MuTTUMAT  Tbivellobe,  and  another.  J 

Yekkatasa  Naikeb  and  9  others ^.••^ReBpondenia. 

The  plaintiffiBy  describiog  theroselyes  as  the  agent  and  gaina8tAh> 
•ftbe  heroditi^rj  diirmakurtah  of  the  Trivell  ore  Pagoda,,  brought  a 
auit  for  damages  agaiuat  the  defendauda,  tha  Committee  of  the 
District  appointed  by  virtue  of  Act  XX  of  1863,  and  their  servants^ 
for  a  trespass  by  the  defendants  in  forcibly  di^poseeaaiiig  them  of 
the  pagoda  and  the  property  therein  and  for  the  wrongful  removal 
and  retention  of  the  property.  The  plaint  stated  that  the  defendants 
were  punished  criminally  lor  tkd  trespass  by  the  Magistrate  who, 
after  enquiry  under  Sections  318  and  319^  of  the  Criminal  Procedure- 
Code,  restored  the  possession  of  the  pagoda  to  the  plaintiffs.  The 
damages  claimed  were  the  value  of  jewels,  eash,  reaords,  andaooouulB 
not  restored  \  the  eipeu^e  incurred  by  the  durmakurtah  in  the 
purificaiinu  of  the  pagoda ;  the  amount  of  counsers  and  vakiFs  fees 
in  the  CriminaS  proceedings ;  and  the  amount  of  income  received 
by  the  defendants  during  their  possession  during  a  festival  held  al 
tae  pagoda. 

Ueldf  that  the  plaint  was  brought  by  the  plaintiffs  personally 
and  not  on  bohalf  of  the  plaintiffs  b^  the  diirmakurtah  through  hia 
reoogniaed  agents;  that  the  plaintiffs  wer»  mi  titled  to.  recover  a 
moderate  amount  of  damages  fc  the  wrong  done  to  them  in  ejectiue 
them  from  the  pagoda  ;  that  the  eipenses  incurred  in  the    Criminal 

Sroceedings  instituted  by  the  plaintifis  were  not  recoverable  as 
amages,  such  damages  not  being  directly  traceable  to  the  wrong  and 
its  natural  and  necessary  consequence  ;  that  the  amount  of  income 
received  by  t^e  defendants  during  the  festival  was  a  loss  imstained 
by  the  durmakurtah  and  not  by  the  plaintiffs  personally,  and  that 
the  plaintiffs  had  failed  to  make  out  the  loss  of  property  aHeged. 

(a)  Present :  Scotland  C.  J,  and  Coliett,  J. 
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BM  also  ihaty  the  evidence  ahewing  that  the  acta  of  treapaaa 
-by  one  of  the  defendanta  were  for  the  benefit  and  on  behalf  of  the 
mentbeprs  of  the  Committee  and  were  afterward  adopted  and  taken 
advantage  of  by  them  when  they  had  acquired  a  fuU  knowledge  of 
thoae  acta,  the  defendanta  for  whoae  benefit  the  acta  were  done  were 
Mable  for  the  treapaaa. 

SemHU,  that  an  order  of  the  Civil  Court  under  Section  18 
of  A.ct  XX  of  1863  refuaing  leave  to  inatitute  a  auit  and  deciding 
t^at  the  Temple  waa  governed  by  a  hereditary  durmakurtah  and 
l^erefore  within  Section  3  of  the  Act  waa  not  conduaive  upon  the 
queation  of  title  between  t^e  partiea, 

1889 

rIS  was  a  Regular  Appeal  from  the    decree  of  E.  B.    Auguit9. 
Foordy  Civil  Judge  of  Chingleput^  in  Ori^nalSuit  Mo.  RiA.  NiuT 

5  of  1867.  i/tew. 

The  plaint,  filed  on  behalf  of  T.  Snnivassa  Chariar,  the 
Agent  to  Sri   Sadagopaawami  of  Sri  Agobala  Miittum  at 
Trivallur,  and  Appasami  Aiyengar,  the  gumastah  of  the 
«aid   Sri  Sadagopaswamiy    who  is  the  Athinam   liirass 
Dnrniakurtah  of  Sri    Viraragavasamrs    pagoda    at   Tri- 
vellore  against  1  Venkitesa  Naiker,  2  Minatchi  Aijar,  3 
Srinivassa     Bagava     Chariar»    4    Gengadara      Mudali, 
S  Shannraga  Mudali,  6  Banal  Kristnama  Rigah,  7  Bagava 
Madali,  8   Eandasawmi  Mudali,  9   Bagava   Nakker,   30 
Bamasami  Reddi,  and  11    Srinivasa  Boyer,  was  for  the 
recovery  of  certain  geld  and  silver  jewels^  Ac,  worth  rupees 
82,814-10*2,  which  formed  part  of  the  property  forcibly 
and  fraudulently  taken  possession  of  by  the  defendants 
from  tihe  said  pagoda  of  Sri   Yiraragava    Swamiar  and 
Athinam   Sadagopaswami's  mutt  situated  near  the  pago- 
da, which  were  in  the  2nd  plaintiff's  possession  as  stated 
hereunder,  and  which  were  missing  when  the  property 
was  subsequentiy  restored   to  the  2nd  plaintiff  by  the 
Magistrate  in  due  course,  or  the  value  thereof,  rupees 
32,814-10«2 ;  the  sum  of  ready  money,  rupees  64*5-&,  which 
was  kept  therein  j  rupees  600,  the  expense  of  Sampratchani 
(purification)  fee,  incurred  by  the  head  of  the  mutt  in 
consequence  of  the  defendants   having  forcibly  entered 
into  the  said  pagoda  and  mutt ;  rupees  7,600,  the  amount 
of  fees  paid    to  Barristers   for    the  criminal   prosecution 
before  the  Magistrate  and  the  Session   Court  against  the 
defendants    for    their  having  forcibly  entered  as  stated 
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1869.        above ;  the    34   bandies    and    records     and   S4  rdlls  of 

It.  A,  ^08.   *iccounts       of     receipts     and      disbursements       worth 

14  &  16     rupees   1,000   which   belonged   to  the  said   pagoda,    and 

were  in   the  2nd   plaintiffs  possession  in   the  said  mutt ; 

tupees  8,0t)().  being  the  loss  of  expense  and  loss  of  income 
sustained  by  the  head  of  the  mutt  as  he  could  n<A  go 
Rbroad  until  the  final  disposal  by  the  Original  and  Appel- 
late authorities  of  the  criminal  prosecution  conducted 
against  the  defendants  as  stated  hereunder ;  and  about 
rupees  110,  the  amount  of  hundi  income  Realized  on  the  new 
moon  day  in  Margali  (December  18(56)  of  Achia  (January 
18G7)  which  was  forcibly  taken  possession  ofby  the  de- 
fendants, amounting  in  all  to  rupees  50,188-15-5,  of  which 
rupees  188-15  5  being  relinquished  and  not  required  from 
the  defendants,  the  balance  is  rupees  50,000.  The  amount 
of  the  suit  is  rupees  50,000. 

The  plaint  set  forth  that  the  plaintiffs  are  agents  of  the 
Jeyar,  or  Superintendent  of  the  pagoda  and  mutt  (mention- 
led  in  the  plaint)  situated  at  Trivellore,  ftud  that  the  defend- 
unts  from  1  to  6  are  members  of  the  Committee  appointed 
under  Act  XX  of  1863  ;  that  although  the  said  Jeyar  holds 
his  office  hereditarily , and  is  not  subject  to  the  contjwl  of  the 
Government,  th^  said  defendants,  by  virtue  of  being  mem- 
bers of  the  Committee  aforesaid,  endeavoured  at  first  to 
interfere  with  his  management  of  the  said  pagoda  and  mutt, 
by  calling  upon  him  to  furnish  them  with  accounts,  and  al- 
though he  repeatedly  infoirmed  them  that  he  was  not  under 
their  control,  the  1st,  2nd,  3rd,  7th,  8th  and  9th  defendants, 
assisted  by  the  other  defendants  illegaJly  entered  the  said 
pagoda  on  the  26th  December  1866,  ejected  the  2nd  plain- 
tiff, broke  the  locks  of  the  rooms  and  took  possession  of  the 
jewels  and  other  property  deposited  therein,  and  on  the 
following  day,  in  like  manner,  entered  and  took  possession 
of  the  said  mutt  and  the  property  deposited  therein  ;  that 
although  the  2nd  plaintiff  complained  to  11th  defendant 
(Sub-Magistrate,)  he  neglected  to  take  cognizance  of  the 
complaint ;  that  the  2nd  plaintiff  then  complained  to  the 
District  Magistrate,  who  convicted  the  Ibt,  2nd,  8rd,  7th> 
8th,  and  9th  defendants   of  the  said   criminal  trespass, 
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i( which  conviction  was  confirmed  by  the  Session  Court  in       1  869. 
•appeal),  and  on  the  25th  January  1867  restored  the  2nd  ^  ^."^^^ 
plaintifi  to  the  possession  of  the  Baid  piigoda  and  mntt,  and     ^^  ^  ^^ 

the  property  it  contained,  but  that  on  2nd  pkintiff  taking ' — 

charge  of  the  said  property  the  gold  and  silver  jewels  and 
ready  money  mentioned  in  the  list  attached  to  the  plaint, 
which  formed  part  of  the  property  deposited  in  the  said 
pagoda  and  mutt  when  the  defeiidanfcs  took  unlawful  posses- 
sion, were  found  to  be  missing.  Plaintiffs  therefore  sued  to 
recover  the  said  jewels  or  their  value  viz.  rupees  32,814-10-2 
rupees  64-5-{J  in  ready  cash,  rupe.es  600  costs  incurred  in 
purifying  the  pagoda  and  mutt  after  their  pollution  by  the 
defendants,  rupees  7,600,being  costs  incurred  in  prosecuting 
the  defendants  before  the  Mitgistrate'and  the  Session  Court, 
d4  bundles  of  accounts  valued  at  rupees  1,000  and  34 
bundles  of  accounts  of  receipt  and  expenditure,  rupees 
^,000  being  lo3s  of  income  incurred  by  the  Jeyar  during  the 
time  he  was  conducting  the  aforesaid  prosecutions,  and  ru- 
pees 110,  being  the  amount  collected  by  public  contribu- 
tions during  the  festival  of  the  new  moon, ^  Total  amount 
claimed  rapees  50,000. 

The  1st,  2nd,  and  3rd  defendants,  in  their  written  state- 
ments, objected  to  the  plaintiffs  bringing  the  suit  because 
they  f plaintiffs)  are  only  servants  of  the  Superintendent  of 
the  temples.    They  denied  that  the  Jeyar's  office  is  heredi«> 
tary ,  and  asserted  that  he  was  subject  to  the  control  of  the 
Government.    They  denied  having  taken  wrongful  posses- 
sion of  the  pagoda  and  mutt  in  question  and  stated  that  by 
virtue  of  their  office  as  members  of  the  Committee  appointed 
under  Act  XX  of  1863,  they   removed   the  Jeyar  from 
his  office  because  he  failed  to  furnish  them  with  accounts 
of  his  receipts  and  expenditure  on  account  of  the  said  pa- 
goda and  mutt,  and  because  they  beard  that  he  had  mis-> 
appropriated  some  of  the  property  thereof,  and  that  his 
gumastah,  the  2nd  plaintiff,  delivered  over  the  said  pagoda 
to  the  7th  defendant  whom  the^Committee  had  appointed 
AS  their  gumastah,  but  they  did  not  eject  him  there  from  ; 
that  he,  the  2nd  plaintiff,  did  not   deliver  any  jewels  or 
ready   cash  or  accounts  to  them,  an    that  therefore  they 
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1869.      ^dre  not  liable  to  account  for  the  8ame  <  that  they  were  nob 

-^g^^^-^-j;— liable  to  pay  the  costs  of  purifying  the  pagoda^whichcere- 

]4  &  16     mony  was  not  in  fact  performed»)  nor  the  loss  of  income 

— 2l L.  claimed  by  the  Jeyar,  nor  his  legal  expenses  in  prodeouting 

them  in  tbe  Criminal  Courts. 

The  following  issues  were  framed  :— 

Whether  iho  defendants  did^  as  alleged  in  the  plaint, 
illegally  enter  the  pagoda  on  the  26th  December  1866  and 
the  matt  on  the  27th  idem,  and  whether  they  did  then 
illegally  take  possession  of  the  jewels^  cash^  ivoryiand 
accounts,  then  stored  or  kept  therein. 

Whether  «t  the  time  of  the  defendants'  entiy  into  the 
«aid  pagoda  and  mutt  the  property  set  forth  in  the  plaint 
was  stored  therein. 

Whether  whon  the   Magistrate  made  over  charge  of 
the  pagoda  and  mutt  from  the  defendants  to  the  plaintifls 
there  was  such  a  deficiency  in  the  property  stored  therein 
•as  specified  in  the  list  attached  to  plaint. 

Whether  the  plain  tifis  are  entitled  to  recover  from  the 
defendants  each  or  any  of  the  various  items  ao  specified 
by  them  in  the  plaint 

llie  Civil  Judge  found  upon  the  evidence  that  the 
ptaintifis'  claim  to  recover  from  defendants  the  jewels,  cash, 
ivory,  and  accounts  specified  in  the  plaint  had  not  been 
substantiated. 

The  remainder  of  the  judgment  was  in  the  following 
terms  :— 

The  evidence  offered  regarding  the  plaintiffs'  alleged 
loss  of  income  is  of  the  vaguest  description,  and  utterly 
inconclusive. 

The  only  evidence  regarding  the  amount  alleged  to 
have  been  expended  in  purifying  the  pagoda  after  its  alleged 
pollution  by  defondants  is  that  of  plaintiff's  2nd  and  4th 
witnesses  who  state  that  such  a  sum  was  expended,  but  no 
details  are  given,  and  the  necessity  for  such  an  expenditure 
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is  not  even  shewn.     I  think  the  defendants  are  bound  to    ^  186^  ^ 

August    v» 

account  for  the  amount  actually  collected  at  the  festival  of  ^^  j^  y^^ 
the  new  moon  during  the  time  they  had  poaseasion  of  the     ^^  ^  ^^ 

pagoda,  and  I  find  this  amount  to  be  rupees  100.    It  now ^— 

remains  to  be  considered  what  should  be  awarded  to  plain - 
tifis.  as  damages  for  the  eirpense  they  were  put  to  in  prose- 
euting  the  defendants  for  criminal  trespass  before  the 
lilagistrate,  and  in  defending  the  appeal  made  figain«t  that 
Officer's  decision  before  the  CtiBs-inal  side  of  this  Court. 

My  predecessor  has  already  decided  that  the  pagoda 
and  mutt  in  question  belong  to  the  class  of  religious  Insti- 
tutions specified  in  Section  4  of  Act  XX  of  1863.  and  that 
therefore  they  are  not  subject  to  the  control  of  the  Com- 
mittee of  which  defendants  firom  1  to  6  are  members.  This 
decision  was  passed  after  the  point  had  been  fully  gone  into 
and  argued  by  counsel  on  both  sides,  and  I  fully  concur  in 
that  decision.  Even  supposing  that  the  plaintiffs'  master 
the  Jeyar  were  subject  to  the  control  of  the  said  Com- 
mittee, the  defendants,  as  members  of  that  Committee* 
would  not  have  been  justified  in  summarily  removing  him 
from  his  office,  and  in  taking  forcible  possession  of  the 
temples  on  the  grounds  they  assert.  They  would  at  any 
rate  have  been  bound  before  sa  doing  to  obtain  clear  proofs 
of  his  alleged  malversation.  But,,  arrogating  to  themselves  a 
right  which  they  did  not  possess,  they  summarily  ejected  his 
servants  from  the  temples  which  he  was  in  possession  of, 
and  are  clearly  bound  to-  make  good  to  him  all  the  legiti- 
mate expenses  he  ineuiTed  in  regaining  possession.  His 
legal  expenses  have,  I  think,  been  satisfactorily  proved  to 
amount  to  rupees  ()i900,  and  this  sum  he  is  entitled  to 
recover  from  the  defendants,  together  with  the  amount 
proved  to  have  been  collected  at  the  festival  of  the  new 
moon  which  took  place  while  they  were  in  possession.  I 
therefore  adjudge  that  defendants  do  pay  plaintiffs  rupees 
seven  thousand  (7,000)  with  proportionate  costs,  I  disallow 
the  remainder  of  the  claim. 

Againt  this  decree  both  parties  appealed  to  the  High 
Courts  the  plaintiffs  on  the  ground  that  the  decree  was 
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1869.      a5:ainst  the  weight  of  evidence,  and  the  defendants  upoD 
August  9.  ,      . 

X'a^NosT  ^^^  following  groands  :— 
14  &  16 
of  1 869;  The  1st  and  2nd  plaintifls  are  not  entitled  to  sue  on 

behalf  of  the  Jeyar  who  resides  in  the  district  of  Cbingleput« 

The  Civil  Judge  ought  to  have  given  the  defendants 
an  issue  upon  the  question  raised  in  the  written  statement 
as  to  whether  the  pagoda  and  mutt  belong  to  the  class  of 
temples  or  other  religious  establishments  mentioned  in 
Section  3  of  Act  XX  of  1863. 

The  evidence  shows  that  the  defendants  did  not  take 
forcible  possession  of  the  pagoda  and  mutt. 

The  damages  decreed  are  not  legally  recoverable  in  this 
suit.  If  the  Jeyar  be  entitled  to  any  damages,  the  amount 
allowed  on  account  of  the  legal  expenses  incurred  in  the 
Criminal  proceedings  is  excessive. 

O'Sulfivan,  for  the  appellants,  the    defendaHts  in  Be* 
'  gular  Appeal  No.  14  of  1869,  and  for  the  respondents,  the 
defendants,  in  Regular  Appeal  No.  16  of  1869. 

Mayne,  Srinivassa  Chariyar,  and  Rama  Row,  for  the 
cespondents,  the  plaintiffs,  in  Regular  Appeal  No.  14  of 
1869|  and  for  the  appellants,  the  plaintifis,  in  Regular. 
Appeal  No.  16  of  1869. 

The  Court  delivered  the  following  judgments : — 

In  Regular  Appeal  No.  14. — ^Thisis  a  suit  by  the  plain-* 
tiffs,  describing  themselves  as  the  agent  and.  gumastah  of 
the  bei»ditary  Athinam.  mirasa  durmakurtah  of  8ii  Vira- 
ragava  Swamy  pagoda  at  Trivellore,  to  recover  damages  for 
a  trespass  by  the  defendants  in  forcibly  dispossessing  them 
of  the  possession  ot  the  pagoda  and  the  mutt  adjoining  it 
and  the  property  therein,  and  for  the  wrongful  removal 
and  retention  of  a  portion  of  such  property.  The  plaint  in 
effect  alleges  the  hereditary  right  of  the  Athinam  mira^ 
durmakurtah  to  the  independent  control  and  government 
of  the  pagoda  as  Trustee  under  Section  4  of  Act  XX  of  1863^ 
the  appointment  of  the  plaintiffs  by  Sadagopaswamy,  the 


VENKATASA  NAIIIER  ^.  T.  SRINTVASSA  CHAMYAR.  417 

present  Athinam  durmakurtah,  for  the  care  and  manage*        1869. 
*  August  9. 

ment  of  the  pagoda  and  the  mutt,  and  the  delivery  over  to  ^^  ^    ^vo«. 

the  2nd  plaintiff  as  gumastah  of  the  property  belonging  to     14  &  16 

the  pagoda  and  mentioned  in  the  schedules  to  the  plaint  ; '—' 

that  while  the  plaintiffs  were  so  in  charge  the  defendants 
1  to  6,  the  members  of  the  Committee  appointed  for  the 
taluk  of  Trivellore  under  Act  XX  of  ISSS/called  upon  the 
Athinam  durmakurtah  for  the  accounts  of  the  pagoda,  who 
denied  his  liability  to  account  to  them  ;  that  because  of 
such  denial,  the  1st,  2nd,  3rd,  7th,  8th,  and  9th  defendants, 
on  the  26th  and  27th  December  1866,  entered  the  pagoda 
and  mutt  in  a  gang  with  the  other  defendants,  violently 
took  possession  of  the  properties  in  the  jewel-rooms,  and 
ejected  the  plaintiffs  and  the  servants  of  the  pagoda  ;  that 
on  the  complaint  of  the  2nd  plaintiff^  the  said  defendants 
were  criminally  punished  for  the  trespass  by  the  District 
Magistrate,  and  on  the  25th  January  1867,  the  same  Magis- 
trate, aftera  n  enquiry  under  Sections  318  and  319  of  the 
Criminal  Procedure  Code,  restored  the  possession  of  the 
'  pagoda  and  mutt  to  the  2nd  plaintiff.  In  respect  of  those 
injuries,  the  damages  claimed  are  the  value  of  the  jewels^ 
cash,  records,  and  accounts  removed  and  not  restored  by 
the  defendants,  the  expense  incurred  by  the  Athinam  dur- 
makurtah for  purification  of  the  pagoda  and  mutt,  the 
amount  of  counsers  and  vakiFs  fees  in  the  Criminal  proceed- 
ingSy  the  loss  of  income  sustained  by  the  Athinam  durma- 
kurtah by  reason  of  his  inability  to  go  abroad  pending 
those  proceedings,  and  the  amount  of  income  received  on 
the  new  moon  day  in  Margali  of  Achia.  The  whole  amount* 
ing  to  rupees  50,000. 

The  1st,  2nd,  and  3rd  defendants  have,  by  their  written 

statements,  made  the  same  defence.     They  aver  that  the 

Jeyar  (the  Athinam  durmakurtah)  was  the  person  to  sue 

and  not  the  plaintiffs,  and  deny  his  independent  hereditary 

right  to  the   control  of  the  pagoda  and   mutt   and   the 

appointments  and  delivery  of  possession  as  alleged  by  the 

plaintiffs.    They    claim  for    themselves   and   the   other 

members  of  the  Committee  the  trusteeship  of  the  pagoda 

and  property  under  Section  3   of  Act  XX  of  1863,  and 

54 
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18«9.  assert  that  as  trustees  they  dismissed  the  Jeyar  for  breach 
'jf^r^ff^  of  duty  in  regard  to  the  accounts  and  disbursements  of  the 
14  &  16      pagoda  and  misappropriation  of  a  portion  of  the  property, 

*—  They  further  aver  that  the  7th  defendant  as  the  gumastah 

of  the  pagoda  appointed  by  the  Committee  had  reported 
that  the  2nd  plaintiff  and  another  gumastah  had  delivered 
up  possession  to  him  of  the  pagoda  and  the  keys  of  the 
idol-rooms,  and  had  promised  immediate  delivery  of  the 
keys  of  the  jewel-rooms,  and  that  they  were  not  otherwise 
aware  of  the  circumstance,  and  conclude  "with  the  denial  of 
the  alleged  removal  and  retention  of  the  pagoda  property  and 
of  their  liability  to  the  damages  claimed.  The  4th  and  5th 
defendants  by  their  written  statement  pleaded  merely 
that  if  the  trespass  complained  of  were  true  they  did  not 
assist  in  committing  it  ;  but  it  appears  from  the  record 
that  they  as  well  as  the  6th  to  10th  defendants  at  the 
hearing  adopted  the  defence  set  up  by  the  1st,  2nd,  and  3rd 
defendants.  The  issues  recorded  raise  all  the  points  of 
that  defence  except  the  question  of  the  right  of  the 
Committee  as  Trustees  under  Section  3  of  Act  XX  of 
1863  to  the  supervision  of  the  pagoda  and  its  property. 
That  question  the  Civil  Judge  considered  to  be  concluded 
by  the  opinion  of  his  predecessor  recorded  in  his  order  of 
the  21st  April  1868.  On  the  issues  he  has  found  that  the 
plaintiffs  were  forcibly  dispossessed  by  the  defendants  of 
the  pagoda  and  mutt,  but  that  the  defendants  had  not 
lemoved  and  retained  any  of  the  jewels  or  other  property 
of  the  pagoda,  and,  as  respects  the  damages  claimed,  that 
the  plaintiffs  were  entitled  to  recover  only  the  expenses 
of  the  Criminal  proceedings  and  the  sum  collected  at  the 
festival  of  the  new  moon,  in  all  rupees  7,000,  and  that  sum 
the  defendants  have  been  decreed  to  pay. 

« 

The  objections  now  relied  upon  in  the  appeal  by  the 
defendants  are  (1)  that  the  Jeyar  was  the  only  person  who 
had  a  right  to  sue  for  the  injuries  complained  of ;  (2)  that 
the  question  of  the  right  of  the  Committee  under  Section 
3  of  the  Act  should  have  been  raised  and  tried ;  (3) 
that  the  evidence  did  not  prove  the  alleged  forcible  dis- 
possession ;  (4!)  that  the  sums  decreed  to  the  plaintiffs  are 
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not  recoverable  as  damages,  and  (5)  that  the  7th  defendant        ^8^0. 
18  the  only  person  haoJe  in  the  suit.  A  a  iVfs. 

14  &  16 

As  to  the  Ist  point. — We  cannot  construe  the  plaint  o/1nG9. 
otherwise  than  as  brought  by  the  plaintiffs  personally,  and 
iioky  as  was  suggested  on  behalf  of  the  plaintiffs,  by  the 
Jeyar  through  his  recognized  agents.  The  question  then 
is  whether  the  plaintiffs  are  the  proper  persons  to  sue  for 
the  alleged  causes  of  action.  In  relation  to  this  question, 
we  may  at  once  say  in  regard  to  the  third  point  that  we 
think  the  evidence  shews  beyond  reasonable  doubt  that 
the  dispossession  of  the  plaintiffs  was  by  coercion,  and 
there  is  no  doubt  that  they  were  at  the  time  in  actual 
charge  of  the  pagoda,  the  mutt,  and  the  property  therein. 
Now,  assuming  the  Committee  to  have  the  title  they 
claim,  the  above  facts  are  sufficient  to  afford  the  plaintifis 
a  good  caase  of  action.  Consequently  on  the  second  point 
we  are  of  opinion  that  the  Civil  Ju-fge  rightly  declined  to 
raise  an  issue  as  to  the  title  of  the  Committee.  The  only 
way  in  which  such  a  Question  of  title  could  be  contended 
to  be  material  would  be  with  reference  to  any  item  of 
damages  claimed  by  the  plaintiffs,  and  in  this  case  such  a 
contention  could  only  be  set  up  with  reference  to  the  item 
claimed  on  account  of  the  fees  received  by  the  defendants 
at  the  new  moon  festival.  Bat  such  fees  have  been  received 
as  a  direct  consequence  of  the  trespass  by  the  defendants, 
and  but  for  their  wrongful  act  would  (had  the  plaintiffs 
been  continued  in  office  by  the  Jeyar)  have  been  rightfully 
receivable  by  the  plaintiffs.  Whether  they  are  recoverable 
by  the  plaintiffs  in  the  present  suit  is  quite  another 
question  to  be  noticed  presently. 

But  before  we  pass  to  the  fourth  point,  it  will  be  con- 
venient to  dispose  of  the  fifth  objection  that  the  7  th  defend- 
ant is  the  only  person  liable  for  the  forcible  dispossession. 
By  some  singular  omission,  there  is  certainly  a  curious 
deficiency  of  evidence  to  connect  the  other  defendants  im- 
mediately with  the  acts  of  trespass  by  the  7th  defendant; 
for  there  is  little  room  for  doubt  that  such  connection  could 
have  been  easily  shown.  But  we  think  this  omission  is 
prevented  from  being  fatal  to  the  case  as  against  the 
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18«9.  defendants,  other  than  the  8th  and  9th  defendants,  by  the 
It  A  Noa.  evidence  showing  clearly  that  the  acts  of  the  7th  defend- 
14  &  16  ant  were  for  the  benefit  and  in  behalf  of  the  members  of 
the  Committee  (defendants  1  to  6,]  and  were  afterwards  not 
only  adopted  and  talcen  advantage  of  by  them,  but  uphold 
and  defended  when,  in  the  course  of  the  Criminal  proceed- 
ings, they  had  acquired  a  full  knowledge  of  the  nature  of 
those  acts.  But  the  same  cannot  be  said  as  to  the  8th  and 
9th  defendants  because  the  acts  of  the  7th  defendant  were 
in  no  sense  for  their  benefit  or  use. 

With  respect  to  the  fourth  point,  we  are  clearly  of  opi- 
nion that  the  expenses  incurred  in  the  Criminal  proceeds 
ings  instituted  by  the  plaintiffs  are  not  recoverable  as 
damages.  In  an  action  of  trespass,  a  wide  latitude  is  no 
doubt  permissible  in  assessing  damages,  but  nothing  can 
be  claimed  on  account  of  actual  loss  unless  such  loss  is  di- 
rectly traceable  to  the  wrong  and  is  its  natural  and  neces^ 
sary  consequence.  Here,  obviously,  the  Criminal  proceed- 
ings were  a  purely  spontaneous  act  on  the  part  of  the 
plaintiflfe,  so  far  as  regards  their  cause  of  action  in  the 
present  suit ;  and  as  to  the  remedy  sought  and  obtained 
under  the  Criminial  Procedure  Code,  if  it  were  necessary 
to  decide  the  point,  we  should  probably  hold  that  the 
Sections  318  and  319  of  the  Criminal  Procedure  Code  had 
been  erroneously  applied  by  the  Magistrate.  The  case  of 
FoxaU  V.  Bameit  2  E.  and  B,  928,  cited  on  behalf  of  the 
plaintiffs,  is  distinguishable  from  the  present  case.  There 
the  loss  allowed  was  a  necessary  and  direct  consequence  of 
the  wrong  complained  o£ 

Then,  as  to  the  remaining  item  of  rupees  100  allowed 
on  account  of  the  fees  received  by  the  Committee  on  the 
new  moon  festival,  the  objection  arises  that  this  is  not  a 
damage  sustained  by  the  plaintiflTs  personally.  Although  if 
continued  in  office  by  the  Jeyar  they  would  have  received 
the  fees,  and  been  accountable  for  them  to  their  principal, 
yet,  having  been  wrongfully  kept  out  of  possession  and  pre- 
vented receiving  them  and  so  not  accountable  for  them,  the 
loss,  if  any,  has  been  sustained  by  the  Jeyar  and  not  in  any 
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way  by  the  plaintiffs.     The  amount  of  them  therefore  has        1869. 
been  improperly  allowed  to  the  plainti  ffs.  4!T!noII 

•  14  &  16 

These  observations  render  it  unnecessary  to  notice  the  of  1869. 
argument  put  forward  in  behalf  of  the  plaintiffs,  that  the 
former  order  of  the  Civil  Court  of  the  2l8t  April  1868  was 
conclusive  upon  the  question  of  title  between  the  parties  ; 
but  it  must  not  be  supposed  that  we  think  there  is  any 
sound  foundation  for  the  argument. 

The  result  is  that  the  plaintiffs  are  entitled  to  recover 
against  the  defendants  1  to  7  a  moderate  amount  of  damages 
for  the  wrong  done,  in  ejecting  them  from  the  pagoda 
and  mutt,  unless  in  their  cross  appeal  they  should  succeed 
in  establishing  their  right  to  recover  one  or  more  of  the 
items  disallowed  by  the  Civil  Court. 

In  Regular  Appeal  No.  16. — This  is  the  cross  appeal 
by  the  plaintiffs  just  referred  to,  and  the  question  is  whe- 
ther the  evidence  shows  that  the  defendants  during  the 
time  that  they  were  in  wrongful  possession  of  the  pagoda 
removed  and  have  retained  the  jewels  and  property  to  the 
value  of  rupees  32,000  and  odd  as  alleged  in  the  plaint. 

[Upon  the  evidence  on  this  point,  the  High  Court  were 
of  opinion  that  the  plaintiflb  had  failed  to  make  out  the 
loss  of  the  property  alleged,  aad  the  appeal  was  dismissed.] 

The  result  of  both  appeals,  is  that  the  plaintiffs  are 
entitled,  as  we  have  said  above,  to  recover  a  moderate 
amount  of  damages,  and  we  think  that  the  sum  of  rupees 
100  is  a  prope£  amount  to  award.  As.to  costs,  we  think 
that  the  plaintiffs  should  bear  all  their  own  costs  of  the 
Appeal  No.  14,  and  pay  the  costs  of  the  defendants  on  the 
7,000  rupees  disallowed;  and  that  in  Appeal  No.  16,  the 
parties  should  bear  their  own  costs  in  the  appeal.  In  the 
Lower  Court,  the  defendants  1  to  7  will  pay  one-tenth  of 
the  plaintiffs'  costs  and  wiU  bear  all  their  own  oosts.  As 
against  the  8  th  and  9  th  defendants,  the  suit  will  be  dis- 
missed, but  nothing  need  be  said  about  their  costs  in  the 
Court  below,  as  they  have  not  incurred  any  distinct  costs. 
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special  Appeal  No.  58  of  1869. 

KoKKAPALBN  UxHATCHADATAN  )      Special  Appellant 
Hajb -  ......  )       (Jird  Defendant) 

Perotta  Meloden  Rambn  )       Special  Respondent 
Nambiar J  (Plaintiff.) 

An  agreement  to  take  an  oath  by  the  parties  to  a  suit  filed  in 
Court  is  not  an  adjustment  by  mutual  agreement  or  compromise 
within  the  meaning  of  Section  98  of  the  Code  of  Civil  Procedure. 

The  defendants  agreed  that  a  decree  should  be  pas(.ed  against 
Ihem  if  they  failed  to  perform  an  agreement  by  which  they  bound 
themselves  to  take  an  oath,  the  terms  of  which  wer9  set  forth  in  the 
agreement,  and  one  of  them  failed  to  take  the  oath.  The  Lower 
Courts  thereupon  passed  a  decree  for  the  plaintiff. 

Held  by  the  High  Court  that  the  procedure  of  the  Lower  Courts 
was  not  sanctioned  by  law. 

1869.      rpHIS  was  a  Special  Appeal  against  the  decision  of  G.  D. 

August  14.    J^     Lemau,  the  Acting   Civil  Judge  of  Tellicherry,  in 

on869.     Regular  Appeal  No.  293  of  1867,  confirming  the  decree  of 

"  "       the   Court    of  the   Principal     Sadr   Amin  of  Tellicherry 

in  Original  Suit  No.  44  of  1867. 

J.  H.  8.  Branson,  for  the  special  appellant,  (the  3rd 
defendant). 

O'SvUivan,  for  the  special  respondent,  (the  plaintiff). 
The  facts  appear  sufficiently  from  the  following 

Judgment: — In  this  suit  the  Principal  Sadr  ^min 
passed  a  decree  in  the  plaintifTs  favor,  because  the  2nd 
defendant  had  failed  to  take  an  oath  at  a  pagoda  according 
to  an  agreement  entered  into  between  the  parties  before 
the  suit  came  to  a  hearing 

Upon  appeal,  the  Civil  Judge  confirmed  that  decree  ; 
but  we  think  that  the  Lower  Courts  were  not  j uglified  in 
so  disposing  of  the  suit. 

There  is  no  doubt  that  the  parties  and  their  vakils  did 

execute  a  written  agreement  whereby  the  plaintiff  on  the 

one  hand  agreed  that  his  suit  should  be  dismissed  with 

Qosts  if  the  2nd  defendant  on  a  certain  day  before  a  certaia 

(a)  Present :  Bitt^eston,  a  ad  iDnes,  J  J. 
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pagoda  should  swear  according  to  the  usage  of  the  pagoda        1869. 
that  the  statements  in  the  plaint  were  untrue,  and  if  the  3rd  o  T^  »    , »- 
defendant  should  take  a  like  oath  before  a  certain  Mosque,     of  1869. 
and  the  defendants  on  the  other  hand  agreed  that  a  decree 
should  be  given  according  to  the  plaint,  if  either  the  2nd 
or  3rd  defendant  should  fail  to  take  the  prescribed  oath. 

Upon  this  agreement  being  filed,  it  appears  that  the 
Principal  Sadr  Amin  issued  a  commission  to  a  Commis- 
sioner to  see  that  the  oaths  were  taken  according  to  the 
agreement,  and  that  upon  the  Commissioner  reporting  that 
the  2nd  defendant  had  refused  to  take  the  oath,  a  decree 
was  at  once  passed  in  the  plaintiff's  favor,  the  case  not  being 
posted  for  re-hearing,  and  the  Srd  defendant  objecting  to 
the  decree. 

The  Lower  Courts  have  acted  in  this  case  in  confor- 
mity with  an  old  practice  which  as  to  District  Munsifs 
was  based  upon  Regulation  VI  of  1816,  Section  27,  and  as  to 
Zillah  Courts  upon  Regulation  III  of  1802,  Section  6,  but 
these  enactments  are  repealed,  and  the  Courts  no  longer 
possess  the  power  of  fallowing  that  procedure,  as  was 
pointed  out  in  the  Madras  High  Court  Proceedings,  Srd 
March  1868  (4th  Volume,  High  Court  Reports  "(Rulings)" 
p.  ]p.} 

In  those  Proceedings  an  observation  was  added  that 
**  there  is  nothing  to  prevent  the  Courts,  if  they  have  the 
«'  means,  from  facilitating  a  settlement  of  this  nature  by 
**  the  parties,  by  satisfying  themselves  that  the  necessary 
*'  conditions  are  fulfilled,'*  but  we  do  not  suppose 
that  it  was  intended  by  this  remark  to  sanction 
the  issuing  of  such  a  commission  as  was  issued  in 
this  case,  for  which  the  Civil  Procedure  Code  certainly  fur- 
nishes no  authority.  Nothing  more  was  meant,  we  appre- 
hend, than  that  if  the  Courts  could,  without  any  departure 
from  the  provisions  of  the  Code,  furnish  any  facilities  to 
the  parties  for  adjusting  the  suit  by  this  mode  of  settle- 
ment, there  was  nothing  to  prevent  them  from  doing  so. 
But  the  question  which  we  have  to  consider  is  whether 
this  suit  has  been  disposed  of  in  a  manner  sanctioned  by 
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1869.       the  Code.  Now  it  was  admitted  by  Mr.  O'SuUivan,  on  behalf 

&  A   No  58  ^^  ^^  special  respondent,  that  unless  the  case  is  brought 

O/18S0.      within  the  98th  Section  of  the  Code,  the  procedure  adopted 

oannoi  be  justified.    That  Section  provides  that,  if  a  suit 

shall  be  adjusted  by  mutual  agreement  or  compromise,  such 

• 

agreement  or  compromise  shall  be  recorded  and  the  suit 
shall  be  disposed  of  in  accordance  therewith,  and  the  ques- 
lion  is  whether  this  suit  was  adjusted  by  mutual  agreement 
or  compromise,  so  that  it  could  be  disposed  of  in  accordance 
therewith.  We  think  that  what  is  meant  by  this  language 
is  that  the  parties  should  agree  upon  some  terms  respect- 
ing the  subject  matter  of  the  suit,  which  are  capable  of 
being  embodied  in  a  decree,  whereby  the  suit  would  be 
disposed  of.  In  the  present  case  there  certaiuly  was  no 
such  agreement  but  only  an  agreement  that,  if  the  defend- 
ants should  do  certain  things,  a  decree  should  be  passed 
in  favor  of  one  party,  and  if  they  should  fail  to  do  those 
things  then  in  favor  of  the  other  party ;  so  that  what 
decree  should  be  passed  would  depend  upon  the  result  of 
an  inquiry,  whether  subsequently  to  the  agreement  certain 
acts  had  or  bad  not  been  performed.  The  suit  was  not 
adjusted  by  the  agreement,  and  the  decree  which  was 
passed  was  admittedly  not  a  decree  by  consent.    It  was  a 

decree  passed  against  the  strong  objection  and  protest  of 
the  3rd  defendant  the  present  appellant  ;  and  we  think 
that  having  been  given  without  any  investigation  of  the 
merits,  and  not  in  accordance  with  any  procedure  sanc- 
tioned by  law,  it  must  be  set  aside,  and  the  case  restored 
to  the  file  of  the  Principal  Sadr  Amin  for  investigation  on 
the  merits. 

We  do  not,  however,  think  the  appeUant  entitled  to 
costs,  for  it  certainly  was  his  own  agreement  which  led  to 
the  procedure  of  which  he  now  complains. 
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Apellate  SurtslliKtton  (a) 

Special  Appeal  No.  595  of  1868. 

Ramanadan  Chetty - Special  Appellant 

VijiASAMY  alias  Namasivaya)      c^    •  >  «  -,    ^ 

Tavee I      Special  Ite^ondenL 

Special  Appeal  No,  167  of  1869. 
Kamanadan  Chettt ^ . .....    Special  Appellant. 

ViJiASAMY  alias  Namahivata  )      «      •  i  t> 

Tavbji ^ J     ^P^<^'^1  Respondent 

In  a  suit  under  Section  15  of  of  the  Registration  Act  of  ]  864 
{XVI  of  1864)  to  compel  the  defendant  to  join  in  the  registration 
t>f  certain  documents,  the  defendant  admitted  the  execution  of  the 
documents  but  set  up  a  collateral  agreement  which  would  rend^ 
the  documents  of  no  legal  force.  The  Lower  Courts  found  that  the 
agreement  relied  on  by  the  defendant  was  come  to  with  the 
plaintiff. 

J7eW,  (reversing  the  decrees  of  the  Lower  Courts)  tliat,  execution 
having  been  admitted,  the  document  ought  to  be  registered. 

THIS  was  a  Special  Appeal  against  the  decision  of  E.  C       186». 
G.  Thomas,  the  avil  Judge  of  Madura,  in  Regular  ^*^^  ^^' 
Appeals  Nos.  157  and  158  of  1867,  confirming  the  decrees  of  1868  and 
of  the  Court  of  the  Principal  Sadr  Amin  of  Madura  in  ^^^^/^Q^^ 
Original  Suit  Nos.  17  and  18  of  1866, 

This  suit  was  brought  under  Section  15,  Act  XVI  of 
1864,  to  compel  the  defendant  to  register  a  deed  of  sale 
executed  by  him  in  the  plaintiff's  favor  for  the  sum  of 
rupees  4,000  conveying  to  him  the  nunjah  and  punjah  lands 
belonging  to  the  defendant  in  the  village  of  Sethnrayanan- 
dul.  The  plaintiff  also  produced  the  endorsement  of  the 
District  Registrar  declining  to  register  the  bill  of  sale  in 
consequence  of  the  defendant's  refusal  to  acknowledge  it. 

The  defendant  filed  a  written  statement  objecting  to 
register  the  bill  of  sale  in  question,  as  the  whole  amount  of 
the  consideration  for  which  it  was, executed  was  not  paid 
to  him,  and  as  it  was  passed  by  him  to  prevent  his  incar- 
ceration in  the  debtor's  jail  on  the  eve  of  being  sent  thither 
on  account  of  a  judgment-debt  due   to  the  plaintiff  in 

(a)  Present :  Scotland,  C.  Jt  and  Innes,  J. 

65 


^23  MABBAS  HIGH  COURT  REF0KT8. 

1869.      Original  Suit  No.  31  of  18G2  on  the  file  of  the  Civil  Court. 

August  26.    •,-       jj    j 

S.A .  iVos.  695  He  added  that,  on  the  date  on  which  the  bill  of  sale  in 
1*67^^/ 1 860^  question  was  executed,  it  was  stipulated  between  the  plain- 

•*  tiff  and  defendant  that  it  was  to  have  no  force  or  effect 

whatever  should  the  amount  for  which  it  was  passed  be 
paid  to  the  plaintiff  within  30  days  from  the  said  date;  and 
that  as  the  money  was  tendered  by  defendant  within  the 
stipulated  period  but  was  refused  by  the  plaintiff,  the  bill 
of  sale  above  referred  to  is  void. 

The  issues  settled  were  :— 

Whether  the  circumstances  under  which  the  deed  of 
sale  in  question  was  passed  are  such  as  to  vitiate  it. 

Whether  the  amount  of  4»000  rupees  referred  to  in  the 
said  instrument  was  offered  by  the  defendant  within  the 
stipulated  time. 

The  following  is  taken  from  the  judgment  of  the  Prin- 
cipal Sadr  Amin  :*- 

But  as  regards  the  alleged  stipulation  (o  cancel  the  sale 
on  the  payment  of  the  amount  of  4,000  rupees  within  one 
month  from  the  date  of  the  bill  of  sale,  I  have  to  observe 
that  it  is  proved  by  the  evidence  of  the  mutual  witness 
that  such  stipulation  was  made  between  the  plaintiff  and 
defendant ;  and  his  testimony  is  corroborated  by  thedefend- 
ant's  1st  and  2nd  witnesses,  of  whom  the  former  is  the 
plaintiff's  vakil ;  and  considering  the  relation  existing 
between  him  and  the  plaintiff,  I  have  every  reason  to  believe 
that  the  sale  was  conditional  and  was  not  concluded  on 
the  date  on  which  it  took  place.  The  offer  of  payment  of 
the  amount  of  4,000  rupees  is  also  established.  The  mutual 
witness  says  that  on  the  evening  of  the  last  day  of 
the  period  allowed  for  the  purpose,  the  defendant's 
servant,  2nd  witness  Sangu  Servai,  brought  a  bundle 
containing  silver  coins  and  laid  the  same  in  the  entrance 
of  the  said  witness's  house,  and  that  at  his  desire  the 
said  Sangu  Servai  communicated  the  arrival  of  the  funds 
to  the  plaintiff's  vakil  who  had  been  authorised  by  the 
plaintiff  to  receive  the  money  and  return  the  deeds  of  sale 
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in  dispute  both   in  this  and  the  following  No»  18.    The      i869. 

plaintiff's  vakil  (the  Ist  witness  for  the  defence)  admits  that  -^^J^^_26-^ 

he  was  made  aware  of  tlie  arrival  of  the  funds  from  Sheva-  qf  isas' and 

ganga,  but  statea  that  it  could   not  be  received,   as  the  ^C7  o;  1669. 

plaintiff  was  not  in  the  town,  and  was  not  seen  till  after 

the  fourth  day  after  the  period  of  one  month  above  referred 

to  had  expired.    As  the  plaintiff^s   vakil  admits  that  he 

bad  full  authority  from  his  client  to  receive  the  money  if 

tendered  within  the  limited   period,   and   he  omitted  to 

receive  it  unless  it  was  paid  in  the  plaintiff 's  presence,  I  do 

not  think  that   the  defendant's  interests  should  suffer  by 

the  carelessness  of  the  plaintiff  to  make  arrangements  for. 

receiving  payment  according  to  the  terms  of  the  stipula- 

tion  above  referred  to.     On  considering  carefully  all  the 

circumstances  connected  with  the  case^  I  think  that  the 

defendant  had  done  all  he  can  to  act  up  to   the  terms  of 

the  agreement  in  question,  and  that   the    studied  absence 

of  the  plaintiff  from  the  town  and  the  want  of  decision  on 

the  part  of    his  vakil    had    prevented    the  defendant's 

servant    from  making  the    payment.     On   this  view   of 

the  case,  1  consider  that  the  deed  of  sale  must  be  held 

to  have  been  canoelled,  and  therefore  decline  to  direct 

the  defendant  to  register  it     The  plaintiff  will  pay  all 

costs. 

The  decision,  was  confirmed  on  appeal  by  the  Civil 
Judge. 

The  plaintiff  specially  appealed  to  the  High  Court-, 
on  the  ground  that^ — 

As  the  original  suit  was  brought  simply  to  compel  the 
defendant  to  register  the  bond  mentioned  in  the  plaint, 
and  as  the  defendant  admitted  the  execution  of  the  said 
bond  and  receipt  of  the  consideration  therein  mentioned, 
the  Lower  Court  ought  to  have  directed  the  said  bond  to  , 
be  registered. 

J.  H.  5.  Branson,  for  the   special   appellant,    (the 
plaintiff.) 

The  Court  delivered  the  following 
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1869;  Judgment:— These  were  suits  brought  to  compel  the 

JSA^^  5^6  defendant  to  join  in  registering  certain  documents  executed 
of  1868  cinc^  by  him  in  favor  of  the  plaintifi  which  the  District  Registrar 
167  of  ^°^^'  i^^  refused  to  register  in  consequence  of  the  defendant 
having  denied  CKecution  of  them.  The  defence  made  iu 
both  suits  was  not  a  denial  of  the  execution  of  the  docu- 
ments but  that  the  consideration  money  had  not  been  paid 
in  full ;« that  the  execution  by  the  defendant  had  been 
obtained  on  the  eve  of  his  being  sent  to  jail  to  prevent 
his  incarceration,  and  that  a  contemporaneous  agreement 
was  made  stipulating  that  the  instruments  were  to  have^ 
no  force  or  effect  whatever  should  the  amount  for  which  it 
was  executed  be  paid  to  plaintiff  within  30  days  from  its 
date  ;  and  that  as  the  money  was  tendered  but  refused  by 
plaintiff,  they  were  of  no  further  binding  force.  The 
issues  recorded  in  each  suit  raised  the  points  of  the  defence^ 
and  the  Principal  SadrAmin  found  that  this  collateral  agree- 
ment had  been  come  to  ;  that  the  money  was  tendered 
and  refused  by  the  plaintifi^s  agent ;  that  the  agreement 
therefore  had  ceased  to  have  any  binding  force,  and  that 
it  would  be  improper  to  register  it;  and  a  decree  was 
thereupon  passed  dismissing  the  suit  with  costs.  The 
Civil  Judge  on  appeal  confirmed  this  decision,  • 

The  plaintiff  has  appealed,  and  the  objection  relied 
upon  is  that  the  defence  set  up  had  been  improperly  enter- 
tainedy  and  that  registration  of  the  instruments  should 
have  been  ordered. 

We  are  of  opinion  that  it  was  not  competent  to  tho 
Principal  Sadr  Ajnin  to  enter  upon  the  question  of 
the  existence  and  effect  of  the  collateral  agreement.  The 
suit  was  properly  brought  to  establish  the  plaintiff*s  right 
to  enforce  registration,  and  that  onlyy  and  the  instruments 
were  not  admissible  in  evidence  except  for  the  purpose  of 
determining  as  to  that  right.  Now  the  single  question  upoa 
which  under  Section  29  of  the  Act  such  right  depended 
was,  whether  the  instruments  were  executed  by  the  parties 
by  whom  they  purport  to  have  been  executed,  and  that 
&ct  having  been  admitted  by  the  defendant^  registratioa 
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should  have  been  directed  withoafc  entortainiDg  any  ques*       1869. 
tion  as  to  the  validity  or  operation  of  the  instruments— See  ;^^j—^ 
the  case  of  Khadar  Saib  v.  Khadar  Bibi,  3  Madras  High  of  W6«  and 
CovH    Reports,  149.    It  makes  no    difference  that   the  ^^^  ^/i^^^r 
questions  decided  by  the  Lower  Courts  arose  out  of  the 
defence,  registration  being  essential  to  admit  of  the  Courts 
looking  at  the  terms  <rf  the  instruments  in  order  to  see 
their  nature  and  effect. 

For  these  reasous,  we  must  reverse  the  decrees  of  the 
Lower  Courts,  and,  as  the  execution  of  the  instruments  has. 
been  admitted  by  the  defendant,  the  decrees  in  the  appeals 
may  at  once  direct  the  Registrar  to  register  the  instruments. 
Plaintiffs  costs  throughout  must  be  paid  by  the  defendant. 


Megular  Appeal  No.  34  of  1869. 

KuLLAPPA  Naik  and  another Appdlants. 

Ramanuja  Cmaritar  and  11  others- liespon dents. 

Regular  Appeal  No.  ftl  of  1869. 

COLLECMR  OF  MADRAS Appellant 

Ramanuja   Chariyar  aad  11  others Respondents. 

♦!,.,•  '^??^'^J^^^  8«od,  as  the  mirasfiidara  6f  a  ▼iHaee  to  eatabl»h 
their  nght  to  the  graut  of  a  puttah  of  certain  wm to  Ian dRnfH^^ 
Tifhige  which  had   been  granted  to  some  of  ^hHefendauto^^^^^^ 

in  breach  of  their  Sreemenia  "^  "'  ^*^  "'^  aeeeeament 

B*td.  that  the  plainliflEs  were' entitled  to  the  relief  sought  foe. 

rpHESE  were  Regular  Appeal*  against  the  decision  of  E.      1869, 

J.     B.  Foord,  the  CivU  Judge  of  Chbigleput.  in  Original.  4T"  i^ 
Suit  No  29  of  1  S«7  '^    "  H.  At.  Not^ 

1869. 
(«)  Present :  ScoUand,  G  J.  and  lanes,  J. 
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1869.  The  plaint  set  forth  that  the  plainti&  and  the  defend^ 

iZ.X   Nol'  ^^^  ^''^"^  3  to  31  are  the  miraasidars  of  the  divided  village 
24  and  61  q/^of  Pillapaukum ;  that  contrary  ta  the  usage  of  the  district, 

•— 1 —  the  1st  and  2nd  d^endants  caused  a  lease  of  certain  waste 

lands  in  that  village  to  be  issued  in  their  names  by  the 
CoUector  in  Fusli  1269»  notwithstanding  that  plaintiffs 
raised  objections  thereto  and  bound  themselves  to  paj'  the 
full  assessment  of  those  lands.  Plaintiffs  therefore  sued  to 
eject  the  1st  and  2nd  defendants  and  defendants  froni  32  to- 
66  who  occupied  portions  of  the  said  lands,  and  to  have  the 
lease  cancelled* 

The  defence  was  that  the*  lease  was  lawfully  granted 
by  the  Collector  with  the  plaintiffs'  consent,  and  that  the 
village  in  question  was  an  undivided  one. 

The  supplemental  defendant  (the  Collector)  pleaded* 
that  the  issue  of  the  lease  to  the  Ist  and  2nd  defendants 
was  in  accordance  with  the  hookumnamah  of  the  district 
which  directed  that  leasea  should  only  be  granted  to  miras- 
sidars  upon  their  tendering  good  and  sufficient  security  ; 
that  the  plaintiffs  had,  on  previous  occasions,  in  considera- 
tion of  their  preferential  rights  as  mirassidars,  been  granted 
leases  of  lands  applied  for  by  poyacarries,  but  had  always 
fttil^d  either  to  cultivate  the  lands  or  pay  the  assessment 
thereon,  although  they  had  ent<ered  into  written. agreements, 
to  pay  the  assessment  whether  they  cultivated  the  lands  or 
not,  and  that  such  being  the  case,  his  predecessor,  Mr.  Shu^ 
brick,  was  justified  in  granting  a  lease  to  the  defendants* 

It  was  admitted  at  the  fitst  hearing  by  the  pleaders  on* 
both  sides  that  it  made  no  difference  to  their  respective 
clients  whether  the  village  in  which  the  disputed  lands  are 
situated  is  divided  or  undivided. 

The  plaintiffs'  pleader  admitted  that,  unless  the  plain- 
tiffs had  agreed  to  cultivate  the  said  lands,  the  Collector 
had  authority  to  grant  a  lease  to  the  defendants. 

Defendants'  pleader  admitted  that  the  plaintiffs  are^ 
the  mirassidars  of  the  village^ 
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The  Civil  Jadge  gave  judgment  for  the  plaintiffs  as   j^^^\i 
follows  after  stating  the  evidence  : —  A   A».  iVoi. 

34  und  61  of 

It  is  admitted  that  the  plaintiffs,  being  the  mirassidars,      1869. 
had  a  preferential   right  to  have   the  lands  in  dispute 
leased  to  them,  provided  they  agreed  to  pay  the  assessmentj 
whether  they  cultivated  them  or  not,  and  to  give  security 
for  the  payment  of  the  same. 

That  they  wore  willing  to  comply  with  all  those 
terms  is  clear  from  exhibits  A,  B  and  C,  and  it  remains  to 
be  determined  whether  under  such  circumstances  the 
supplemental  defendant,  the  Collector,  was  justified  in 
rejecting  their  offer  and  in  granting  a  lease  to  the  other 
defendants. 

I  am  of  opinion  that  he  wan  not,  for  the  following 
reasons.  The  only  ground  he  assigns  in  his  written 
statement  is  that  on  previous  occasions  they  had  failed  to 
fulfil  their  agreements  to  cultivate  certain  lands  which  his 
pleader  admits  are  not  the  same  now  in  dispute.  He  does 
not  say  that  he  considered  the  security  tendered  insuffi- 
cient. That  it  was  in  £Ekct  ample  seems  clear  from  the 
statement  of  the  3rd  (joint)  witness,  the  Kurnum^  and  from 
the  Tahsiidar's  urzi  & 

The  terms  on  which  waste  lands  should  be  leased  to 
mlrassidars  in  this  district  were  laid  down  la  a  Despatch 
from  the  late  Honorable  Court  of  Directors  to  the  Govern- 
ment of  Madras,  dated  28th  July  1841,  and  the  late 
Provincial  Court  declared  in  their  decree  dated  15th 
December  1841  that  the  law  on  the  subject  was  in  accord* 
anoe  with  that  Despatch. 

The  written  statement  of  the  supplemental  defendant 
shows  that  those  rules  were  still  in  force  when  the  cause  of 
action  arose. 

For  the  above  reasons  I  am  therefore  clearly  of  opinion 
that  the  supplemental  defendant  was  not  justified  under 
the  circumstances  of  the  case  in  granting  the  lease  to  the 
other  defendants,  and  that  he  was  bound  under  the  rules 
in  force  in  the  district  to  grant  it  to  the  plaintiffs. 
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1869.  -Go^^cJo^i,  for  the  appellaHfcs,  the  1st  and  2nd  defend* 

R.^^Tnos.  *^*s  ^'^  No.  34. 

^4  afid  61  0/ 

1869.  Srinivdsaa  Chariya/r,  for  the  respondents,  the  lst> 

3rd,  4th,  7th,  8th,  10th,  11th,  and  12th  plaintiffs  in  No.  34. 

Jffandley  (Government  Pleader)  for  the  appellant^  the 
«7th  defendant  in  Ko.  61. 

Rama  Row  for  Srinivaa9a  ChaHyar,  for  the  lltk 
I'espondent,  the  llth  plaintiff  in  No,  61. 

The  Court  delivered  the  following 

JUDOMliNT  :-^The  plaintiffs  in  this  suit  and  the  defend- 
ants from  No.  3  to  No.  31  are  the  mirassidars  of  the  village 
of  Pillapaukam,  in  the  zillah  of  Ohingleput,  and  have 
brought  the  suit  to  establish  their  right  to  the  grant  of  a 
puttah  of  certain  waste  lands  in  the  village  of  which  the 
1st  and  2nd  defendants  were  in  occupation  as  Sugavasi 
tenants  under  a  puttah  granted  to  them  by  the  Collector 
a.nd  to  obtain  the  issuing  of  a  puttah  to  them  and  the 
eviction  of  the  1st  and  2nd  defendants.  They  rest  their 
•claim  on  the  ground  that,  as  mirassidars,  they  have  a  right 
to  the  pre-occupancy  of  waste  lands  as  against  strangers 
who  apply  to  become  tenants  of  such  lands  for  cultivation 
upon  giving  sufficient  security  for  the  payment  of  the  full 
revenue  assessment,  and  that  they  had  tendered  such 
security  before  the  puttah  was  granted  to  the  1st  and  2nd 
defendants. 

The  1st  and  2nd  defendants  and  the  other  defendants 
claiming  under  them  pleaded  and  at  the  trial  relied  upon 
the  right  of  the  Collector  to  grant  the  puttah  to  them,  not- 
withstanding the  objections  of  the  plaintiffs  and  the  other 
mirassidars.  The  Collector,  upon  being  made  a  supple- 
mental defendant,  put  in  a  written  statement  which  sets 
forth  that  the  land  was  given  to  the  1st  and  2ud  defend- 
ants as  durkhastdars  for  the  protection  and  security  of  the 
Government  revenue  ;  that  the  proceedings  in  that  respect 
were  in  keeping  with  the  Hookumnamah  Rules  of  the  dis- 
trict which  directed  that  lands  should  be  given  to  miras- 
sidars on  their  tending  sufficient  and  trustworthy  security; 
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that  the  plaintiffe  as  the  mirafisJdars  of  the  viUage  had,  on  ^1869.  ^^ 
previous  occasions,  competed  for  lands  for  which  offers  had  ^  ^.^'o». 
been  made  by  Poyacarries  and  were  allowed  to  take  them     34  <fc  61 

n^  in  coTiMderation  of  iheir  preferential  rights,  but  they  ' 

had  failed  to  cultivate  the  lands  or  pay  the  assessment  in 
breach  of  their  agreements  to  do  so,  and  consequently  the 
late  Collector  (his  predecessor)  had  not  in  the  mirassidars 
that  security  for  the  due  and  punctual  payment  of  the 
Government  revenue  that  the  interests  of  Government 
•demanded. 

The  recorded  issues  raised  the  qaestion   whether  the 
Collector  had  authority  in  the  circumstances  of  the  case  to 
grant  the  lease  to  the  1st  and  2nd  defendants,  and  at  the 
trial  the  ease  on  both  sides  was  rested  upon  the  admission 
contained  in  the  Collector's  written  statement  and  repeated 
and  accepted  by  the  vakils  of  the  contesting  parties  that 
the  mirassidars  had  a  preferential  right  to  a  tenancy  of  the 
land  in  dispute  on  entering  into  an  agreement  to  pay  the 
revenue   assessment   whether  they  cultivated  or  not  and 
giving  sufEcient  security  for    the  payment  of  the  same. 
The  evidence  on  the  part  of  the  plaintiffs  was  confined  to 
shewing  that  such  agreement  and  security  had  been  duly 
tendered  before  the  grant  of  the  puttah  to  the  1st  and  2nd 
defendants,  and  on  the  part  of  the  lstand2nd  defendants  and 
the  Collector  the'only  evidence  adduced  was  in  proof  of  the 
averment  in  the   Collector's   written  statement  ^hat  tho 
plaintiffs  had  failed  to  cultivate  the  waste  lands  granted  to 
them  on  a  former  occasion  and  to  pay  the  assessment  thereon. 
The  Civil  Judge   was  of  opinion  that  this   default  was 
no  ground  of  defence  and  considering  it  proved  that  the 
proper  agreement  and  sufficient  security  had  been  tendered, 
he  decreed  the  relief  prayed  in  the  plaint. 

From  that  decree  the  Collector  and  the  1st  and  ^nd 
defendants  have  brought  the  present  appeals,  and  the 
ground  on  which  it  is  sought  on  their  behalf  to  invalidate 
the  decree  is  that  the  plaintiffs  as  mirassidars  have  not  a 
preferential  right  to  the  occupancy  of  waste  lands  which 
the  Collector  is  bound  to  recognise.  The  Civil  Judge's 
conclusion  in  regard  to  the  tender  of  the  proper  agreement 

56 
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1869.      and  sufficient  security  is  not  objected  to,  and  it  is  conceded 
A*^i\&s    ^^^^  *'^®  refusal  to  entertain  the    plaintiffs'  application 
34  ^  61     because  of  their  breach  of  a  former  agreement  tras  not 
*^    ^ —  sanctioned  by  any  authoritative  rule  or  custom.    We  are  of 
opinion  that  it  is  not  open  to  the  appellants  now  to  set  up 
that  the  mirassidars  have  no  right  whatever  to  claim  the 
occupancy  of  waste  lands.  ,  Their  preferential  tight  subject 
to  the  conditions  already  stated  has  been  deliberately  and 
distinctly   admitted,  and  on  that  admission  the  suit  was 
heard  and  determined  by  the   Civil  Court*    If  on  the  part 
of  the  Uovernmenb  a  Judicial  decision  as  to  the  right  of 
pre-occupancy  is  desired,  the  question  may  be  properly 
raised  in  another  suit  when  the  mirassidars  will  have  the 
opportunity,  to  which  they  are  entitled,  of  adducing  evi- 
dence of  custom  in  support  of  their  claim. 

For  these  reasons  the  decree  of  the  Civil  Court  must 
be  aflirmed  with  costs. 


Regular  Jppeal  No.  40  of  1869. 

GOLLA  Chinna  GtJBOVWPA  Naidu Appellant: 

Kau  Apfiah  Naidu  and  another. ^Reapondenla. 

The  plaintifif  brought  a  suit  on  an  instrument,  dated  1661» 
described  as  a  mortgage  bond,  to  recover  the  amoaut  due  hy  a  decree 
against  the  first  defendant  personally  and  against  the  mortgaged 
Droperty  which  was  in  the  possession  of  the  2ud  defendant  under  a 
registered  deed  of  sale  by  1st  defendant  to  him  in  1866.  The  CivQ 
Judge  gave  a  decree  against  the  let  defendant,  but  refused  the 
prayer  against  the  Snd  defendunt  on  the  ground  that  he  was  a 
bona  M€  purohaser  for  valuable  consideration  without  notice. 

flsW,  by  the  High  Court,  that  the  i)laiutiff  was  entitled  to  a 
decree  against  the  property  in  the  possession  of  the  2nd  defendant 
for  satisfaction  of  the  debt,  whether  the  instrament  sued  on  was  a 
mortgage,  or  whether  its  effect  was  merely  to  create  a  lien. 

1869.  rpBLIS  was  a  Regular  Appeal  against  a  decision  of  E.  F. 
S^tember  3.  X  Eliott,  the  Acting  Civil  Judge  of  Chittoor,  in  Original 
^0/1869.^^  Suit  No.  33  of  1866. 

The  suit  was  brought  to  recover  rupees  3,000  under 
certain  mortgage  bonds. 

("a^  Present.   Bittleston  and  Innes,  J.J, 
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The  plaint  sot  forth  that  Ist  defendaut  owed  plaintiff  1869. 
a  sum  under  a  mortgage  bond,  which,  with  ready  money  ^^  ^ 
received,  amounted  to  rupees  3,000,  for  which  on  the  27th  qf  )869. 
November  1861,  1st  defendant  executed  on  stamp  paper  a 
mortgage  bond  promising  to  pay  the  same  at  1,000  rupees  a 
year,  with  interest  on  the  principal  at  1  per  cent,  per 
mensem,  and  mortgaging  what  was  mortgaged  in  the 
former  mortgage  bond,  vi2.,  Ist  defendant's  10  and  odd 
cawnies  of  tope  land  ki  Ayalam  village,  and  nunjuh  lands 
and  wells  pertaining  thereto  ;  that  1st  defendant  had  paid 
nothing  but  was  making  dilatory  promises,  and  that  as  he 
had  made  over  the  mortgaged  property  to  2nd  defendant, 
this  auit  had  been  brought  against  2nd  defendant  also  to 
recover  the  debt  by  means  of  the  property  mortgaged*; 
that  out  of  the  amount  of  the  aforesaid  bond  for  3,000 
rupees,  1,000  rupees  due  on  the  lat  instalment  was  relin^ 
quished  as  affected  by  lapse  of  time,  and  the  balance 
remaining  is  2,000.  rupees, and  the  interest  thereon  from 
date  of  bond  was  rupees  1,016-9-0.  Relinquishing  therefore 
rupees  16-9-0,  the  balance  left  is  1,000  rupees,  and  the  total 
3,000  rupees,  which  sum,  together  with  further  interest 
and.  costs,  the  plaintiff  sued  to  be  recovered  to  him  by 
means  of.the  mortgaged  property. and  from  1st  defendan^t, 
and  that  2nd  defendant's  interference  might  be  prevented . 
in  rendering  this  mortgaged  property  liable. 

The  1st  defendant  allowed  the  case   to  be   tried  ex^ 
parte. 

The  2nd  defendant  contended  that  he  did  not  know 
1st  defendant  executed  a  document  to  plaintiff  mortgaging 
his  lands,  fruit  trees,  &c.,  or  if  he  owed  any  debt,  nei- 
ther was  his  knowledge  of  the  same  alleged  in  the  plaint  ; 
that  1st  defendant  sold  to  2nd  defendant  for  rupees  2,000 
(1,200  rupees  being  formerly  due  and  800  then  received) 
his  punj<ih  lands  measuring  cawnies  10^}  with  two  wells 
thereon  and  fruit  trees  situated  in  the  village  of .  Ayalam 
which  had  been  in  1st  defendant's  possession  and  enjoy- 
ment ;  that  on  the  23rd  May  1866,  1st  defendant  exe- 
cuted a  sale-ibond  to  2nd  defendant  and  had  it  duly  r^is- 
teredi  and  that  he  also  presented  a  razinamah  to  the  circar 
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1869.        for  the  transfer  of  puttah  to  Snd  defendant'^  name  ;  that 

R-  A.  No,  40  ^^^  defendant   purchased  thiA  tope  and  lands  for  their 

of  1869^.     proper  value  and  was  ia  possession  and  enjoyment  of  the 

same  ever  since  ;  and  that  plaintiff's  demand  to  make  thent 

liable  to  his  claim  was  illegal  and  invalid. 

The  following  issues  were  settled  by  the  then  Judge 
Mr..  C.  A.  Roberts  : — 

Whether  the  plaintiff's  documeofc  of  18(il  is  genuine  ? 

Whether  2nd  defendant  is  liable  to  plaintiff's  claim- 
under  the  document  aforesaid  ? 

The  following  is  extracted  from  the  Judgment  of  the 
Givil  Judge  : — 

The  vakils  of  both  parties  stated  that  as  the  documents, 
on  either  side  are  not  disputed  by  the  other  side  nor  by 
1st  defendant,  and  as  either  party  only  [^eads  ignorance 
of  the  execution  of  the  document  of  the  other  party,  there 
was  no  apparent  necessity  to  examine  evidence  on  the  1st 
ipsue,  and  accordingly  they  dispensed,  with  the  same. 

It  appears  to  me  that  the  point  for  deciBion  is — which 
claim  has  the  preference  ?    In  point  of  priority  of  date 
there  can  be  no  doubt  that  the  mortgage  bondof  the  plain- 
tiff' is  the  prior  document,  but  I  am  of  opinion  that  thtA 
fikct  alone  is  not  sufficient  in  itself  to  give  it  the  preference 
especially  considering  that  the  defendant  is  in  admitted 
possession  and  enjoyment  of  the  property  by  his  deed  of  sale.. 
Either  party  to  the  suit  pleads  entire  ignorance  of  the 
execution  of  the  document  of  the  other  party,  and  the  1st 
defendant  has  tacitly  admitted  the  claims  of  both  parties 
by  having  not  disputed  either  claim  but  allowed  the  case 
to  be  heard  ez-parte.    Further,  the  plaintiff  has  nowhere 
alleged  that  defendant  was  aware  of  the  mortgage  which  is 
equivalent  on  his  part    to    a   tacit   admission  that  he 
(2nd   defendant)   was   not  aware,  and  it  is    clear  from 
his  plea  of  ignorance  of  the  deed  of  sale  that  he  him- 
self could  not  have  made  2nd  defendant  aw  are  or  given  him 
notice  of  the  mortgage.    The  presumption  therefore  is  in 
fiokvor  of  2nd  defendant's  plea  that  he  was  a  bond  fide  pur-^ 
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chaser  for  a  valuable  consideration  withoat  notice  supported       l®^. 

^^  September^ 

by  the  fact  of  his  being  in  possession  of  this  properly  ^  a.No.4q 

claimed.    StiU  it  has  been  ruled  by  the  Judgment  of  Privy     g/ 1669. 
Court  in  SeOi,  Sam  v  iudepixihy  Royjee  LaUah  in  9.  M.  L 
Ap.  that  conceding  that  such  ''  a  purchaser  would  have 
an  eq^uity  superior  to  that  of  plaintiff,  still  such  innocent 
purchase  most-  not  be  merely  asserted  but  proved  in  the 
cause/'  Such  being  the  case,  it  remains  ta  look  to  the  proof. 
On  this  point  I  am  of  opinion  that  the  circumstantial  evi- 
dence before  me  is  sufficient  to  establish  the  innocence  of 
this  purchase.    The  facts,  that  the  property  was  purchased 
for  a  proper  value  ;  that  the  2nd  defendant  is  and  has  been 
ever  since  in  possession ;  that  the  deed  of  sale  has  been, 
vegistered  ;  that  the  1st  defendant  has  nat  denied  or  dis-^ 
puted    this    document,  nor  has  plaintiff  discredited    or 
impugned  it ;  that  ignorance  or  ''  without  notice'^has  been 
the  plea  pleaded  by  this  defendant  which  has  not  been  at  any 
time  denied  or  discredited  by  plaintiff,  nor  has  the  plaintiff 
at  any  time  alleged  to  the  contrary  that  this  defendant 
was  aware  and  had  notice, — all  these  are  in  favor  of  th» 
presumption  of  the^ innocence  of  his  purchase,  and,  as  far  as 
I  can  see,  no  other  evidence  can  be  available  in  proof  of  a 
negative  pleading  such  as  absence  of  knowledge  as  well  as 
of  notice.     I  consider  that  it  was  either  for  the  plaintiff  or 
the   1st  defendant  to   give  notice.    The  former  having 
pleaded  ignorance  of  the    execution  of  this  document, 
certainly  could  not  have  done  so,  and  the  1st  defendant  by 
withdrawing  from  this  suit  and  not  denying    or  refut-^ 
ing  either  claim  shows  that  he  did  not  do  so  either,  and 
clearly  it  was  not  his  object  to  do  so,  and  therefore  this, 
affords  the  strongest  presumption  of  the  innocence  of  the 
purchase  which,  if  considered  proved,  estabb'shea  an  equity 
superior  to  that  of  the  plaintiff.    The  1st  defendant  in  this, 
case,  I  consider,  to  be  chiefly  responsible  for  this  fraudulent 
conveyance,  inasmuch  as  he  has    obtained  money  from, 
both  parties  on  this  land  and  has  imposed  on  both — in  the 
case  of  plaintiff  by  selling  it  without  his  knowledge  when, 
he  had  a  mortgage  lien  upon  it,  and  in  the  case  of  2nd 
defendant  by  selling  it  to  him  without  notice,  and  whea 
in  reality  at  the  time  he  had  no  right,  title,  and  interest  in^ 
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1669.      it  to  part  with.    The  saving  &ct,  however,  in  fiivor  of  2nd 

A,  A.  No,  40  d^fe'^d^iit  is  that  it  was  an  innocent  parchase  and  without 

o/^^^'     notice  which  I  find  it  to  be,  and  as  such  it  cannot  be  held 

liable  in  mjr  opinion  to  plaintiff's  claim  notwithstanding 

the  plea  set  np  by  the  plaintiff  of"  Caveat  emptor." 

For  these  reasons  I  find  for  the  plaintiff  in  the  amount 
sued  for  as  against  1st  defendant  personally,  but  not  as 
against  this  property,  which  together  with  2nd  defendant, 
I  exonerate  from  all  liability  to  this  suit.  All  costs  to  be 
borne  by  the  1st  defendant. 

The  plaintiff  appealed  to  the  High  Co  art. 

RiMtgaiya  Naidu,  for  the  appellant,  the  plaintiff. 

Bama  £ot£;,for  the  2ndi^pondenty  the  2nd  defendant.. 

The  Court  delivered  the  following* 

Judgment:; — This  is  a  suit  on  an  instrument  dated 
27th  November  1861,  described  as  a  mortgage  .bond,  to 
recover  the  amount  due  by  a  decree  against  the  1st 
defendant  personally,  and  also  against  the  mortgaged  pro- 
perty which  is  in  the  possession  of  the  2ud  defendant 
under  a  registered  deed  of  sale  by  Ist^defendant  to  him. 
in  1866. 

On  the  hearing  before  the  Civil  Judge,  the  plaintiff's 
mortgage  and  the  defendant's  deed  of  sale  were  admitted  ; 
and  excepting  those  documents  no  evidence  was  given  on 
either  side,  but  on  behalf  of  the  2tid  defendant  it  was 
aigued  that  be  was  a  purchaser  for  valuable  consideration 
without  notice,  and  that  the  property  which  he  Itad  pm- 
ohased  could  not  beheld  subject  to  the  plaintiff's  mort- 
gage. The  CiviT  Judge  was  of  that  opinion  and  made  a 
decree  accordingly,  directing  that  1st  di^fendant  should  pay 
the  amount  du«,  but  that  2ud  defendant  and  the  property 
purchased  by  bim  should'  be  exonerated  from  the  plain- 
liiff^s  clkim* 

In  support  of  this  decree^  we  were  referred  to  the  decision 
efthisCouTt  in  Regular  AppealNo.  82  of  1865,  not  reported,. 
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and  if  we  take  only  the  laogulige  of  the  Jadgment  in  that       1869. 
<!a8e^  it  is  difficult  to  distinguish  it  from  the  present  >  for  ^^  jVq  40 
the  decree  of  the  Civil  Judge  in   that  case  dismissing  the     0/  186a. 
suit  was   upheld   on  the  ground  that  the  plaintiff  was 
attempting  to  enforce  a  mere  hypothecation  against  a  pur- 
chaser for  valuable  consideration  without  notice — ^it  being 
said  that  the  English  decisions  on  this  subject  should  be  fol- 
lowed as  clearly  tending  to  advance  justice.    We  have  no 
dchibt  that  in  that  particular  case  the  application  of  the 
rule  was  in  furtherance  of  justice,  but  "We  are  not  prepared 
to  say  that  it  necessarily  would   be  so  in  every  case,  and 

the  facts  of  this  present  case  are  totally  difierent  from 
those  found  by  theCivilJudge  in  Begukr  Appeal  Mo.  32  of 
1865.  In  that  case  the  Civil  Judge  found  that  the  1st 
defendant,  a  bond-Jidt  purchaser  for  value  without  notice* 
had  been  in  sole  and  independent  enjoyment  of  the  lands 
in  question  for  ten  years  prior  to  the  document  undet 
which  the  plaintiff  claimed  a  lien  and  16  years  before  the 
suit  ;  that  tho  alleged  lien  was  fraudulent,  coUusive,  and 
illegal,  and  that  the  plaintiff  had  been  guilty  of  laches. 
In  the  present  case  the  Civil  Judge  finds  in  effect  that 
both  plaintiff  and  2nd  defendant  are  innocent  porties  both 
of  whom  have  been  imposed  upon  by  the  1st  defendant— 
''in  the  case  of  the  plaintiff  (as  he  expressly  puts  it)  by  sell- 
ing  it  without  his  knowledge  when  he  had  a  mortgage 
lien  upon  it,  iind  in  the  case  of  the  2nd  defendant,  by 
selling  it  to  him  without  notice,  and  when  in  reality  at  the 
time  he  had  no  right,  title,  and  interest  in  it  to  part  with*'' 
If  this  be  a  correct  view  of  the  fieu^ts  of  the  case,  we  find  it 
difficult  indeed  to  understand  why  the  plaintiff  should  be 
deprived  of  that  security  which  the  1st  defendant  had 
given  to  him,  and  the  2nd  defendant  be  confirmed  in  a 
right  which  the  1st  defendant  could  not  give  him. 

If,  however,  the  distinction  between  a  mortgage  and  a 
hypothecation  of  land  is  to  be  adverted  to,  we  are  not 
prepared  to  say  that  the  document  on  which  the  plaintiff 
sues,  or  the  earlier  document  referred  to  therein,  is  more 
than  an  instrument  of  hypothecation  ;  and  the  case  there- 
fore falls  within  the  very   terms  of  the  judgment   in 
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iseo.        Regulat  Appeal  No.  32  of  1865,  but  we  have  no  doubt  at 
September  3  ^^^  g^^^  ^^^^  ^^^^  ^j^^  parties  to  thoae  documents  intended 

M  A,  No»  40 

o/'1869.  tkat  they  should  give  to  the  plaintiff  a  perfect  and  complete 
right  to  have  the  lands  in  question  made  available  for 
satisfaction  of  his  debt  in  case  of  need;  and  we  cannot 
but  think  that  equity  and  good  conscience  (which  is  our 
rule  of  decision)  require  that  he  should  not  be  deprived  of 
that  right  unless  he  can  be  shown  to  haVe  been  guilty  of 
some  negligence  whereby  the  2nd  defendant  may  have 
been  more  easily  imposed  upon  in  the  matter  of  his 
purchase  from  the  let  defendant 

Further,  one  ofthe  Jud^s  (Mr.  Justice  Innes,)  who  took 
part  in  that  decision  has  for  some  time  been  of  opinion 
that  the  proposition  was  stated  too  broadly,  and  the 
other  Judge  (Mr.  Justice  HoUoway)  in  a  previous 
reported  case  in  which  he  was  considering  the  nature  of 
the  contract  of  hypothecation  as  applied  to  laud,  held  that 
it  gave  an  interest  in  immoveable  property,  for  (he  said)  it 
is  clear  that  any  subsequent  sale  must  be  made  subject 
to  it  (2,  Madras  High  C<nirt  Meporta,  p-  64)» 

There  is  still  another  reason  why  we  do  not  feel 
ourselves  bound  to  apply  to  this  case  the  rule  mentioned 
in  Regular  Appeal  No.  32  of  1865,  which  is  this-that  a  full 
Bench  of  the  High  Court  of  Calcutta  have  come  to  a 
directly  opposite  decision,  not  unanimously,  but  by  a 
majority  of  Judges  of  whom  the  Chief  Justice  was  one 
iVoL  6  Calculta   It.  R.  for  1866,  Civil  Rulings,  page  61). 

The  facts  of  th^t  case  very  closely  resembled  the  pre- 
Bent,  and  the  plaintiff  was  held  entitled  to  enforce  an 
unregistered  instrument  creating  alien  upon  land  against  a 
subsequent  purchaser  for  value  without  notice  whose  deed 
of  sale  was  registered  In  his  case,  too,  the  non-registra* 
tion  of  the  plaintifi*s  mortgage  is  the  only  fact  tending  to 
show  any  negligence  on  his  part,  but  the  Calcutta  High 
Court  considered  that  the  document  creating  the  lien  was 
not  a  deed  of  mortgage  which  he  was  bound  to  register 
under  Act  XIX  of  1843,  Section  2,  and  though  in  this  respect 
there  is  an  apparent  conflict  between  that  decision  and 
the  decision  of  this  Court  in  Referred  Case  No.  80  of 
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1864  (2.  M.  IT.  a  Rep.  page.  108^,  for  this  Court  treats  the         1869. 
instrument  of  hypothecation  as  a  mortgage  deed,,  it  is  to  ^  j  ifo.  40 
be  observed  that  this  Court  only  held  that  the  instrument     of  186^.    . 
of  hypothecation  was  one  which  could  be  registered  under 
Section  3  of  Regulation  XVII  of  1802  ;  and  that  Section, 
includes  amongst  the  instruments  of  which  the  registration^ 
is  optional  "  all  limited  assignments  and  generally  all  con- 
"  veyances  used  for  the  temporary  transfer  of  real  property." 

It  is  clear  from  Section  3  of  the  Act  XIX  of  1843  that 
there  are  instruments  affecting  title  to  land  or  some  iutex- 
est  in   the  same   other  than  the  deeds   of  sale   or  gift  ox 
mortgage  mentioned  in  Section  2,  as  to  which  the  Legisla- 
ture has  declared  that   they  are  not  to  be  in  any  respect 
void  for  want  of  registration  ;  and  those  no  doubt  include 
the    instruments   of  which   registration  is  declared  to  be 
optional  by  theReguIation  XVII  of  1802,  Section  o^  and  as  to 
which  it  is  by  that  Section  enacted  that  the  not  registering 
them  shall  in  no  wise  operate  ta the  prejudice  of  the  rights 
of  the  parties  thereto.     Practically,  it  seems  to  us,  that  the 
question   is  reduced  to  this.    Eithe^^  the  instrument  on 
which  the  plaintiff  relies  is  a  mortgage,  meaning  thereby 
an  instrument  whereby  tlie  interest  of  the  mortgagor  in  the 
land  mortgaged  to  the  full  extent  of  the  debt  intended  to 
be  secured  thereby  is   transferred  to  the   mortgagee  whe- 
ther actual  possession  of  the  land  mortgaged  be  or  be  not 
given  to   the  mortgagee,   in  which    case  non-registiation 
would  render  the  mortgage  void  as  against  a  subsequent 
registered  mortgagee,  though  not  as  against   a  subsequent 
registered  sale,  and   the  defence  of  purchase  for  valuable 
consideration  without  notice  would  be  inapplicable  because 
the  plaintiff  would  be  pursuing  a  legal  remedy  upon  a  legal . 
title.    Or  if  the  instrument  can  only  be  properly  construed 
as  one  not  transferring  any  estate  or  interest  in  the  land 
but  creating  simply  a  lien  or  charge,  unaccompanied  with 
any  right  of  possession,  the  registration  would  at  most  only 
be  optional^  and  if  so,  the  non- registration  is  not  to  prejudice 
the  rights  of  the  parties,  and  the  plain titi  cannot  be  charged . 
with  neglect  and  deprived  of  his  lien   on   account  of  his. 
omission  to  register.    We  would  add  only,  as  to  the  obser* 
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1869.      vation  in  the  Judgment  of  the  Privy  Conueil  to  which  the 
^    ^ — r^  Civil  Judge  in  the  present  case  refers,  that  it  does  noti 
oHs^.     purport  to  be  even,  an  expression  of  opinion  on  this subjectsr 

Under  the  circumstances  of  this  case  therefore,  and  in 
the  existing  state  of  the  authorities,  we    do  not   feel  our- 
selves prevented  from  doing  what  justice  seems  to  us  i&t 
the  present  case  torequirci  viz,  giving  to  the*  plaintiff  the 
benefit  of  his  security  upon  the  land  of  which  the  2nd 
defendant  has  possession.   That  the  plaintiff's  documents, 
are  genuine  and  h^najide  and  given  for  valuable  oonsir 
demtioUf  is  not  in  the  slightest  d^ree  disputed  in  this  caBe>. 
and  it  is  unnece&Mary  therefore  to  remand  the  case  to  the 
Civil  Judge  for  any  investigation  on   those   points.    The 
decree  already  directs  payment  of  the  amount  due  by  the^ 
1st  defendant,  and  so  far^ it  is  not  obj^ted  to  and:  must 
stand  ;  but  so  much  of  it  as  exonerates  the  mortgaged, 
property  from  liability  must  be  reversed,  and  the  decree^ 
must  direct  that  the  said  property  be  made  available  for 
satisfaction  of  the  said  debt>    The  co8ts^  of  the  appellant 
in  the  Lower  Court  were  ordored  to  be  paid  by  the  Isi, 
defendant,  and  we  do  not  interfere  with   that  part  of  the 
decree.    As  to  the  costs  in  this  Court,  we  think  it  reason*^ 
able  that  each  party  should  bear  his  own*. 
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SliHitUatr  Suiiiciliirtton  (a) 

Referred  Case  No.  14  0/ 1869. 

IPandubunoy  Annachariyah  and  onotbefr 

against 
IvATHoaY  M'UBALT  and  another. 

The  defendant  was  sued  as  the  Trustee  of  a  pagoda  to  recover  k 
oertain  sam  of  mouey  for  which  he  had  not  accounted.  The  defen* 
danfc  wa0  diemiased  by  three  members  of  the  District  Committee, 
"which  consisted  of  six  members,  the  other  three  members  refusing 
*tb  sign  the  order  of  diftmissal.  The  plttintifis  were  appointed  tnutees 
in  plkce  of  ih6  defendant  by  tile  members  who  dismissed  tiid 
defendant. 

Hefdy  that  the  appointment  of  the  plaintiffs  was  invalid,  Irnd  that 
that  they  were  not  entitled  to  sue  the  defendant. 

THiS  was  a  case  referred  for  tke  opinion  of  the  High       leel 
Court  by  R.  Vass^deva  Row,  the  District  Munsif  ol^^ff^^K 
Mannarg<idy,in9uitNo.l00ofl86d.  .      0/  i86»!^ 

The  case  as  stated  was  as  follows : — 

This  is  a  suit  brought  for  the  recovery  of  rupees 
16-11-11,  the  same  being  the  value  o¥a  cert^ain  piece  of 
teakwood  beloaging  to  the  pagoda  which  the  1st 
defendant  while  acting  as  trustee  entered  in  the  pagoda 
accounts  as  sold  to  the  2nd  defendant  on  the  27th  June 
1866,  but  which  has  not  yet  been  paid  for. 

The  1st  defendant  admits  having  made  th^  entry  in  the 
accounts,  and  the  &ct  of  the  pagoda  bein^  entitled  to  the 
plaint  amount,  but  he  denies  that  the  2nd  defendant  bought 
the  piece  of  wood,  which  he  says  he  has  himself  otherwise 
disposed  of.  The  Ist  defendant  chiefly  contends,  Istly, 
that  the  piaintifld  are  incompetent  to  sue  on  behalf  oi  the 
pagoda,  inasmuch  as  their  appointment  to  the  office  of 
Trustee  by  three  out  of  six  memb^^  of  the  Pagnda  Com- 
mittee of  the  Tanjore  Circle  is  illegal  and  therefore  invalid, 

2nd1y,  that  no  suit  can  lie  against  him  while  he  is  still 
in  office,  as  his  dismissal  by  the  Committee  is  invalid; 
because,  having  been  appointed  by  all  the  six  members  of  the 

(a)  Present :  Innes,  and  Coliett,  J.  J,. 
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1869.        Committee,  he  cannot  be  removed  by  only  three  of  the  sai<J 
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H.  C.  i\o.  14  nienibers,  and  because  the  said  dismissal  has  not  been  based 
of  1 869.      on  good  and  sufficient  grounds. 

The  2ud  defendant  denies  having  bought  the  piece  of 
wood. 

The  case  came  on  for  hearing  before  me  on  the  1st  day 
of  March  1869,  and  was  adjourned  for  further  consideration, 
subject  to  decision  of  the  High  Court  upon  the  following 
-case:— 

Under  Act  XX  of  18G3,  the  Local  OoverntDent  iRppointed 
six  members  to  serve  on  the  Committee  for  the  Tanjore 
Circle,  which  includes  the  Rajagopalsawmy  pagoda  at  this 
station.  They  entered  upon  their  duties,  and  all  the  siiL 
members  signed  an  order  appointing  the  1st  defendant  as  a 
trustee  of  the  pagoda.  He  took  chai-ge  of  the  pagoda  and 
carried  on  the  duties  for  a  few  years,  when  three  members 
ofthe  Committee  signed  an  order  dismissing  the  1st  defen- 
dant from  his  office  of  trustee  upon  certain  grounds  therein 
specified,  and  appoiuted  the  two  plaintiffs  in  his  stead* 
The  plaintifts  affirm  and  the  1st  defendant  denies  that  the 
dismissal  of  the  1st  defendant  is  for  a  good  and  sufiicient 
cause.  The  plaintifis  have  been  managing  the  affairs  of 
the  pagoda.  The  1st  defendant  contends  that  he  has  not 
yet  made  over  charge  of  the  pagoda  to  the  plaintiffs,  and 
that  he  still  continues  in  the  management  thereof  which,  he 
has  not  proved.  Under  these  circumstances,  the  plaintiffs 
sue  for  the  recovery  of  rupees  16-11-11.  The  1st  defendant 
admits  the  truth  of  the  claim,  but  only  denies  the  compe- 
tency of  the  plaintifis  to  sue  and  his  liabilit}"^  to  be  sued 
because  the  plaintiffs  have  been  illegally  appointed,  and 
because  he  has  been  improperly  and  unjustly  dismissed.  I 
have  made  no  inquiry,  nor  have  I  at  all  considered  the  point 
as  to  whether  there  are  good  and  sufficient  grounds  to 
warrant  the  removal  of  the  1st  defendant  by  the  Committee. 

Upon  the  foregoing  facts,  I  am  of  opinion  that  the 
plaintiffs  are  fully  competent  to  sue  the  1st  defendant  as 
they  have  done  in  this  case.  It  appears  that  Madras 
Regulation  VII  of  1817  was  applicable  to  the  pagoda  in 
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4)uostion,  and  the  nomination  of  the  punehayet  rested  with  1^69. 
the  Board  of  Revenue  on  the  date  on  which  Act  XX  of  1863  S7criVo~i4 
was  passed.  It  is  admitted  that  the  Ist  defendant  himself  0/1869. 
was  appointed  by  the  Tanjore  Committee  some  time  after 
their  nomination.  The  High  Court  have  ruled  that  a 
Committee  appointed  under  Act  XX  of  1863  have  power  to 
dismiss  the  Trustees  desciibed  in  Section  3  of  the  Act 
without  having  recourse  to  a  civil  suit — vide  page  334 
of  the  Mttdrac  High  Court  Rsporta,  Volume  III.  The  said 
Act  is  no  doubt  silefnt  as  to  the  numbet*  of  members  who 
are  to  form  the  quorum  for  the  tfansaction  of  business,  but 
still  Section  7  provides  that  the  Committee  shall  consist 
of  three  or  more  persons  and  shall  perform  all  the  duties 
imposed  on  such  Coard,  &c.,  and  consequently  I  consider 
that  the  appointment  of  the  plaintiffs  and  removal  of  the 
1st  defendant  by  three  out  of  the  six  members  of  the  Com- 
mittee are  quite  ^gal,  and  that  the  same  must  be  held  good 
until  cancelled  by  the  deci*ee  of  a  Competent  Court.  The  fact 
of  the  1st  defendant  having  been  appointed  by  six  members 
of    the    Committee    cannot,  I  consider,  incapacitate  the 

required  number  of  members  of  the  said  body  from  acting 
against  him  and  removing  him  from  office.  The  1st  defendant 
alleges  that  his  dismissd  by  three  of  the  members  is  illegal) 
because  it  was  against  the  will  of  the  remaining  three  mem- 
bers of  whom  one  appearti  to  have  since  died,  so  that  it  is 
of  no  use  to  ascertain  the  opinion  of  the  two  other  surviv- 
ing members,  inasmuch  as  the  three  members  who  have 
acted  in  the  matter  constitute  the  majority  at  present. 

The  question,  therefore,  for  the  decision  of  the  High 
Court  is,  whether  the  appointment  of  the  plaintiffs  and  the 
dismissal  of  the  1st  defendant  by  three  out  of  the  six 
members  of  the  Tanjore  Committee,  while  the  1st  defendant 
had  been  originally  appointed  by  all  the  six  members,  are 
Icml  and  valid  under  Act  XX  of  1863,  so  as  to  entitle  the 
plaintiffs  to  sue  the  1st  defendant  in  respect  of  property 
belonging  to  the  pagoda  in  question. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 
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18  69.  JuDCiMENt :— The  pUintiflfe,  as  Trustee  of  the  Rajagop- 

'H  d.  iVo  14  palasamy   pagoda,  sae  Ist  defendant  and  another,  the  die- 

of  166ft.     missed  trnstee^for  thevalae  of  certain  timber  bebnging 

to  the  temple  which  he  disposed  of  while  trast^,  and  fot 

which  he  has  not  accoanted. 

Finrt  defendant,  while  admitting  the  debt,  pleaded  that 
he  was  not  lawfully  dismissed  and  was  stiH  trustee  l^td 
not  liable  therefore  to  account  to  plaintiffs;  also  that 
plaintiffs  were  incapable  of  suing  him,  as  they  had  not 
been  lawfully  appointed  trustees.  First  drfendant  was,  it 
appears,  dismissed  by  three  out  x>ra  Committee  of  six  who 
had  been  duly  appointed  ander  Act  XX  of  1863.  The  other 
three  considered  that  there' were  no  sufficient  grounds  for 
xlismissal  of  Ist  defendant  and  declined  to  sign  the  order 
dismissing  him.  The  same  three  who  dismissed  Ist 
defendant  appointed  plaintiffs,  the  others  again  dissenting^ 
und  the  qaestion  for  decision  is  whether  tliis  dismissal  and 
appointment  by  only  thi-ee  of  the  Committee  are  valid. 

The  District  Munsif  is  of  opinion  that  they  are  so^ 
Ibecause  Section  7  of  Act  XX  of  186S  provides  that  a  Com- 
mittee may  consist  of  three  or  more  members*  The  question) 
however,  is  not  whether,  if  the  Committee  had  consisted  of 
only  three  members,that  number  would  have  been  sufficient 
to  pass  these  orders,  but  whether,  the  Committee  consisting 
x)f  six  members,  three  out  of  that  number  can  overrule  the 
other  three. 

There  might  perhaT)fii  have  been  sufficient  to  form  a 
"quorum  in  the  absence  of  the  other  members  ;  but  as  the 
case  is  stated,  every  member  of  the  Committee  voted.  With« 
out  deciding  whether  theCommiU«e  must  not  be  unaminous 
in  dismissing  or  appointing  a  manager  or  trustee  of  a 
temple,  we  are  clearly  of  opitfion  that  at  least  there  must 
be  a  majoiity  of  the  Committee  assenting  to  such  dismissal 
or  appointment,  and  that  consequently  the  appointment 
of  the  plaintiffs  in  the  present  case  waa  invalid,  and  they 
are  not  entitled  to  sue  the  defendant. 
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Referred  Case  No.  8  of  1869. 
COXTU  Narayana  Pullay, 

against 
ATAHPtauMAL  Ahbalok  aud  5  others. 

The  defendanta  entered  into  a  contract  with  the  plaintiff  ith 
writing,  by  which  in  consideration  of  the  trouble  taken  and  Urge 
Bums^  of  money  advanced  by  tlie  plaintiff  on  behalf  of  the  defendaute,. 
the  defendnnte  promised  that  they  would  from  generation  to  generation 
pay  to  the  plaintiff:  rupees  iOO  per  annum  out  of  a  speci&^d  fund.  The 

iilatntiff  brought  a  suit  to  recover  a  sum  within    the  pecuniary 
urisdiction  of  the  Small  Cause  Court  under  the  written  contract. 

ffeldf  th^t  the  Small  Cause  Court  had  jurisdiction  to  entertain 
the  suit,  and  that  the  underUking  of  the  plaintiiaf  to  forbear  from 
enforcing  the  deb(  due  to  him  prior  to  the  contract  was  a  sufficient 
new  consideration  to  support  the  contract. 

ffeld  also  that  on  the  death  of  one  of  the  co-contractors  the 
whole  liability  tothe  plaintiff  attaohsd  to  the  surviving  co-con  tractora 

THE  following  case  was  referred  for  the  opinion  of  the      1 869.1 
High  Court    by  J.  R.  DanieU  the  Acting  Judge  of  ^  e  yo.  "s. 
the  Court  of  Small  Causea  of  Madura,  in  Suit  No.  2,03i  of    of  ism 
1868. 

This  suit  was  brought  torecoirer  rupees  889-2r2,  due 
under  the  following  agreement  dated  June  19th  1861. 

**  This  is.an  agreement  dated  19th  June  18G1,  or  7th 
"  Ani  of  the  year  Dunmadi,  executed  by  1  Ayamperumal 
'^  Ambolom,  son  of  Danukodi  Ambalom,  2  Chittren  Samba- 
"  notti,  3  Kuppayan  Sambanotti,4.Muttunambiyan  Samba- 
'<  notti>  5  Mutukarp^i   Sambanotti»  and  .6    Chokalingam. 
*'  Sambanotti,  son  of  Pachayan  Sambanotti  of  Karayur^  in< 
**  Ramasweram,  to  Shetunarayana  Pillai,  son  of  Kalimuttu. 
"  Filial  of  Paumben. 

'^  In  consideration  of  the  trouble  taken  and  large  sums 
f'  ( .  )  of  your  own  money  spent  on  our  behalf. 

"  in  relieving  us  from  the  annoyance  to  which  we  had  been< 
**  8ul]gected  by  the  Mussalmans  and  others  of  Bamesweram^ 
*^  demanding  a  share  in  our  fishing  at  Karayur  sea-port  an4 

(a) -Present :  Scotland,  Chief  Jastice,  and  Gollett  J* 
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l*^*  "  preferring  complaints  against  as  in  the  Offices  of  the 
"r  C  No  8  **  Magistrate.  &c.,  we  shall  from  generation  to  generation 
0/1869.  «  (Putrapoutrapacamparyam)  pay. you,and  your  descendants 
'*  (San  tat  i)  rupees  100  per  annum  from  out  of  three-fourths  of: 
"  the  fees  (brokerage)  which  may  be  collected  from  the  mer- 
"  chants  at  one  or  two  annas  per  rupee  on  the  price  (accord- 
'Mng  to  the  quality  or  size)  of  Sudai  and  other  fish  that  may 
"  be  caught  by  the  use  of  the  six  dhonies  belonging  to 
'*  us  and  others,  the  remaining,  one-fourth  share  of  the  said 
"  fees  being  appropriated  to^  the  service,  &c.,of  the  Mariauv- 
"  men  CoviL  If  more  is  collected,  you  will  have  no  claim 
**  whatever.  If  we  shall  fail  to  pay  the  above  sum  of 
"  rupees  100  every  year,  we  shall  be  responsible  from  our 
"  own  property*  This  was  executed  with  our  own  free-will. 
'^  One  rupee  stamp  not  being  procurable,  two  stamps  at 
*'  eight  annas  each  have  been  purchased^  and  on  one  of 
"  which  this  agreement  has  been  drawn,  while  the  other  is 
"  used  merely  as  an  additional  stamp. 

"  (Marked)  Ayamperumal  Ambalom« 

"  As  the  share  which- we  used  to  give  to  the  Mussul-: 
<^  mans  of  Rameswei-am  was  discontinued  to  be  given  by 
"  your  exertions^  if  any  of  us  and  others  get  dlionies,  we 
*>  shall  join  th^m  with  us  and  pay  you  as  abovesaid." 

(Marked)  Ayamperumal. 
(    „     )     Chittren  Sambanotti 
(    „    )    Kuppayan  Sambanotti- 
(    „     )    Muttunambeyan  Sambanotti, 
(    „    )     Muttukarupen  Sambanotti. 
(Signed)    C  hokalingam  Sambanotti . 

Attested  by 

(Marked)    Thillakutty. 
(    „    )     Velludian  of  Ramesweram. 
^Signed)     Chinniah  Pillai,  son  of  Chinna 
vampillai  of  Ramesweram. 

P,  Babamia  alias  Moor  Moidheen  Saheb,  son  of  Shaifc 
Baboo  Sfeheb  of  Paumben,  have  written  this  in  the  presence 
of  those  who  have  subscribed." 
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The    defendants    1    and    4  admitted    the    execution   ^   ^86?- 

Septtmber  3. 

of    the   agreement,  the  remaining  defendants  denied  the  ^.  c.  Ao.  8 
agreement.    It  has,  howeyer,  been  proved  by  the  attesting     o/iSiS9. 
witnesses,  and  I  entertain  no  doubt  of  its  genuineness. 

The  6th  defendant,  Manar  Karupan,  was  not  a  party 
to  the  agreement,  but  was  included  as  the  heir  of  Kuppayau, 
one  of  the  obligors  (deceased).  This  Kuppayan  has, 
however,  left  a  son ;  the  6th  defendant  is  his  son-in-law,  and 
was  made  a  party  on  the  ground  that  he  had  succeeded  to 
the  boat  of  the  deceased  Kuppayan.  Even  this,  however,  has 
not  been  established,  and  he  can  in  no  way  be  held  liable. 

The  pleader  for  all  the  defendants  pleads. 

I.  That  the  Court  has  no  jurisdiction  because  the 
agreement  involves  an  eventual  payment  of  more  than 
rupees  500. 

II.  That  the  agreement  is  void  and  not  enforceable 
because 

1.  There  is  no  consideration. 

2.  If  there  is,  it  is  so  grossly  inadequate  as  to  amount 
to  fraud. 

3.  The  consideration  is  past  and  cannot,  therefore, 
support  the  promise. 

4.  The  agreement  is  not  binding  upon  the  heirs 
of  the  contracting  parties,  and  as  the  contract  is  not 
divisible,  it  must  be  wholly  null  and  void. 

5.  It  is  a  restraint  upon  trade,  inasmuch  as  the 
defendants  can  only  relieve  themselves  from  the  obligation 
of  paying  by  giving  up  their  trade  as  fishermen. 

4.  The  case  was  heard  before  me  on  the  12th  day  of 
February  1869,  and  a  decree  has  been  passed  in  favor  of  the 
plaintiff  subject  to  the  opinion  of  the  High  Court  upon  the 
following  case ; — 

The  six  contracting  parties  are  fishermen  of  the  village 

of  Earayur,  and  it  appears  that  in  1861  and  previously 

certain  Mussulmans  claimed  a  right  to  fish  in  that  part  of 

58 
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1 8($9.  the  sea  where  thedefendants  were  in  the  habit  of  fishing  and, 
^Ir^JV^'s  *®  ^^  acknowledgment  of  that  right,  claimed  a  per-centage 
0/ 1869^.  of  one  out  of  every  ten  fish  caught ;  this  led  to  disputes 
between  the  Mussulmans  and  defendants  before  the 
Magistrate,  who  ordered  the  Mussulmans  not  to  interfere,  as 
the  sea  was  common,  and  they  could  have  no  such 
right  as  they  claimed  ;  the  plaintiff  assisted  the  defendants, 
in  prosecuting  their  claim  before  the  Magistrate,  and  ia 
consideration  of  the  trouble  taken  and  the  money  expended, 
the  defendants  executed  this  agreement  promising  to 
pay  rupees  100  annually,  and  also  binding  their  heiis 
to  pay  the  heirs  of  the  plaintiff.  This  rupees  100  was  to  be 
paid  out  of  a  fund  made  by  a  small  per-centage  paid  by 
merchants  buying  the  fish  in  addition  to  the  price  of  the  fish. 

5.  As  regards  the  plea  of  want  of  jurisdiction,  I 
was  of  opinion  that  this  Court  had  jurisdiction,  as  the 
amount  claimed  is  within  impees  500 ;  that  the  plaintiff  had 
a  complete  cause  of  action  for  the  annual  payments 
in  arrears  {High  Court  Reports,  Volume  IT,  page  469.) 

6.  Regarding  the  2nd  plea  that  the  contract  is  void, 
I  was  of  opinion  that  it  was  not  legally  void  as  regarded 
the  contracting  parties,  but  that  it  could  not  bind 
theic  heirs.. 

As  to  want  of  consideration,  the  agreement  itself  shows 
that  there  was  consideration,  viz.  large  sums  of  money  paid 
by  plaintiff  on  their  behalf  and  the  trouble  taken  by  him 
to  free  them  from  the  illegal  exactions. 

I  was  of  opiuion  that  the  consideration  was  not 
so  grossly  inadequate  as  to  render  the  contract  void, 
though  it  is  undoubtedly  a  foolish  one.  The  plaintiff  himself 
cannot  tell  the  exact  sum  of  money  he  expended.  He 
says  roughly  rupees  1 000,  probably  a  great  exaggeration.  It 
was  expended  on  batta  to  witnesses,  fees  to  vakils,  food  to 
the  defendants,  who,  he  says,  were  fed  by  him  for  some 
time  whilst  the  dispute  was  going  on,  and  also  in  hire  to 
coolies  for  dragging  the  nets,  because  the  Mitssnlmand  had 
eombined  to  prevent  the  regular  coolies  from  working  for 
the  defendants.     Though  therefore  the    amount  cannot 
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be  determined,  the  expression    in   the    document  itseH       ^^^O- 
•*  muoh  money  "  shows    that    a    considerable    sum    was  j^q  ^^  \' 
•expended ;  and  though  it  would  have  been  better  had  they     Q/^SOQ* 
agreed  to  pay  a  fixed  sum^  they  have  chosen  to  make 
annual    payments,    and     I    do     not    think    that     the 
consideration  is  so  grossly   inadequate  as  to  render  the 
agreement  void.    The  defendants  have,  from  that  time  te 
ibis,  been  undisturbed  in  their  fishing. 

As  to  consideration  being  past. 

• 

It  is  laid  down  in  Chitty  on  Contracts  that  a  past  or 
executed  consideration  is  not  sufiicient  to  support  an 
Mstimpiri^  unless  such  consideration  was  moved  by  the 
precedent  request,  express  or  implied,  of  the  party  promise 
ing.  In  the  present  case,  the  plaintiff  acted  and  spent  his 
money  not  voluntarily,  but  at  the  request  of  the  defendants. 

The  plea  that  because  the  contract  is  not  binding 
on  the  heirs  of  the  obligees,  therefore  it  cannot  bind 
tlie  obligees  themselves,  appears  to  me  unsustainable. — An 
agreement  to  pay  a  certain  per-centage  out  of  the  profits 
can  scarcely  be  considered  an  agreement  in  restraint 
of  trade ;  it  is  not  an  agreement  that  they  will  not  exercise 
their  trade  as  fishermen, 

I  was  therefore  of  opinion  that  the  contract  was 
binding  upon  the  contracting  parties,  but  not  upon  the 
heirs.  The  annual  payment  is  to  be  made  out  of  a  certain 
fund,  and  only  if  the  defendants  fail  to  apply  the  pro- 
ceeds of  that  fund  will  they  be  liable  personally.  As  this 
fund  is  an  uncertain  one  and  difficult  to  ascertain  the 
execution  of  the  decree  would  be  difficult,  but  this  is 
a  consideration  which  cannot  affect  the  decision. 

The  questions  for  the  decision  of  the  High  Court  are 

1.  Whether  a  Small  Cause  Court  has  jurisdiction  to 
try  this  case  or  not  ? 

2.  Whether  the  contract  is  valid  and  can  be  enforced  ? 

3.  Whether,  if  it  is  binding  on  the  obligees,  is 
it  also  binding  upon  their  heirs;  and  if  not  binding  upon  the 
heirs,  whether  the  surviving  obligees  would  be  compellable 
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1869.       to  pay  the  whole  sum  of  rupees    100,  or   only    their 
M.  CAo.Q  proportionate  share  deducting  the  share  of  those  deceased  I 

0/1869. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — The  suit  being  for  a  debt  alleged  to  have 
accrued  due  under  the  contract  and  within  the  pecuniary 
limit  of  the  jurisdiction  of  Courts  of  Small  Causes/ was 
clearly  cognizable  by  the  Court. 

The  second  question  submitted  involves  two  points  (1) 
Whether  there  was  a  good  and  sufficient  consideration  to 
support  the  promise  of  the  defendants ;  (2)  Whether  the 
contract  was  illegal  as  being  in  restraint  of  trade.  The 
latter  point  we  may  dispose  of  with  the  single  observation 
ihat  the  written  instrument  contains  no  stipulatioa 
imposing  the  least  restraint  on  trade.  As  to  the  first  point* 
"^e  take  it  to  be  the  fact  that  at  the  time  the  plaintiff  made 
the  advances  and  rendered  the  services  to  the  defendants^ 
po  undertaking  had  been  come  to  that  he  was  tp  participate 
in  the  sale  proceeds  of  the  fishing  business*  That  the 
•advai^ces  and  services  were  simply  made  at  the  request  of 
the  defendants  and  not  gratuitously. 

That  being  so,  a  complete  implied  contract  to  repay 
such  advances  and  give  the  plaintiif  a  reasonable  remune- 
ration for  his  time  and  labor  existed  at  the  date  of  the 
execution  of  the  written  instrument,  and  reasonably  in  such 
a  case  the  law  requires  some  new  good  consideration  to 
support  a  second  express  contract  imposing  a  different 
liability.  If  it  were  otherwise,  there  would  be,  as  was 
observed  in  the  case  of  Hopkiria  v,  Logan  5  Mees,  &  Wells. 
249,  two  varying  promises  on  one  consideration. 

And  in  the  present  case  we  think  there  is  a  sufficient 
new  consideration.  An  undertaking  to  forbear  from 
enforcing  a  valid  debt  for  a  certain  time  is  clearly  a 
good  consideration  and  such  an  undertaking  appears.  The 
efiect  of  the  agreement  was  to  bind  the  plaintiff  to  forbear 
from  suing  as  he  might  at  any  moment  have  done,  for  a 
year,  and  then  only  for  a  fixed  sum  on  account^  and  the  same 
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in  regard  to  the  next  instalment,  and  80  on.    Our  opinioti       1869. 

therefore  is  that  the  contri^ct  is  a  valid  one.  Septetnber  3. 

A  a  JVo.  8 

With  respect  to  the  second  of  the  two  points  submitted  9f^^^^'  , 
in  the  third  question,  we  are  oif  opinion  that,  on  the  death 
of  one  of  the  co-contractor,  the  whole  liability  to  the  plaintiff 
attached  to  the  surviving  joint  co-contractors,  and  that 
the  plaintiff  was  entitled  to  the  general  judgment  which 
has  been  passed  against  them. 

Upon  the  other  point  we  can  say  not  ing,  as  it  has  not 
arisen  in  the  suit.  It  may  hereafter  ari^e  in  a  suit  brought 
by  the  plaintiff  against  the  legal  personal  representative 
of  either  of  the  joint  debtors  or  by  the  defendants  or  some 
K)f  them  for  contribi^ion. 


Refen^ed  Case  No.  20  of  1869. 
E.  Sanj£Eviyah,  ogaiTist  Nan^itah. 

A  suit  does  not  lie  to  enforce  a  liability  specifically  by  the  decred 
of  a  Civil  Ck>urt  in  the  Mofossii,  the  light  of  suit  in  such  case  being 
taken  away  by  Section  11  of  Act  XXIII  of  1861. 

THIS  was  a  case  stated  iinder  Section  22,  Act  XI  of  18C5,        ^  ^ 
by  P.  Terumul  Row,  District  Munsif  of  Piyrghi.  September  6. 

Ji.  a  No.  20 
The  caae  was  as  follows  :-t-  9/  ^869. 

This  is  an  action  to  recover  the  sum  of  rupees  29-0-3 
being  the  amount  of  principal  and  interest  of  a  decree  of 
this  Court  in  Original  Suit  No.  73  of  1863,  under  date  the 
19th  February  1863. 

The  facts  of  the  case  are  these : — 

The  plaintiff  sued  the  defendant  for  the  recovery  of 
rupees  16  on  a  bond  in  Origiual  Suit  No.  73  of  1863 
on  the  regular  file  of  this  Court,  and  obtained  a  decree 
on  the  19th  February  1868.  On  the  20th  January 
1865,    the    plaintiff  moved,  in    decree    Execution    Case 

(a)  Present:    Scotland,  C.J.  and  Innes,  J. 
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1869.      No.  i287   of  18t)5,  for  the  execution  of  the  said  decree^ 

la^c't^^^  ^^^  ^^^  application  was  withdrawn  on  the  2l8i 
o/'i869.  February  1865  without  any  satisfaction,  and  no  step 
was  subsequently  taken^  up  to  this  date,  to  enforce  the 
decree,  for  the  amount  of  which  the  plaintiff  now  sues. 
He  states  that  as  (under  Section  20,  Act  XIV  of  1859),  he 
could  not  apply  for  the  execution  of  the  decree,  in  conse*- 
quence  of  no  proceedings  have  been  -taken  to  enforce  the 
decree  within  three  years  before  t  his,  he  has  instituted  the 
present  sait  ;  and  that  as  this  suit  is  brought  (although  on 
the  decree  which  Was  passed  more  than  six  years  back,)  yet 
within  six  years  from  the  date  of  the  last  proceedings  in 
the  Execution  Department,  his  suit  is  not  barred  by  the 
Law  of  Limitation. 

On  perusal  of  the  plaint,  and  Sections  2  and  32  of 
-the  Code  of  Civil  Procedure,  and  Section  11,  Act  XXIII  of 
1861,  and  qtiestioning  the  plaintiffs  vakil>  I  thought  it 
desirable  to  submit  the  following  questions  for  the  opinion 
of  the  Honorable  Judges  of  the  High  Court  before  I  admit 
•and  register  the  plaint,  as  the  nature  of  this  suit  is  so  new 
that  none  of  this  kind  has  been  hitherto  instituted  in  this 
Court,  and  I  wish  to  be  well  prepared  to  dispose  of  the  case 
before  it  comes  for  trials 

Option  I.— Can  a  suit  be  brought  for  the  amount 
of  a  decree  1 

Question  II. — If  a  suit  can  be  brought,  what  is  the 
time  limited  by  law,  and  from  what  date  the  period  is  to 
be  computed,  whether  from  the  date  of  the  decree,  or  from 
the  date  of  the  subsequent  proceedings  in  Execution 
I)epartment  ? 

With  reference  to  the  first  question,  my  opinion  is  as 
follows  :— 

The  High  Courts  of  Calcutta  and  Madras  are  unani- 
mous in  deeming  that  an  action  to  recover  a  judgment-debt 
is  maintainable,  and  it  is  similar  to  an  action  to  recover  a 
debt  created  by  Statute  (vide  ThoTnsan'a  Commentary  on  ihe 
Limitation  Act,  p.  243  ;  and  Madras  Jurist,  vol.  IV,  127). 
Now,  I  only  doubt  as  to  whether  or  not  these  rulings  are 
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applicable  to  the  Mofassil  Courts :  true,  the  Privy  Council      }^^^' 

in  the  case  of  Qopurtvohxin  Thakoor  and  others  x.  Rajah  ^  (7.iVo.20v. 

Madhanaihf  where   the  guardian  and  agent  of  a  minor     o/  18CQ. 

Zemindar  borrowed  money  to  pay  the  an*ears  of  the  revenue 

of  the  minor's  estate,  and  gave  a  bond  upon  which  a  decree 

was  passed  in  the  Supreme  Court,  for  the  amount  of  which 

one  of  them  was  also  kept  in  Jail,  held  that  the  decree-holders 

could  recover  the  judgment-debt  from  the  Zemindar,  after 

he  attained  the  full  age,  by  a  suit  in  the  Mofussil  Civil 

Court  {SutherlaruTa  Privy  Council  Judgments,  j>.  8.)    But 

as  this  judgment  is  passed  so  far  back  as  1834,  I  doubt  as 

to  whether  or  not  the  law  (such  as  Act  XXXIII  of  1852) 

to  facilitate  the  enforcement  of  judgments  in  places  beyond 

the  jurisdiction  of  the  Court  was  then  in  force.    If  the 

vulings  of  the  High  Courts  abovementioned  are  applicable 

to  the   Mofussil  Courts,  whether    or   not   the  Court  can 

interfere  with  the  judgment  of  the  former  suit  if  it  appear 

necessary  in  the  course  of  trial  ?  If  the  Court  in  the  second 

suit  is  not  to  interfere  with  the  former  decree,  even  in  such 

instances  as  I  now  proceed  to  narrate,  I  think  the  second. 

suit  is  not  maintainable* 

The  plaintiff  by  his.  own.  neglect  or  mistake  failed 
to  endeavour  to  keep  the  decree  alive  by  reviving  through, 
the  proceedings  in  Execution  Department  within  the 
limited  period,  and  could  not  therefore  move  for  its 
execution  under  Section  20,  Act  XIV  of  1859 ;  (and  at 
the  termination  of  the  period  the  law  presumes  conclusively 
that  the  claim  is  satisfied).  The  subject  matter  of  the 
present  suit  is  one  doubtless  tried  and.  determined 
and  one  that  could  not  be  re-opened  under  Section  2  of  the 
Code  of  Civil  Procedure  as  observed  by  Ur.  Eindersley,  the 
Judicial  Commissioner  of  Mysore,  in  his  judgment  in  a  case 
quite  similar  ta  the  present  one^  "  that  a  person  was 
^  not  liable  to  be  sued  a  second  time,  and  that  such  a  suit 
"  could  not  be  brought,  the  matter  having  become 
''  res'judioaia  could  not  be  tried  agaia"  {Madras  Jurist, 
III,  267.)  Then  Section  11,  Act  XXIII  of  1861,  strictly 
prohibits  the  institution  of  a  separate  suit  in  regard  to  the 
execution  of  the  decree  passed  between  the  same  parties. 
If^  with  all  these  hostile  provisions  of  the  law,  the  plaintiff 
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18C9.       is  allowed  to  sae  on   an  alleged  unsatidiied   decree,   iii> 
i^clto^lo  ™y  tumble   opinion,  I  think  the  defendant  also  can  be 
0/1869.      allowed  to  set  up  any  plea  either  against  the  justification  of 
the  former  decree  and  the  genuineness  and  validity  of  the 
documents,  &c.,  merged  therein  if   the  decree  is  passed, 
on  ex'parte  trial,  and  the  defendant  had  had  no  opportunity 
of  availing  himself  of  the  provisions   under  Section  119 
of  the  Code  of  Civil  Procedure,  or  against  the  enforcement 
of  the   former   decree  now  sued  on,  on  the   ground  of 
its  being  satisfied  through  (private)  adjustment,  but  not 
certified  to  the  Court  under  Section  206.  of  the  Code  of 
Civil  Procedure.     Under  the  Judgment  of  the  High  Court 
in   Referred   Case   No.   11  of  1866  {Madras  High  Court 
Beports,  III,  188)  the  decree*  debtor  cannot  sue  the  creditor 
by  a  separate  suit  for  the  money  that  he  paid    out  of 
the  Court  for  the  decree,  the  amount  of  which  the  creditor 
levied  from  the  debtor  through  the  process  of  the  Court.  If 
this  ruling  debars  the  defendant  also  to  plead  and  prove  the 
private  adjustment  of  the*  decree  on  which  he  is  again 
sued,  it  will  be   hard    on  the  part  of    defendants.      The 
ITw  must    protect   both    parties    from    all    abuses    and. 
injuries.     When  the  plaintiff  is  allowed  to  bring  his  suit  on 
a  decree  which  cannot  be  executed  solely  on  plaintiflF's- 
exceeding  or  neglecting  the  provisions  of  the  law,  I  think 
the  defendant  also  must  be  alJowedin  the  second  suit  to 
plead  and   prove  the  private  satisfaction  of  the  decree, 
which  he  could  not  do  in  Execution  Department  on  the 
ground  of  his  neglecting  the  provision  of  the  law.  Again,  I 
think  the  Court  caa.  interfere  with  the  former  decree,  for 
Baron  Parley  [in  the  case  of  WilliaTns  v.  Jones,  13  M,  and 
W,  628  quoted  by  both  the  High  Courts  of  Calcutta  and 
Madras    in    their  rulings  abovemeiitioned)  says  ;    *'  The 
'*  principle  on  which  this  action  is  founded  is,  that  where  a 
•*  Court   of   competent   jurisdiction    has    adjudicated    a 
'*  certain  sum  to  be  due  from  one  person  to  another,  a  legal 
*♦  obligation  arises  to  pay  that  sum  on  which  an  action  of 
"  debt  to  enforce  the  judgment  may  be  maintained.     It  is 
•'  in  this  way  that  the  judgments  in  Foreign  and  Colonial 
**  Courts    are    supported     and    enforced,    and    the    same 
"rule  applies    to  inferior  Courts  in   this  country,    and 
"  applies  qually  whether  they  be  Courts  of  record  or  not, 
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From  the  words  that  the  rule  in  regard  to  the  Foreign  ^^^^• 
judgments  is  applicable  to  such  cases,  I  see  no  reason  why  yj.  c.  iVo.  20 
the  rule  of  evidence  in  respect  of  Foreign  judgments  0/  \S69. 
*'  that  a  Court  which  is  called  on  to  enforce  a  foreign 
"judgment  may  examine  into  that  judgment  to  see  whether 
"  it  has  been  rightfully  obtained  or  not."  (Tudor's  Leading 
Cases  on  Mercantile  Law,  p.  213,  quoted  by  Mr.  Norton  in 
Section  494  of  his  Treatise  on  Evidence)  cannot  be  applied 
to  such  a  case  as  the  present  one.  Under  these  cir- 
cumstances, I  am  of  opinion  that  the  suit  is  maintainable 
only  if  the  defendant  is  to  have  the  liberty  of  pleading  and 
proving  either  against  the  justification  of  the  decree  and  its 
merged  documents,  if  the  decree  is  passed  on  ex-parte  trial, 
and  if  the  defendant  had  had  no  opportunity  of  defending 
it  under  Section  119  of  the  Code  of  Civil  Procedure^ 
or  that  satisfaction  has  been  obtained  of  the  decree  now 
sued  on,  whether  through  the  Court  or  not 

In  regard  to  the  second  question* 

If  the  suit  is  maintainable  evea  in  the  Mofussil  Courts 
tsnder  the  recent  rules  of  the  High  Court,  the  period  of 
limitation  is  six  years  under  clause  16,  Section  1,  Act  XI V 
of  1859,  as  is  already  settled ;  but  I  humbly  pray  to  be 
informed  from  what  date  the  period  is  to  be  computed,  and 
whether  or  not  the  time,  during  which  the  plaintiff  was 
engaged  in  executing  the  decree,  shoXild  be  excluded  from 
computation.  I  think  the  period  is  to  be  computed  from 
the  date  of  the  decree  and  not  from  the  date  of  the  subse- 
quent proceedings  not  coupled  with  the  defendant's  acts 
in  the  Execution  Department  amounting  to  an  admission 
under  Section  4,  Act  XIV  of  1859.  If  there  is  a  written 
admission  on  the  record  in  Execution  Department,  whether 
or  not  it  operates  to  reckon  a  fresh  period  from  the  date  of 
such  admission  ;  and  if  the  decree  provides  the  instalments 
under  Section  194  of  the  Code  of  Civil  Procedure  for  the 
payment  of  its  amount,  whether  the  computation  is  to  be 
made  from  the  date  of  the  decree,  or  from  the  date  of  the 
instalment^  are  also  questions  which  may  probably  arise,  if 
the  authoritative  rule  for  the  admisssion  of  such  claims  be 
introduced;  but  I  cannot  solicit  for  instructions  thereon,  as 

59 
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1869       these  matters  have  not  immediately  arisen  in  the  case 
Ji.  C.  iVo.  20  ^^^^^  reference. 

J*/ 1 869. 

1  think  the  present  case  is  barred  by  the  Law  of 
^Limitation  ;  even  the  period  during  which  the  plaintiff  was 
engaged  in  executing  the  decree  is  excluded,  under  Section 
14,  Act  XIV  of  1859,  from  computation  (as  was  held  by  the 
Calcutta  High  Court  that  the  word  "Suit"  in  this  Section 
includes  such  proceedings  in  Execution  Department,  Madras 
Jurist,  III,  268)  for  the  decree  is  dated  the  19th  February 
1863,  from  which  the  time  of  six  years  expired  on  the 
19th  February  1869;  and  even  if  the  time  of  thirty- three 
days  (viz.  from  20th  January  to  2l8t  February  1865\ 
occupied  by  the  plaintiff  in  Execution  Department,  is 
excluded  from  computation,  the  period  of  six  years  had 
expired  on  the  22nd  MLarch  1869- 

The  defendant  may  raise  an  objection  for  costs  of  the 
second  suit  which  is  brought  by  the  plaintiff  on  a  decree, 
which,  if  he  did  not  neglect,  might  have  been  enforced  in 
due  time,  but  the  judgment  will,  of  course,  depend  on  the 
discretion  of  this  Court  under  Section  187  of  the  Code  of 
Civil  Procedure. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

JUDGMENT; — As  to  the  first  question  referred  in 
this  case,  we  are  of  opinion  that  a  suit  does  not  lie 
to  enforce  a  liability  specificall}'  imposed  b}'  the  decree  of  a 
Civil  Court  in  the  Mofussil,  the  right  of  suit  in  such  a  case 
being  taken  away  by  Section  11  of  Act  XXIII  of  1861. 

That  Section  providas  that  all  questions  regarding 
mesne  profits  reserved  for  adjustment  in  the  execution  ot 
the  decree,  or  mesne  profits  or  interest  payable  between  the 
date  of  the  suit  and  execution  of  the  decree,  as  well 
as  questions  relating  to  alleged  payments  in  discharge 
or  satisfaction  of  the  decree  or  the  like,  "  and  any 
''  other  questions  arising  between  the  parties  to  the  suit 
*'  in  which  the  decree  was  passed  and  relating  to  the 
"  execution  of  the  decree  shall  be  determined  by  order  of 
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**  the  Court  executing  the  decree  and  not  by  separate  6uit/'       ib60. 

The  provision  is  an  extension  of  the  former  enactment  in  S€ptembtsr_^ 
r,      .  ^  A,  6*.  So,  20 

Section  283  of  Act  VI 11  of  1859  for  which  it  was  substituted     of  1869. 

and  we  have  no  doubt  that  its  terms  were  Intended.to  have 

their  full  operation.     So  read,  the  effect  of  the  Section,  we- 

think,  is  to  take  away  from  the  parties^to  tlie  suit  the  right 

to  raise  by  a  fresh  suit  any  question  relating  to  their  rights 

and  liabilities  under  the  decree,  and  in  accordance  with  the 

whole  policy  of  the  law  of  Procedure,  to  make  every  such 

question  determinable  upon  a  proceeding  before  the  same 

Court  and  in  the  same  suit.     It  substitutes  a  hearing  in 

course  of  execution  for  a  trial  in  a  suit. 

And  by  this  restriction  no  reasonable  advantage  is  lost 
to  the  parties^  for  an  appeal  from  the  orders  made  in  the 
prescribed  proceeding  is  given,  and  a  simple  course  of  proce- 
dure is  provided  in  Act  VIII  of  1859,  Section  28*,  c^  atq,  by. 
which  a  decree  of  one  Court  may  be  speedily  and  effectually 
enforced  by  process  of  execution  within  the  jurisdiction  of 
any  other  Court  in  the  British  territories  in  India. 

Aa  therefore  the  suit  in  which  the  present  question 
has  arisen  was  brought  to  compel  payment  of  the  debt, 
specifically  decreed  and  which  but  for  the  Act  of  Limitations 
would  have  been  enforceable  by  process  of  execution, 
we  think  its  reception  by  the  District  Munsif  was  clearly 
prohibited  by  the  above  enactment.  The  case  reported  in 
4j  Madras  Jurist  127,  to  which  the  District  Munsif 
has  referred,  arose  in  a  suit  upon  the  judgment  of  a  Court 
which  was  not  governed  by  the  Code  of  Civil  Procedure 
and  is  therefore  not  applicable  to  the  present  case. 

It  becomes  unnecessary  to  say  anything  in  regard  ta 
the  second  question  referred.. 
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appellate  i^tiil£rtiifttoti  (a) 

Special  Appeal  No.  565  of  1868. 

Yknkatachklla  Maniyakaebe, Special  Appellant 

(Defendant.) 

Ihatham3Cal>- • ^..Special  Respondent 

(Plaintiff.) 

An  instrument  was  executed  Ly  the  defendant,  a  Hindu,  to  his 
wife,,  stipulating  that  the  defendant  and  his  wife  should  continue  to 
eujoj  certain  immoreable  property  jointly,  with  a  right  of  survivorship, 
and  containing  a  promise  by.  the  defendant  to  Aurrender  the  property 
to  his  wife  if  he  married  again. 

Beld,  that  the  instrument  did  not  operate  by  way  of  gift,  there 
being  no  change  in  the  possession  of  the  property,  nor  as  a  declaratioo 
of  trust,  and  that  it  did  not  create  a  binding  obligation  which 
the  law  would  enforce. 

Quaere — Whether  the  Hindu  Law  admitaof  the  applicability  of  the 
principle  on  which  Courts  of  Equity  in  England  hold  voluntary 
declarationa  of  trust  to  be  binding  against  (he  declarant. 

S  ]^^h'  (\  T'^^^  ^^  ^  Special  Appeal  i^ainst  the  decision  of  J.  IL 

S.A.Ao.  666  ■*•     Daniel,  Acting   Additional    Principal   Sadr  Amin  of 

^f  ^^^Q«     Madura,  in  Regular  Appeal  No.  170  of  1867,  confirming  the 

decree  of  the  Court  of  the  District  Munsif  of  Madura 

in  Original  Suit  No.  298  of  18G6, 

The  plaintiff  sued  to  recover  certain  nunjah,  panjab, 
and  garden  lands,  as  well  as  a  house,  and  alleged  that  she 
was  entitled  to  the  same  under  the  deed  A  in  consequence 
of  her  husband,  the  defendant,  having  married  again  iu 
violation  oltbe  terms  therein  mentioned. 

The  defendant  admitted  the  execution  of  the  deed  A,  but 
pleaded  that  it  was  not  valid  in  law,  and  that  plaintiOTs 
claim,  based  as  it  is  on  the  said  document,  was  not  sustain- 
able. 

The  question  raised  was  whether  the  agreement  A 
was  valid  iu  law. 

The  agreement  was  termed    a  deed  of  maintenance 
granted   by   the   defendant  to  his. wife   (plaintiff;.     The 
Bubstanceof  itwas  as  follows  :— ''Ihavebeen  married  toyou 
(a)  Fr^aeut :  Bcotlan  d,  C.  J.  and  Innes,  J« 
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ten  years  ;  accordin  g  to  the  custom  of  our  caste  both  man  and       ^  869. 

•^  ,  ,  September  6. 

woman  may  marry  as  often  as  they  like.    As  you  intend  ^.j.  Ao.b66 
to  marry  again,  unless  I  settle  my  property  upon  you  now,     ^/  ^^^ 
and  I  am  now  too  old  to  get  another  wife  I  give  you  my 
property  (as  described} — we  are  to  enjoy  it  together,  the 
survivor  becoming  the  owner.     If  either  of  us  marry  again^ 
his  or  her  claim  to  the  property  will  be  entirely  forfeited." 

The  Munsif  gave  plaintiff  a  decree  to  the  extent  of 
the  defendant's  interest  in  the  property.  Upon  appeal 
the  Principal  Sadr  Amin  confirmed  the  Itlunsifs  decisioa 
for  the  following^  reasons  :: — 

A  superseded  wife  is  entitled  to*compensation  from  her 
husband,  and  any  gift  which  he  makes  on  his  re-marriage 
becomes  her  property.  A  man  may  make  a  gift  of  all  his^ 
property  binding  as  against  himself*  and  had  this  property 
been  givenon  the  occasion  of  the  second  marriage  there  could 
have  been  no  doubt  as  to  the  validity  of  the  gift.  Therein 
DO  reason  therefore  why  the  agreement  to  make  this 
compensation  on  his  re> marriage  should  not  be  binding. 

The  defendant  presented  a  special  appeal  to  the  High 
Court  against  the  decree  of  the  Principal  Sadr  Amin. 

O'Sullivan,  fbr  the  special  appellant,,  (the  defendanib.) 

The  Court  delivered  the  following 

Judgment  : — This  is  a  suit  to  recover  certain  immove- 
able .property  under  the  terms  of  a  written  instrument 
executed- by  the  defendant  in  favor  of  his  wife,  the  plaintiff. 
The  material  part  of  the  instrument  has  been  admitted  to 
be  in  substan,ce  correctly  set  forth  in  the  judgment  of  the 
Principal  Sadr  Amin.  After  stating  that  the  plaintiff  and 
defendant  had  been  married  ten  years,  and  according  to 
the  custom  of  their  caste  either  might  marry  again,  it 
stipulates  that  as  the  plaintiff  intended  to  marry  again 
unless  the  defendant  settled  his  property  upon  her  then, 
and  as  he  was  too  old  to  get  another  wife,  ho  gave 
her  the  property  described  in  the  instrument,  that  they 
were  to  enjoy  it  together,  the  survivor  becoming  the 
owner,  and  that  if  either  married  again,  his  or  her 
claim  to  the    property  would  be  entirely  forfeited.     The 
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1869.        diefendant    has,  BiDce  the  execution    of   the  instrument 
S'A   iVobQb  ^^^^^^^^  again,  and  the  suit  is  founded  on   the  breach 
0/  186^.    of  the  stipulation.    Both  the   Lower  Courts  have  decreed 
in  the   plaintiff's  favor  to  the   extent  of  the  defendant's 
proprietary  right  in.  the  property, — the  Court   of  First 
Instance  assuming  the  binding  effect  of  the  instrument,  and 
the  Court  of  the   Principal    Sadr   Amin   proceeding  on 
the  ground  apparently   that  it  operated   as  a  gift.    The 
defendant  has  appealed  from  the  decree  of  the  latter  Court, 
and  the  ground  of  objection  relied  upon   is  that  the  instru- 
ment evidences  no  enforceable  obligation  to  make  over  the 
plaintiff's  share  of  the  property  to  the  defendant. . 

We  are  of  opinion  that  the  objection  is  a  valid  one. 
The  instrument  clearly  did  not  operate  as  a  perfect  gift,  as 
no  change  in  the  possession  and  enjoyment  of  the  property 
appears  to  have  taken  place  under  it,  and  the  only  question 
is,  can  any  legal  effect  be  given  to  it  as  conferring 
on  the  plaintiff  an  equitable  estate  or  interest  in  the 
property  entitling  her  to  possession,  or  as  a  binding  contract 
tp  transfer  it  in  the  event  which  has  happened  ? 

Now  if  we  could  have  construed,  the  instrument  to  be 
a  declaration  that  the  defendant  should,  from  its  execution, 
hold  the  property  as  trustee  for  the  plaintiff,  it  would  have 
been  necessary  to  consider  whether. the  Hindu  Law  admitted 
of  the  applicability  of  the  principle  on  which  the  Courts, 
of  Equity  in  England  hold  voluntary  declarations  of  trust 
tp  be  binding  against  the  declarant,  and,  if  so,  we  might 
have  upheld  the  decree  appealed  from  on  the  ground  that  it 
enforced  the  performance  of  the  trust  imposed  on  the 
defendant.  But  the  instrument  does  not.  we  think, 
admit  of  such  a  construction.  It  seems  to  us  to  import  bo. 
more  than  an  agreement  thai  the  parties  should  continue 
enjoying  the  property  jointly  as  man  and  wife  (as  it  appears 
they  did  for  some  time)  and  that  the  survivor  should  be 
the  owner  of  it,  and  further  a  promise  by  the  defendant 
to  surrender  the  property  if  he  again,  mitrried.  In  effect,  the 
instrument  evidences  a  promise  on  the  defendant's  part  of. 
the  ownership  of  the  property  in  the  ev.eat  either  of  hia. 
wife's  surviving  or  his  marrying  again. 
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Then,  being  purely  gratuitous,  that  promise  is  not  a       ^®^^- 
binding  obligation  by  contract  which  the  law  wiU  enforce,  s,A,  No.  6«6 
any  more  than  if  it  had   been  merely  a  verbal  promise.    ^^  mii^- 
Consequently  the  plaintitTs  claim  is  not  sustainable  even 
on  the  ground  of  a  contract  by  the  defendant  to  transfer  the 
•pToperty.    The   decrees  of  the  Lower    Court  mast    be 
reversed   and   the   suit  dismissed ;  but  considering    the 
relationship  of  the  parties^  we  think  no  costs  should  be 
allowed. 


Special  Appeal  No.  75   oj  1869. 

MuTTU  VlRAN  Ohetty  )  Special  A ppellanta 

and  another J       {ifth  and  I2th  Defendanta.) 

Rani  Kattama  Natchiyar  )       Special  Respondents 
and  another J    (let  and  3rd  riaiatiffa.) 

A  perpetual  or  permanent  lease  ftt  a  low  fixed  rent  made  by  li 
Zemincfar  who  obtained  the  zemiridary  by  self-acquisition  is  binding 
upon  the  Zemindar*s  succenHors,  although  the  instrument  was  not 
registered  under  Regulation  XXV  of  1802,  Section  8. 

fPHIS   was    a   Special    Appeal   against   the  decision  of     *®^^- 
-*•     J»  D.  Goldingham,  the  Acting  Civil  Judge  of  Madura,  57  a.  ^o.  76 
in  Regular  Appeal  No.  228  of  1868,  reversing  the  decree  of     ^  ^Q^^- 
the   Court   of   the   Principal  Sadr    Amin   of   Madura   in 
Original  Suit  No.  118  oi  1866. 

This  fiuit  was  hrought  by  the  plaintiffs,  of  whom 
the  1st  is  the  zemindarni,  and  the  2nd  the  lessee  of  the 
Shevagunga  estate,  to  recover  the  melvarum  right  of  the 
village  of  Kuttagudy  situated  in  the  said  zemindari  valued 
at  rupees  3,330,  as  also  rupees  6,098,  being  the  value  of  the 
melvarum  or  Zemindar's  share  of  the  produce,  &c.,  derived 
from  the  village  in  Fuslies  1273  and  1274.  The  plaintiffs 
represented  that  the  village  in  question  is  a  part  of 
the  zemindary,  having  been  included  in  it  at  the  period  of 
the  permanent  settlement ;  that  the  melvarum  right  thereof 
was  enjoyed  by  the  Istimrar  Zemindar  till  his  death 
in  1829  when  the  estate  having  passed  into  the  hands 

{a)  Present :  In  dob,  and  CoUett,  J.  J. 
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1P69.       of  the  usurpers,  the  1st  defendant  obtained  a  grant  of  the 

September   7.        _ 

S.  A    No.  75  °i el  varum  right  of  the  said  village  subject  to  the  payment 
of  ^  ^C9'      of  a  light  or  favorable  quit-rent;  that  this  alienation  of  a 
portion    of  the    zemindar!    being   illegal,    the    plaintiffs 
attempted  to  resume  the  grant  immediately  after  the  right 
of  tlve  1st  plaintiff  to  succeed  to  the  zetnindari  was  recogni- 
zed by  the  tlecree  of  the  Privy  Council,  and  instituted  suits 
before  the   Collector  of  the  district  for  compelling  the 
tenants  of  the  said  village  to  exchange  puttahs  and  muchil- 
kas;  that  as  these  suits  were  finally  rejected  by  the  High 
Court  on  the  ground  of  the  grant  in  question  having  been 
made  by   the  Istimrar  Zemindar^  the  present  action  has 
been  filed  to  set  it  aside. 

No  written  statement  was  filed  by  any  of  tbe  defen* 
dants,  but  counsel  appealed  on  behalf  of  the  4>th  and 
12th  defendants,  and  pleaded  that  the  suit  was  barred  by 
the  Statute  of  Limitation,  inasmuch  as  the  village  in 
dispute  was  granted  to  the  defendants  in  1828  by  the 
Istimrar  Zemindar  and  had  remained  in  their  uninterrupted 
possession  for  upwards  of  3G  years.  He  admitted  that  the 
village  was  an  Ain  one  at  the  date  of  the  grant. 

This  objection  was  overruled  at  the  first  hearing  of  the 
X^ase,  as  in  the  first  place,  it  was  denied  by  the  plaintiflb 
that  the  grant  was  made  by  the  Istimrar  Zemindar,  and  in 
the  second,  she  and  her  mother  were  engaged  in  a  protracted 
litigation  regarding  the  said  zemindari  from  1833,  which 
terminated  only  in  1863,  and  therefore  not  in  a  position  to 
Bue  earlier  for  the  cancelment  of  the  grant  in  question. 

The  following  issues  were  settled  : — 

I.  Whether  or  not  the  grant  relied  on  by  the  defen- 
ciants  4  and  12  was  issued  by  the  Istimrar  Zemindar. 

II.  Whether  or  not  the  grant  is  legal  and  valid,  and 
binding  on  the  1st  and  2nd  plaintiffs,  and 

III.  Whether  or  not  the  plaintiffs  are  entitled  to  the 
damages  sought  for. 

The  Principal  Sadr  Amin  found  the  first  issue  in 
favor  of  the  defendants. 
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•His  judficment  upon  the  second  issue  was  as  follows  : —  ^   1869. 

•*      ®  ^  September  7. 

The    act    of   the    Istimrar    Zemindar    in    alienating'^'  ^'  i'^-'^^ 

V         ^  1869. 

melvarum  right  of  Kuttagudy  which  was  included  in  the  

assets  of  thezemindari  when  the  permanent  settlement  was 
made  is  neither  legal  nor  valid.  The  grant  was  not  made 
in  conformity  with  the  requirements  of  Regulation  XXV  of 
1802.  It  was  not  registered  in  the  Collector's  OfSce 
us  required  by  Regulation  XXV  of  1802,  nor  was  the 
village  sub-assessed  and  a  proportionate  reduction  made 
in  the  peishcush  of  the  zemindari.  As  ruled  by  the  High 
Court  in  Regular  Appeal  No.  38  of  1865,  page  68,  VoL 
3,  High  Court  ReffOrfa,  •'  the  grantee  might  have  been 
ejected  the  next  morning  after  the  grant  was  made."  But 
the  defendants  contend  that  tlie  title  to  resume  the  grant 
having  accrued  to  the  Istimrar  Zemindar,  the  1st  plaintiffs 
father,  the  plaintiffs  ought  to  have  called  in  '(Question 
the  validity  of  the  grant  within  twelve  years  after  the  title 
to  resume  accrued,  and  that  they  are  not  now  competent  to 
dispute  the  defendant's  right  to  enjoy  the  melvarum  of  the 
said  village.  In  reply,  the  plaintiffs  represent  that  the  1st 
pUintifF  and  her  mother  were  engaged  in  establishing  their 
right  of  succession  to  the  whole  estate  of  Shevagunga  from 
the  date  of  the  Istimrar  Zemindar's  death  till  1863,  and 
that  the  time  during  which  they  were  so  engaged  should  be 
excluded  in  computing  the  period  of  limitation.  I  was  at 
first  disposed  to  recognize  their  right  to  make  the  deduction, 
since  neither  the  Ist  plaintiff  nor  her  mother  was  in  a 
position  to  sue  for  portions  of  the  zemindari  when  her 
right  to  the  whole  estate  was  under  litigation,  but  the 
counsel  for  the  defendants  objects  to  any  deduction  being 
made  on  the  said  account  since  the  present  defendants 
were  not  parties  to  the  former  suit,  and  the  circumstance 
of  the  1st  plaintifi^s  and  her  mother's  right  of  succession 
being  under  litigation  did  not  hinder  them  from  suing  to 
set  aside  improper  alienations  made  by  the  Istimrar 
Zemindar. 

A  case  analogous  to  the  present  one  was  disposed  of  by 
the  High  Court  of  Calcutta,  and  is  quoted  at  page  190  of 
"  Act  XIV  of  1869"  by  Mr.  N.  H.  Thomson,  It  is  that  of 
Aludden  Mohan  TavaH  v.   Kishen  Mohan  Koondoo,  in 

CO 
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^  1869.  ^  \^hrch  the  plaintiff,  an  adapted  son,  sued  to  set  aside 
S.  A  »Aq  "-a  certain  acts  of  his  adopting  mother  in  alienation  of  the 
0/  1869.  estate  of  his  adopting  father.  The  defendants  in  possessioa 
of  the  estate  pleaded  limitation  by  reason  that  the 
plaintiff's  suit  was  not  brought  within  twelve  years  from 
the  date  of  the  acts  which  he  sought  to  set  aside.  In  reply^ 
the  plaintiff  contended  that,  in  computing  the  period 
of  limitation,  a  deduction  should  be  made  of  the  time 
during  which  he  was  engaged  in  prosecuting,  as  against 
those  Tho,  on  failure  of  his  right,  would  have  been  heirs 
of  his  adopting  father,  successive  suits  to  establish  the 
legality  of  his  adoption.  The  Lower  Court  decided  that, 
as  the  plaintiff  was  in  no  position  to  sue  until  his  right  to 
the  succession  had  been  determined,  the  time  during  which 
the  former  litigation  had  been  pending  should  be  deducted. 
But  this  decision  was  reversed  on  appeal  by  the  High 
Court,  who  observed  that  the  deduction  contemplated  in 
Section  14,  Act  XIV  of  1859,  is  of  the  pendency  of  suits  of 
an  entirely  different  character  as  therein  specified,  and 
that  the  circumstance  of  the  plaintiffs  right  of  succession 
being  under  litigation  in  no  way  interfered  with  his  right 
of  suit  to  set  aside  alienations,  since,  when  he  sued  his 
mother  to  establish  the  legality  of  his  adoption,  he  might 
at  the  same  time  havo  sued  to  have  her  acts  set  aside. 
The  omission  of  the  1st  plaintiff  to  sue  within  twelve  years 
from  the  date  of  the  grant  to  have  it  set  aside  is  therefore 
fatal  to  her  present  claim,  and  her  right  to  resume  the 
grant  in  question  is  barred  by  lapse  of  time.  She  is 
consequently  bound  to  continue  it. 

For  these  reasons  I  reject  the  plaintiff's  claim  and 
charge  each  party  with  their  own  costs. 

The  plaintiffs  appealed,  and  the  Civil  Judge,  holding 
that  the  suit  was  not  barred,  reversed  the  decree  of  the 
Principal  Sadr  Amin.  The  following  is  taken  from  the 
judgment:  — 

From  the  numerous  cases  that  have  been  referred 
to  and  consulted  upon  the  operation  of  the  Law  of  Limita- 
tion, I  gather  that  if  the  1st  plaintiff  had  inherited  through 
the  immediate   successors  of  the  Istiuirar  Zemindar,  she 
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would   have   been   bound   by  their  laches,  but   that   as       1869. 
the  title  to  the  zemindary  was  involved  in  litigation  during  ^  ^  /^r^  75 
nearly  this  whole  period  which  intervened,     and  as  the     0/  J  869. 
property  was  never  finally  adjudged  to  her  till  1863,  nor 
possession   made  over  till   1864,   the  cause  of  action  as 

between  the  present  parties  did  not  arise  till  that  lattei; 
period. 

The  case  which  bears  the  closest  resemblance  to 
the  present  is  to  be  found  in  the  judgment  of  the  High 
Court  in  Regular  Appeals  Nos.  21  and  30  of  1866,  but  there 
is  this  difference  that  there  the  lands  in  contention  though, 
granted  by  the  Istimrar  Zemindar  were  resumed  by  him 
at  the  death  of  the  grantee  and  subsequent  possession  was 
obtained  by  his  widows  by  an  act  of  the  usurping  Zemindar, 
The  Principal  Sadr  Amin  in  throwing  out  this*  case  has 
relied  solely  upon  a  judgment  of  the  High  Court  ot 
Calcutta  quoted  at  page  190  of  ThomaarCs  Commentary 
on  the  Limitation  Act.  How  far  this  case  is  analogous  tq 
the  present  one  is  difficult  on  the  mere  report  to  say,  bat  it 
does  not  seem  to  me  to  be  strictly  parallel.  In  the  Bengal 
case  the  adoptive  mother  of  the  plaintiff  had  alienated 
a  portion  of  her  husband's  estate,  and  plaintiff  had  sued  to 
have  the  legality  of  his  adoption  established.  The  defence 
was  that  plaintiff's  suit  to  set  aside  the  alienation  was 
neither  brought  within  twelre  years  from  the  date  of  the 
acts  complained  of  nor  within  three  years  of  attaining  his 
majority,  and  the  Court  held  that  the  circumstance  of  plain- 
tifFs  right  of  succession  being  under  litigation  in  no  way 
interfered  with  his  right  of  suit  to  set  aside  the  alienations. 
There  appears  therefore  this  difference  between  the  two 
cases,  that  in  Bengal  plaintiff  was  suing  for  succession, 
to  property  a  portion  of  which  had  been  alienated,  a 
circumstance  which  is  presumed  he  was  acquainted  with. 
Here  1st  plaintiff  was  suing  for  recovery  of  a  large  landed 
estate  in  possession  of  an  usurping  branch  of  the  family, 
there  had  been  no  real  alienation  of  landed  property, 
but  the  mel varum  of  a  village  had  been  given  away  upon 
such  favorable  terms  as  almost  to  constitute  it  a  present, 
and  clearly  Ist  plaintiff  could  have  had  no  knowledge  of 
the  circumstance  till  she  had  actually  taken  possession. 
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Se  \e^her  7  ^^  *'^®  7-eininclary.  The  reasoning  adopted  by  the  Bengal 
'S.  A.  No  76  High  Court  if  applicable  here  would  appear  to  me  ta 
of  1869.  be  equally  applicable  to  the  case  decided  by  the  Madras 
High  Court,  but  the  judgmfint  of  that  Court  is  concluded 
with  the  following  observation. — *^  It  laust  be  considered 
that  the  defendants  have  always  held  their  lands  subject  to 
the  final  determination  of,  the  pending  litigation,  and  that 
no  separate  and  independent  cause  of  action  for  possession, 
had  risen  as  against  them  before  1863/' 

In  this  case  it  is  difficult  to  say  how  Ist  plaintiff 
could  have  sued  for  the  full  mel varum  of  this  village  while 
her  title  to  the  zemindary  was  in  dispute,  and  while 
the  management  of  it  was  in  other's  hands.  It  appears  to 
me  she  would  have  been  met  at  the  outset  with  this 
objection — "  You  have  no  right  to  the  revenue  of  the 
estate  at  all — what  have  you  to  do.  with  the  details  of  the. 
collections — first  make  out  your  title  to  the  whole  and 
then  come  in  for  the  less.''  Besides  this  it  appears  the 
rightful  owners  of  the  zemindary  were  kept  out  during  this, 
long  period  not  from  neglect  on  their  part  to  put  forward 
their  claims  but  from  what  their  Lordships  in  the  Privy 
Council  call  a  signal  failure  in  the  Courts  below  to  do. 
justice  between  the  parties.  Then  again  bad  the  zemin- 
dary escheated  to  Government,  would  they  have  been  bound, 
by  this  alienation  when  the  regulation  forbidding  such 
alienations  was  passed  for  the  express  protection,  of  the 
public  revenues  ?  Taking  this  view  of  the  case,  I  difier 
from  the  Principal  Sadr  Amin  in  holding  that  the  suit  is 
barred,  and  for  the  reasons  stated  reverse  the  decree  of  the 
Lower  Court,  judgment  being  for  plaintiffs  for  the  mel  va- 
rum ot  the  village  and  the  loss  of  produce  claimed  together 
with  costs  of  suit  throughout  and  interest  thereon  at 
six  per  cent,  per  annum  till  date  of  collection. 

The  4th  and  12th  defendants  presented  a  special 
appeal  to  the  High  Court  against  the  decree  of  the  Civii 
Court  for  the  following  reasons,  namely. 

Error  in  law  in  that. — 

The  plaintiflV  suit  is  barred  by  the  Act  of  Limitation, 
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The  deed  of  grant,  defendant's  exhibit  I.  is  valid  and       1869. 
effectual  in  law  and  binding  on  the  plaintiffs.  sTJ'l^o^^ 

0/1869. 

Under  any  circumstances  the  plaintiffs  have  no  right 
to  the  melvarum  for  two  years  claimed  by  the  plaint. 

Handley  and    Scharlieb,    for   the  special  appellant, 
(the  4th  and  l^th  defendants,) 

Advocate  General,  for  the  1st  special  respondent,  (the 
\h\,  plaintiff.) 

The  Court  delivered  the  following 

JuDGMBNT : — In  this  special  appeal  we  must  take  the 
facts  to  be  qs  found  by  the  liawer  Courts  that  the  village 
in  question,  or  speaking  accurately  the  melvarum  right 
over  it,  was  granted  in  J 828  by  the  rightful  Istimrar 
Zemindar  to  the  special  appellants,  and  that  the  deed  of 
grant  was  not  registered  in  accordance  with  Section  8, 
Begulation  XXV  of  1802.  It  was  conceded  by  the  counsel 
for  the  special  appellants  that  if  no  right  of  action  to  set 
^ide  such  grant  arose  till  after  the  death  in  1829  of 
the  Istimrar  Zemindar,  then  the  decision  of  the  Lower 
Appellate  Court,  that  the  present  suit  by  the  1st  plaintiff 
who  recovered  possession  of  the  zemindary  only  in  1863> 
is  not  barred  by  the  Ijaw  of  Limitations,  must  be  sustained. 
But  the  oiain  contention  for  the  special  appellants  was 
that  the  grant  of  1828  was.  a  grant  of  a  permanent  lease, 
and  the  recent  decision  of  this  Court  in  Special  Appeal  No. 
129  of  1869  (a)  (not  yet  reported)  which  foHowed  the 
decision  of  the  Privy  Council  reported  in  S  Moore* a  Indian 
Appeal  Cases  327  and  overruled  the  previous  decision  of 
this  Court  reported  in  1  Madras  High  Court  Reports,  143, 
was  relied  upon  as  fatal  to  the  pl&iutid's  case.  We  have 
.,  fij*st  therefore  to  consider  ^hat  was.  the.  nature  of  the 
"  grant  made  by  the  instrument  of  1828,  and  we  are  of 
opinion  that  it  ought  to  be  regarded  as  a  permanent  or 
perpetual  lease  at  a  low  fixed  rent.  It  is  true  that  the 
instrument  is  entitled  "  a  deed  of  gift  of  land,  "  and  it 
begins  with  the  words  ''  I  have  given  you  in  gift 
the  village  of  Kuttagudy,  &c.,"  but  it  then  proceeds  to  set 

(a)  Ante  Puge. 
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18«.  oufc  the  quantity  of  land  conveyed,  and  states  that 
6.  A,  No.  7^  ^"*r  deducting  the  land  set  apart  for  a  temple,  there  are 
0/^^^'  171  kallams  and  two  merkals  of  nunjah  land  and  25 
kurukkams  of  punjah  land  ;  and  concludes  with  these 
words  *'  you  will  have  to  pay  a  rent  at  seven  fanams 
for  each  kailam  of  nunjah  land  and  one  fanam  for  each 
kurukam  of  punjah  land."  Now  it  is  quite  clear  that  in 
this  country  little  or  no  stress  can  be  Md  on  whether  the- 
word  used  in  such  an  instrument  as  this,  is  ''  given'' 
**  granted"  or  "  demised*' — the  whole  document  must 
be  looked  at,  and,  the  real  nature  of  the  intei*est  created  by 
it  must  thus  be  ascertained.  Here  the  substance  of  the 
document  is  that  there  is  a  conveyance  in  perpetuity  of 
a  certain  quantity  of  land  with  the  reservation  of  a 
rent  Rxed  at  so  much  for  each  measure  of  land«  This  is 
really  a  &zed  rent,  though  no  doubt  at  a  favorable  rate  and 
is  not  a  mere  pepper-corn  rent,  if  that  would  make  any 
difference,  though  we  are  not  at  present  prepared  to  say 
that  it  would.  We  therefore  are  decidedly  of  opinion  that 
the  interest  created  by  this  instrument  was  a  perpetual  lease 
at  a  low  fixed  rent.  If  so  that  brings  the  case  Avithin  the 
rule  laid  down  by  the  Privy  Council  in  8  Moore's  Indian 
Appeal  Cases  327,  in  deference  to  which  a  recent  decision 
of  this  Court  overruled  ,the  previous  decision  of  this 
Court  reported  in  Mad.  H.  G.  143.  For  the  plaintiffs  we 
were  referred  to  an  unreported  decision  of  this  Court 
in  Regular  Appeal  No.  30  of  1864  where  the  case  in 
8  Moore  was  cited  but  distinguished.  Besides  that 
we  are  bound  to  follow  the  decision  in  the  Privy  Council 
in  preference  to  any  decision  by  this  Court,  we  are  of 
opinion  that  on  examination  of  the  facts  of  the  case  in 
8  Moore  the  grounds  relied  on  in  Regular  Appeal  No. 
30  of  1SG4  for  distinguishing  the  case  are  notsustain- 
able,  and  it  is  essential  for  us  to  c  msider  them,  for  if  sound 
they  would  render  this  case  also  distinguishable.  It  was 
said  by  this  Court  in  Regular  Appeal  No.  30  of  1864  that  in 
the  case  in  8  Moore  the  original  grant  was  of  a  date  long 
anterior  to  the  permanent  settlement  and  that  the  Zemin- 
dar therefore  took  his  estate  then  subject  to  that  deduction 
iromhis  revenues,  and  that  consequently  there  was  nothing; 
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in  the  Judgment  of  the  Privy  Council  at  variance  with  1869. 
the  old  decisions  of  the  late  Sadr  Court  which  were  accord-  ^  j  j\o  75 
ingly  followed.  It  is  clear  from  the  Judgment  in  8  Moore  of  1869. 
that  the  facts  of  that  case  were  quite''  mistaken  by  this 
Court.  There  had  indeed  been  grants  by  the  ancestors  of  the 
Zemindar  to  theancestors  of  the  plaintifi  in  that  case  anterior 
to  the  permanent  settlement,  but  th«  sole  foundation  of  the 
plaintiff's  title  was  a  deed  of  1805  subsequent  to  the  settle- 
ment, and  so  far  from  any  deduction  or  allowance  having 
been  made  to  the  Zemindar  at  the  time  of  the  settlement  for 
the  villages  held  by  the  plaintiff's  family,' the  grant  of  the 
whole  zeraindary  including  the  villages  was  made  without 
noticing  the  rights  of  the  plaintiff's  family,  and  the  sole 
object  of  the  deed  of  1805  was  to  secure  such  rights  with- 
out disturbing  the  grant  of  the  zemindary,  and  this  was 
done  by  fixing  in  the  form  of  a  rent  upon  the  villages  held 
by  the  plaintiff's  family  a  sum  of  money  which  was  in  fact 
the  proportion  of  the  jxira^na  which  was  assessed  upon 
them  by  the  Government  at  the  permanent  settlement,  the 
deed  of  1805  being  in  form  a  demise  in  perpetuity  of  the 
villages  with  this  sum  reserved  as  annual  rent.  Indeed  the 
Lower  Courts  thought  so  little  of  the  grants  anterior  to 
the  permanent  settlement,  that  they  did  i)ot  consider 
the  question  of  their  genuineness,  but  the  Privy  CouncU 
regarded  the  grants  as  of  some  value  as  a  matter  of  induce- 
ment showing  the  probabilities  of  the  case*  The  case  was, 
therefore,  the  case  of  the  creation  of  a  perpetual  lease  at  a 
low  fixed  rent  subsequently  to  the  permanent  settlement, 
though  the  inducement  thereto  was  the  existence  of  a 
rent-free  estate  anterior  to  it. 

It  was  further  contended  for  the  plaintiffs  in  the 
present  case  that  even  if  the  deed  of  1828  is  to  be  regarded  as 
creating  a  perpetual  lease,  yet  that  the  rule  of  the  general 
Hindu  Law  against  alienation  of  family  property  applied, 
and  that'  it  mattered  not  that  the  form  of  the  thing:  was  a 
perpetual  lease  at  a  low  fixed  rent  if  the  substance  of  it 
was  permanently  to  diminish  and  alienate  the  interest  of 
the  heirs  in  the  property.  Had  this  been  the  case  of  a 
descended  zemindary,  and  therefore  to  be  regarded  as 
ancestral  property,   we  should  probably  have  thought  the 
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1861^.  al'g^tceat  a  very  sound  one  ;  but  it  is  an  undisputed  fact, 
^-^ — y — ='  and  indeed  was  the  ground  of  title  on  which  the  Isi 
0/1869.  plaintiff  ultimately  succeeded  in  1863  in  ejecting  the  usur- 
pers who  had  been  in  possession  since  1829,  that  this 
aemindary  was  the  self-acquired  property  of  the  Istimrar 
Zemindar  who  executed  the  deed  of  1828,  and  there  can 
therefore  be  no  question  as  to  his  right,  according  to  the 
general  Hindu  Law,  to  make  the  alienation,  at  least  in  the 
absence  of  any  male  issue.  Upon  the  whole  we  are  of 
opinion  that  the  contention  for  the  special  appellants  is 
well  founded,  and  that  we  are  bound  to  hold  in  accordance 
"with  the  Judgment  of  the  Pri^y  Council  in  8  Moore  that 
the  deed  of  1828  is  not  invalid  for  want  of  registration  and 
is  binding  upon  the  plaintiffs.  The  result  in  that  we  shall 
reverae  the  decree  of  the  Lower  Appellate  Court  and  dismiss 
the  plaintiff's  suit,  and  we  think  that  no  sufficient  reason 
appears  why  the  4th  and  1 2th  defendants,  the  special  appel- 
lants, should  not  have  their  costs  as  well  in  both  the  Lowet^ 
Courts  as  also  of  this  special  appeaL  and  it  will  be  decreed 
accordingly. 


Apellate  a^ttrtfiitijrttoit  (a.) 

Special  Appeal  No.  541  oj  1868. 

Netietom  t^ERENGARTPROM  altos         )  Special  Appellant 
Pi\NisH£RRT  Dahodren  Nahbudry.    J     ( Plaintiff. ) 

Tayanbarrt  Pabameshwaren  \  special  Sespondent 
Nambudry.  j  {De/^ndani*8  heir.) 

The  plaiDtiff  brought  a  nuit  to  eBtabliah  his  right  to  certain 
property  aa  agaiuat  the  claim  which  the  defendant  h»d  succeaafiilly 
made  under  Section  246  of  the  Civil  Procedure  Code  in  execution  of  a 
decree  obtained  agRinst  the  plaintiff.  The  order  of  the  Court  directed 
the  release  of  the  property  from  attavhrnent.  The  present  auit  was 
brought  more  than  one  year  from  the  date  of  the  order. 

Held,  per  Scotland,  C.  J,  Bittleston,  and  Collett  J,  (Innes  J.Jdoubt- 
ing)  that  the  plaintiff  was  a  party  against  whom  the  order  waa 
*'  given,"  within  the  meaning  of  the  Section,  and  that  the  suit  was 
barred  by  the  Section. 

1869.       rpfllS  was  a  Special  Appeal  agaiD&t  the  decision  of  L  K. 
^''a  No  641  "*"     K4i*»^^  Nair,  the  Principal  Sadr  Aniin  of  Calicut,  in 
^y  ^^^'  (a)  Present :  Bittkstou,  Inues,  aud  Collett,  J.  J. 
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Regular  Appeal  No.  814  of  ]  867,  confirming  the  decree  of       ^8^9. 
the  Court  of  the^District  Munsif  of  Nedmnganad  in  Original ^  j  ^^  54^ 
Suit  No.  649  of  1864.  'of  1868. 

The  plaint  set  forth  that,  "whe^  the  1?  pieces  of  land 
Were  attached  in  execution  ot  the  decree  of  the  late  Mufb 
Sadr  Amin  of  Calicat  in  Suit  No.  11  of  1862  passed  against 
the  plaintifl^  the  defendant  presented  a  petition  of  claim 
No.  48  of  1863  to  the  Court  of  the  Principal  Sadr  Amin  of 
Calicut,  stilting  that  he  (defendant)  was  in  possession  of 
the  said  pieces  of  land  and  the  remaining  pieces  of  land 
mentioned  in  the  schedule  under  a  jenmam  deed  of  sale  of 
such  property  obtained  in  1838,  and  the  Court  thereupon 
investigated  the  claim  and  decided  on  the  17tli  September 
1863  that  the  lands  should  remain  in  statu  quo,  and  that 
^e  party  feeling  aggrieved  might  seek  redress  by  a  regular 
suit.     He   therefore   brought  tliis  suit,  valued  at  rupees 
403-5-3,  for  setting  aside  the  pretensions  oi  the  defendant 
las  to  jenm  riglit. 

The  following  is  taken  Irom  the  Munsif s  judgment  :—=- 

The  plaintiff,  his  vakil,  and  Krishnen,  the  writer  of  the 
plaint  and  v^akalutnamah,  were  examined. 

It  appears  that  the  cause  of  this  action  is  the  order 
dated  17th  September  1863  on  a  petition  of  claim  No.  84 
of  1863  presented  by  the  defendant  when  the  property  was 
placed  under  attachment  in  execution  of  the  decree  of  the 
Mufti  Sadr  Amin  of  Calicut  in  Suit  No.  11  oi  1862. 

•Section  246  of  the  Civil  Procedure  laj^s  down  that  a 
regular  suit  against  an  order  on  a  iclaim  presented  on 
property  attached  in  execution  of  a  decree,  must  be 
instituted  within  one  year  from  the  date  of  such  order,  but 
his  suit  was  only  instituted  a  year  and  four  day  after 
the  said  order,  namely   on  the  21st  September  1864. 

Upon  Appeal,  the  Principal  Sadr  Amin  confirmed  the 
decree  of  the  District  Munsif  for  the  follows  reasons : — 

The  main  question  to  be  decided  in  this  case  is  whether 

the  limitation  prescribed  in  Section  246  of  Act  VIII  of  1859 

is  or  is  not  applicable  to  this  case. 

01 
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1869.  The  appellant's  vakil  argues  that  it  <ioes  not  apply, 

^-^ — Vo"53i  because  the  plaintiff  has  not  bi ought  his  suit  to  get  the 
0/3  868.  property  sold  for  the  judgment  debt  in  question.  The 
Section  under  consideration  does  not^  in  nay  opinion,  make 
any  such  distinctions,  as  it  only  ena<;ts  that  *'  the  party 
against  whom  the  order  has  been  given  may  bring  a  suit 
to  establish  his  right  within  one  year."  The  procedure 
prescribed  b^'  the  Section  also  appears  to  have  been  adopted 
in  the  case  before  us,  and  a^  the  plaintiff  has  entirely  based 
Lis  suit  upon  an  order  passed  under  that  Section,  his  suit 
should  have  been  brought  within  the  period  prescribed  in 
the  Section. 

PlaintidT  presented  a  special  appeal  to  the  High  Court 
on  the  grounds  that, — 

The  suit  was  not  barred  by  the  246th  Section  of  the 
Civil  Code  of  Procedure. 

The  order  on  the  petition,  dated  I7th  September  1863, 
<lid  not  define  the  rights  of  the  debtor  and  the  intervenor 

Gover,  for  the  special  appellant,  (the  plaintiff). 

Snell,  for  the  special  respondent,  (the  defendant's  heir.) 

The  following  are  the  opinions  recorded  : 

Scotland,  C.  J. — This  is  a  suit  to  establish  the  plaintiflTs 
right  to  the  property  mentioned  in  the  plaint,  as  against 
the  claim  which  the  defendant  had  successfully  made  under 
Section  24j6  of  the  Code  of  Civil  Procedure  after  the  property 
had  been  attached  in  execution  of  a  decree  obtained  against 
the  plaintiff  in  the  Court  of  the  Mufti  Sadr  Amin  of  Calicut. 
The  order  of  the  Court  in  favor  of  the  claim  and  for  releas- 
ing the  property  from  the  attachment  was  passed  on  the 
J  7th  September  1863,  and  this  suit  was  instituted  on  the 
21st  September  1864.  Both  the  Lower  Courts  have  decreed 
the  dismissal  of  the  suit  on  the  ground  that  as  the  interval 
between  those  dates  was  more  than  a  year,  the  suit  was 
barred  by  the  provision  in  Section  246  ;  *'  the  order  which 
''may  be  passed  by  the  Court  under  this  Section  shall  not 
**  be  subject  to  appeal,  but  the  party  against  whom  the  order 
"may  be  given  shall  be  at  liberty  to  bring  a  &uit  to  estab- 
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"  lish  his  right  at  any  time  within  one  year  from  the  date         1869. 

It    £  1.1,  J      »>  October  \2, 

"  of  the  order,  ..    .   ,.    .  .r 

The  ground  of  objection  now  relied  upon  on  the  part    — ~ 1- 

of  the  plaintiff  is  that  the  investigation  under  the  Section 
was   between  the  judgment  creditor  and  the  claimant  (th 
present  defendant.)  and  that  the  former  and  not  the  plaint i ft 
(the  judgment-debtor)    was   the  party    against    whom  the 
order  was  given   within   the   meaning  of  the  Section,  and 
consequently  that  the  limitation  of  one  year  did  not  apply 
to  the  plaintiffs  right  to  sue* 

1  am  of  opinion  tliat  this  objection  is  not  tenable,  and 
that  the  decision  of  the  Lower  Courts  is  right.  The  order 
in  favor  of  the  claim  was  undoubtedly  against  the  interests 
of  the  plaintiffp  for  it  was  a  decision  against  the  very  right 
which  he  has  brought  this  suit  to  establish  ;  and  I  think 
that,  as  the  original  defendant  and  judgment-debtor  in  the 
suit,  he  became  a  party  to  the  investigation  of  the  claim 
under  the  Section.  The  effect  of  the  Section  is  to  make  the 
investigation  of  a  claim  to  attached  property  a  further 
summary  proceeding  between  the  parties  to  the  suit 
who  are  interested  in  the  property  which  is  the  subject 
of  the  claim.  It  provides  that  the  Court  is  to  proceed 
just  as  if  the  claimant  had  been  originally  made  a  defen- 
dant to  the  suit,  and  also  for  the  summoning  of  the 
original  defendant  as  a  party  to  the  investigation  in  the 
same  manner  as  he  might  have  been  summoned  before  the 
decree,  and  all  the  questions  which  are  made  determinable 
by  the  Court  on  the  investigation  relate  to  the  right  of  the 
judgment-debtor  in  the  attached  property.  The  plaintiflf 
therefor^  was  as  much  a  party  against  whom  the  order  was 
made  under  the  Section  as  the  judgment-creditor  and  the 
words  "the  party"  have  a  plural  as  well  as  singular  signi- 
fication. Consequently,  the  suit  has  been  rightly  held  to  be 
barred,  and  the  decree  appealed  from  should  be  affirmed 

with  costSk 

Innes  J. — In  this  Special  Appeal  the  sole  question  is 
whether  plaintiff  is  within  time  in  bringing  his  suit. 

In  Suit  No.  11  of  1862  he  was  defendant,  and  a  decree 
was  passed  against  him  in  enforcement  of  which  certain  lands^ 
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1869.       were  attached  as  his  by  the  decree-bolder.    A  claim  against 

Qctobsr  12 

S  A  iVo  641  *^®°*  ^"^^^  ^^^'^  preferred  by  the  present  defendant,  and  the 
o/'i866.  Court  which  investigated  the  claim  should  have  passed  an 
order  either  allowing  or  disallowing  the  claim*  The  order 
actually  passed  was  thai  the  property  should  remain  as  it 
was,  that  is,  should  continue  under  attachment  without 
any  steps  being. taken  to  carry  further  the  enforcement  of 
the  decree,  and  that  the  aggrieved  party  shovU  seek  redress 
by  a  regular  suit.  This  order,  no  doubt,  affected  prejudicially 
the  interests  of  the  decree-holdert  as  he  was  thereby  deprived 
for  an  indefinite  period  of  the  benefit  of  his  attachment. 
The  order  therefore  was  in  some  sense  an  order  passed 
against  him,  but  not  I  think  in  ttie  sense  intended  in  the 
Section.  Further,  the  property  had  been  under  attach- 
ment, and  would  have  been  sold  in  satisfaction  of  the 
decree,  and  in  so  far  as  by  this  order  it  was  rendered 
fbr  the  present  unavailable  to  satiBfv  the  debt  due  by  this 
plaintiff  the  order  may  also  be  said  to  have  been  passed 
against  him.  But  to  determine  whether  the  order  in  this 
proceeding  was  in  the  sense  intended  in  the  Section  passed 
against  any  one  of  the  parties  to  it,  it  is  necessary  to  see 
what  was  the  issue  between  the  parties  to  that  proceeding. 
It  was  simply  whether  the  claimant  had  a  right  to  the 
property  attached,  and  if  the  order  passed  can  be  said  to 
be  an  order  at  all  under  the  Section,  the  effect  of  it  in  tiiat 
proceeding  was  to  disallow  the  claim  and  therefore  to  decide 
this  issue  against  the  claimant.  The  claimant  therefore 
was  the  person  againt  whom  and  against  whom  alone  in 
my  opinion  the  ordler  was  passed  in  the  sense  Intended  in 
the  Section,  and  I  think  that  the  plaintiff's  claim  is  not 
barred.  I  would  reverse  the  decrees  below  and  direct 
that  the  suit  be  disposed  of  on  the  merits. 

In  consequence  of  this  difference  of  opinion,  the  order 
passed  under  Section.  240  was  called  fbr  and  returned  and 
thereupon  the  following  modified  opinion  was  recorded  by 

Innks  J. — It  now  appears  that  the  order  of  the  Princ- 
ipal Sadr  Amih  was  not  that  the  property  should  remain  in 
staiti  quo  as  translated  in  the  printed  paper,  but  that  it 
should  revert  to  its  original  condition ;  that  is,  that  tha- 
attachment  should  be  considered  at  an  end. 
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This  being  so,  was  there  any  order  within  the  meaning      1869. 
of  the  Section   passed   against  this  plaintiff  7  He  was  the  ^  ^  ^^  ^^^^ 
owner  of  the  property  and  it  was   attached  as  his.    The     of  1868. 
question  at   issue  in  the  proceeding  before  the   Priucipal 
Sadr  Amin  was   whether  the  claimant  bad  a  right  to  the 
property  attached. 

I  am  of  opinion  that  the  order  passed  was  no  order  at  aU 
within  the  meaning  of  the  Section,  and  that  whether  it  W9S 
so  or  not,  it  was  not  an  order  passed  against  the  plaintiff, 
because  the  issue  certainly  did  not  allow  (though  it  did 
not  distinctly  disallow)  the  right  of  the  claimant.  I  am 
therefore  of  opinion  that  the  claim  of  plaintifi  in  this  suit 
is  not  barred  by  reason  of  his  not  having  brought  the  suit 
within  one  year  from  date  of  the  order. 

The  following  are  the  judgments  of  the  full  Couvt :— - 

BiTTLESTON,  J, — In  consequence  of  a  difference  of 
opinion  between  the  Chief  Justice  and  Mr.  Justice  Innes,  this 
case  was  re-argued  before  myself,  Mr.  Justice  Innes,  andMr. 
Justice  CoUett,  and,  after  carefully  considering  the  argu- 
ments addressed  to  us,  I  am  of  opinion  that  the  present 
plaintiff  was  a  party  against  whom  the  order  of  the  Princi- 
pal Sadr  Amin  was  given  in  the  former  suit  under  Section 
246  of  Act  VIII  of  1859,  and  that  therefore  after  the 
period  of  one  year  h*  was  prevented  from  bringing  a 
suiA  to.  establish  bis  right  The  reasons  for  this  decision 
are  fully  expressed  ia  the  judgment  written,  by  ihe  Chief 
Justice,  in  which  I  concur. 

GrOLLKTT,  J.  concurred. 

InmeS)  J. — It  seemed  to  me  before  hearing  the  argu- 
ment in  appeal  to  the  full  Court  that  the  determination  ^of 
the  right  in  the  attached  property  of  the  judgment-debtor 
and  the  ckimant  who  in  this  proceeding  occupy  the 
position  of  1st  and  2nd  defendants  respectively  was  merely 
incidental  to  the  substan  tial  objiect  of  the  proceeding,  the 
determination  of  the  question  of  whether  the  execution 
should  proceed  or  the  claim  be  allowed.  In  this  view  I 
looked  upon  the  result  airived  at  as  an  order  in  favor  of  th,e 
claimant  and  against  the  judgment-creditor  only. 
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^?^^io  ^  ^^  not,  after    heariog  the  argument,  feel   sufficient 

fjctoocf'  12. 

S,  A.  No.  641  confidence  in  my  opinion     to  dissent  from   the  view  taken 
of^^^s.    by  the  Courts  below  and  by  my   colleagues  in  full  bench. 


^[pprllate  SttrisiDirtton  (<'') 

Special  Appeal  No.  61  o/  1869. 

AcHUtfANDE  Agath  KuNHi  7  Special  AppellanLa 

Pathumah  and  another.*)   (lat  and  2nd  Defendants* 

Makachinde  Agath  Makachi  \      Special  Respondents 
and  another j  (Flaintifs.) 

The    plaintifTs    were    in    possession    of     certain    immoveable 

?roperty ,  when  the  Joint  Magistrate,  under  Section  319  of  the  Criminal 
rocedure  Code,  placed  the  Ist  defendant  in  possession  until  the  rights 
of  the  patties  should    be   determined  by  a  competent  Civil  Court. 

Held,  in  a  suit  to  recover  possession  of  the  property  instituted  mors 
than  six  months  after  the  pUiutiifs  were  dispossessed,  that  the 
plaintiffs  could  not  recover  without  showing  title. 

1869.       THIS  was  a  Special  Appeal  against  the  decision  of  K.  R. 

s  ^A^\^  61  Krishna  Menon,  the  Principal  Sadr  Amin  of  Tellicherry, 

of  1869     in  Regular  Appeal  No.  230  of  1868,  reversing  the  decree  of 

the  Court  of  the  District  Munsif  of  Kaway  in  Original 

Suit  No.  85  of  18G6. 

The  plaint  stated  that  the  property  sought  to  be 
recovered  was  the  ancient  jonmon  of  tl^e  1st  plaintiff 
and  that  upon  a  Police  complaint  the  2ndde^ndant  having 
raised  a  jenmcm  dispute,  the  property  was  deposited  with 
the  1st  defendant.  The  1st  and  2nd  defendants  had  no 
claim  whatever  to  this  land, — therefore  it  was  prayed  that 
the  property  be  recovered  to  the  plaintifi'  with  rupees 
3z0-15-10,  the  value  of  produce. 

The  issue  was  whether  or  not  the  disputed  land  was 
in  the  possession  of  the  plaintiff  and  the  1st  and  2nd 
defendants  until  ousted  by  the  Magisterial  decision. 

The  Munsif  found  that  the  title  set  up  by  the  plaintifts 

had  not  been  established  and  dismissed  the  suit  upon  that 

ground. 

(a)  Present :  SootUnd,  C.  J.  and.Collett,  J. 
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Upon   appeal,  the  Principal  Sadr  Ainin  reversed  the        1869. 
decree   of  the   District   Munsif.     The   Judgment   of  the  ^  ^   ^^  ^^ 
Principal  Sadr  Amin  was  as  follows  ;  —  0/1869. 

It  appears  to  me  that  the  Mansif  has  misapprehended 
the  nature  of  this  suit.  He  has  apparently  regarded  it  as 
a  suit  brought  for  the  determination  of  the  jerm  title  to  the 
lands,  but  in  reality  it  did  not  pray  for  anything  of  the  kind. 
The  only  relief  plaintiff  sought  was  the  restoration  to  him 
of  the  possession  of  certain  lands  which  while  in  his  actual 
possession  the  Joint  Magistrate  of  Malabar  attached  and 
tnade  over  to  the  charge  of  1st  defendant.  His  right  to  be 
restoied  to  possession  was  alleged  to  rest  not  upon  his  jenm 
title  but  upon  the  fact  of  his  karnavan-and  after  him 
himself  having  been  in  possession  up  to  the  date  of  the 
above  decision.  His  right  to  the  jenm  of  the  lands  was 
mentioned  only  in  the  way  of  explanation  as  to  how  his 
family  came  to  possess  the  lands,  but  the  action  was 
founded  solely  upon  his  right  of  possession.  Was  the 
plaintiff  in  possession  and  turned  out  of  it  or  was  Ealandnn 
(his  elder  brother)  in  possesion  until  his  death,  and  was  his 
awful  successor  (plaintiff)  prevented  from  succeeding  to 
that  possession  by  the  above  decision,  was  therefore  the  sole 
question  in  this  case.  If  either  of  those  propositions  be 
proved,  plaintiff  is  entitled  to  have  his  possession  restored. 
If  he  held  manual  possession  his  ejectment  was  a  mere 
trespass,  the  Magistrate  having  no  authority  to  do  so.  In 
the  other  case  also  the  possession  of  the  deceased  Kalandnn 
must  be  held  to  have  passed  to  his  lawful  successor  and  to 
have  been  resident  in  him  at  the  arising  of  the  complaint 
before  the  Sub-Magistrate  of  Oherikul.  As  far  as  the  Joint 
Magistrate's  decision  goes  to  show,  there  was  nothing  from 
which  a  breach  of  the  peace  could  be  apprehended.  Further 
the  short  interval  between  Ealan dan's  death  and  the  lodging 
of  the  above  complaint  did  not  amount  to  that  reasonable 
period,  which,  according  to  the  nature  of  the  property, 
would  be  deemed  sufficient  to  rebut  the  natural  presumption 
that  property  found  in  one's  possession  at  his  death  is  in 
the  possession  of  his  lawful  successor.  Proof  of  Kalandan's 
possession  at  his  death  will  therefore  equally  entitle  plaintiff 


*^  ^a1)i:as  matt  coviiT  Bi^^oirrt. 

^  ^?^^k^    to  recover  in  this  case,  and  the  evidence  satisfies  me  that  tlie 

October  20. 
-JS.A  No-  61  ^^<1  A"^  paramba  were  in  Kaiandan's  actual  possession  at 

V^»gO' .  his  death  in  Minom  1040  (March,  April  1864.)  The 
witnesses  speaking  to  this  point  are  supported  by  the  fact 
of  the  assessment  standing  in  his  name,  and  the  decision  of 
the  Joint  Magistrate  (exhibit  f")  which  vested  the  1st 
liefendant  with  possession  itself  almost  admits  the  lact* 
The  1st  and  2nd  defendants,  the  widow  an4  son  of  the 
tleceased  Kalaadan,  assert  tliac  his  father-in-law  purchased 
the  property  from  his  (Kaiandan's)  family  in  1014  (1838-9) 
and  re-sold  it  to  his  purchaser's  daughter  (1st  defendant) 
in  1029  (1853-4)  and  while  the  plaintiffs  contend  that  the 
alienation  of  1014  (1838-9)  was  a  fictitious  tranmction  to 
defraud  Kaiandan's  creditors  and  that  the  property  never 
passed  under  It  to  the  so-called  purchaser.  This  question 
may  at  the  proper  time  and  place  be  a  vtsry  fit  question  for 
the  Court  to  try.  Prima  fade,  however,  the  possession  ot 
Kalandan  tvas  legal,  and  the  defendaYits  were  only  entitled 
to  dispute  it  in  the  position  of  plaintiffs  in  a  competent 
Court  Instead  of  that  they  by  an  unauthorized  proceed*- 
ing  succeeded  in  divesting  this  possession  prima  facie 
legal  and  thereby  obtained  the  great  advantage  of  appearing 
as  defendants.  It  is  unfair  to  plaintiffs  to  be  compelled  to 
tneet  their  opponents  in  a  disadvantageous  ground  while 
they  are  entitled  to  retain  an  advantageous  position  especially 
when  as  in  this  case,  the  evidence  upon  the  question  of  jenm 
title  is  conflicting  and  is  weighing  almost  equally.  Without 
prejudice  therefore  to  any  right  which  the  defendants  may 
possess  to  the  jenm  of  the  property  sued  for,  I  reverse  the 
Munsif  s  decree  and  order  the  restoration  of  the  land  and 
paramba  to  2nd  plaintiff  with  rent  at  the  plaint  rate 
payable  by  1st  defendant  and  saddle  the  1st  and  2nd 
defendants  with  plaintiff's  costs  original  and  appeal. 

The  defendants  presented  a  special  appeal  against  the 
decree  of  the  Principal  Sadr  Amin. 

Miller,  for  the  special  appellants^  (the  Ist  and  2nd 
defendants.)  • 
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Mayne^  f<Nr  tho  spedal  respondeute,  (the  plaintiSs.)  l%f^. 

Qrtoher  2^1 

The  Court  delivered  the  following  ^.  a.  A'o  61 

'  o/^1869. 

JuDGaiENT  : — Assuming  the  facts  to  be  as  found  by  the    — — — 
Lower  Appellate  Court,  viz,  that   the   plaintiffs   were  in 
possession  of  the  immoveable  property  when  the  Joint 
Magistrate   by   an    order,  under    Section    319,   Criminal 
Procedure  Code,  attached  the  property  and  placed  it  in  posses- 
sion of  1st  defendant  as  receiver  or  custodian  of  the  property 
until  the  tights  of  the  parties  should  be  determined  by  a 
competent  Civil  Court,  the  question  is  whether  the  plaintiffs 
can  now  recover  possession  without  showing  title.    It  is 
admitted  that  more  than  six  months  had  elapsed  since  the 
plaintiffs  were  turned  out  of  possession  before  the  suit  was 
brought,  and  consequently,  if  the  Magistrate  acted  without 
jurisdiction,  avid  the  plaintiffs  were  turned  out  of  possession 
**  otherwise  than  in  due  course  of  law,"  then  Section  15  of 
the  Limitation  Act  is  a  bar  to  the  present  suit.  The  Princi- 
pal Sadr  Amin  seems  to  consider  that  if  plaintifishad  actual 
possession  at  the  time  their  ejectment  by  the  Magistrate 
was  a  mere  trespass.  But  if  the  Magistrate  had  jurisdiction 
to  enquire  into  the  matter  and  to  make  an  order  under 
Chapter  22  of  the  Criminal  Procedure  Code,  it  was  not  a 
trespass,  for  the  mere  fact  that  the  Magistrate  took  a  wrong 
view  of  the  evidence,  upon  which  he  was  bound  to  decide^ 
cannot  render  his  order  one  made  without  jurisdiction  any 
more  than  the  judgment  of  an  otherwise  competent  Court 
can  be  said,  because  founded  upon  a  ml^iappreciation  of  the 
evidence  in  the   case,   to   be  made  without  jurisdiction. 
Then  if  the  Magistrate  had  jurisdiction  in  the  case,  and  his 
order  remained,  as  it  did,. in  force  at  the  institution  of  the 
suit,  can   the   plaintiffs  be  entitled   to  treat  as  a  mere 
wrongdoer  and  trespasser  the  person  placed  in  possession 
under  the  order  of  the  Magistrate  ?    It  seems  to  us  impos- 
sible to  suggest  any  ground  for  such  a  view.    The  order 
was  one  made  in  due  course  of  law  and  not  reversible  in 
the  suit,  and  the  possession  acquired  under  it  was  a  law- 
ful one,  though  it  is  of  course  liable  to  be  determined  by 
the  decision  of  a  competent  Civil  Court  in  accordance  witlL 

G2 
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^  ^^^'^    tho  ^vil  rights  of  the  parties  which  it  was  not  within  th» 
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^^S69.  not  pretend  to  consider  or  decide.  In  this  view  the  plaintiffs 
in  the  present  suit  cannot  succeed  without  proving  title  in 
themselves.  The  Principal  Siadr  Amin  disposed  of  the  case  on 
the  ground  that  the  present  suit  is  not  founded  upon  title 
but  is  brought  to  enforce  a  bare  right  to  immediieite  poses- 
sion  as  against  the  1st  diefendant  whom  the  plaintifis  claim, 
to  treat  as  a  mere  wrong-doer  and  trespasser.  We  agree  that 
strictly  construed  this  was  the  object  of  the  suit,  but  the 
plaint  fairly  admits  of  the  question  of  title  being  tried  in 
the  suit^  and  the  Court  of  First  Instance  decided  the  suit 
upon  this  question.  For  these  reasons  the  decree  of  the 
Lower  Appellate  Court  must  be  reversed,  and  we  think 
that  the  plaintiffs  are  entitled  to  have  the  case  remanded 
in  order  that  the  Lower  Appellate  Court  may  consider  and 
decide  the  question  of  title  in  the  appeal.  The  plaintifis 
Qiust  pay  the  defendant's  costs  of  the  special  appeal,  and, 
the  costs  hitherto  in  both  the  Lower  Courts  will  abide  the 
final  decree  in  the  appeal 
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Proceedings^  lOih  January  1868. 

CPON  the  question  from  the  Acting  Ciyil  Judge  of  Chittur,        1868. 
«•  whether  a  Deputy  Collector  in  independent  charge  of  a  — 222522! — : 
Division  of  a  District  can  refer  c&ses  under  Regulation  12  of  1816 
for  disposal  to  a  District  Munsif /' 

The  Court  passed  the  following 

&DLING  : — The  circumstances  out  of  which  this  reference  has 

arisen  are  as  follows  :  Mr.  Hewetson^ 

powcwof  a  Covenanted  AsMBtant  Zemindari  Tracts  and  Chandragherry 
or  with  the    special  power  to  % 

determine  claims  under  Begnia-     Taluk  of  the  District  of  North  Arcot, 

;rr5"  t^^t^  ^2^.  had  occadon.  at  the  request  of  certain 
lation  for  disposal  to  a  District     parties,  to  refer  a  dispute  to  a  District 

The  authority  must  he  delega-    Punchayat  under  Clause  7,  Regulation 

ted  under  Section  8.  Act  VII  of  -^2  of  1816  and  accordingly  addressed 
1857*  '  , 

the  District  Munsif  of  Tripaty  on  the 

subject.  The  Munsif  declined  to  recognise  the  authority  of  the 
Deputy  Collector,  intimating  that  such  a  reference  could  proceed 
only  from  the  Collector  of  the  District. 

The  High  Court  are  of  opinion  that  if  Mr.  Hewetson  has  been 
formally  invested  by  the  Collector  with  all  the  powers  of  a  Cove- 
nanted Assistant  Collector,  or  with  the  special  power  to  determine 
claims  under  Regulation  XII  of  1816,  he  was  competent  to  make 

the  reference. 

The  mere  fact  that  Mr.  Hewetson  has  been  placed  in  inde- 
pendent  charge  of  a  Division  of  a  District  does  not  itself  convey 
the  requisite  authority  which  must  be  delegated  under  Section  3^ 
Act  VII  of  1857. 


Proceedings,  17th  January  1868. 
TTPON  a  question  from  the  Acting  Session  Judge  of  Chittur  on        isea 
:^     the  legality  of  suspending  sentences  of  criminals  pending  an     ^'^"^^^  ^^' 
appeal  to  the  High  Court, 

The  Court  passed  the  foUowiog 
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1868.  Billing  : — A  Session  Judge  has  no  authority  to  suspend  his 

anuary — ^  ^^^   sentence.     The    period  during 

order  of  the  Appellate  Court  can  alone 
be  considered  as  a  period  during  which  the  punishment  has  not 
been  proceeding. 


1868. 


Proceedvngs,  lith  February  1868. 
I'ebruary  u   TT^^^  *  question  referred  the  High  Court  passed  the  following 

Ruling  : — In  this  case  the  second  prisoner  was  convicted  and 
sentenced  to  one  year's  rigorous  imprisonment  on  a  charge  of 
h^se-breaking  by  night  with  intent  to  commit  theft. 

The  only  evidence  against  him  was  his  own  admission  of  guilt 

deposed  to  by  the  fifth  and  sixth  wit- 
witS^'thetJio'n  oU^.gii!    "«««    &'  ^  pro«ecutioa-two   in- 

trate  as  defined  in  Section  16  of     habitants  of  his  village— of  whom  the 
the  Criminal  Procedure  Code.  -  .«»«-.■..„ 

former  was  the  head  of  the  village. 

The  Magistrate,  on  a  perusal  of  the  evidence,  was  of  opinion 
that  at  the  time  when  these  admissions  were  made^  the  prisoner  was 
in  custody  of  the  Police,  and  that  the  evidence  was  inadmissible^ 
not  being  made  in  the  immediate  presence  of  a  Magistrate. 

The  High  Court  are  not  clear  that  the  prisoner  was  in  the 
custody  of  the  Police  at  the  time  of  making  the  alleged  confession* 
The  expressions  of  some  of  the  witnesses  seem  to  show  that  he 
was  undergoing  an  examination  preliminaiy  to  arrest.  However 
this  may  have  been,  the  High  Court  are  of  opinion  that  the  head 
of  a  village  is  within  the  definition  of  a  Magistrate  as  defined  in 
Section  15  of  the  Code  of  the  Criminal  Procedure,  and  that  the 
confession  was  therefore  made  in  the  immediate  presence  of  a 
Magistrate.  Had  he  been  a  Police  Officer  as  well  as  a  Magistrate, 
the  admissibility  of  the  confession  would  have  been  matter  for 
serious  doubt,  but  Act  XVII  of  1862  expressly  repealed  those  Sec- 
tions of  the  old  Regulations  which  invested  heads  of  villages  with 
Police  functions. 

In  dealing  with  confessions  of  this  nature,  the  utmost  caution 
should  of  course  be  used  and  the  degree  of  credit  to  be  attached  to 
them  most  carefully  considered. 
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Proceedings,  18th  February  1868. 

UPON  receipt  of  the  record  of  certain  proceediDgs  of  the  Acting        1868. 
Head  Aasistant  Magistrate  of  Tinnevelly,  February  18. 

The  High  Court  passed  the  following 

BuLiNG  :— The  Acting    Head 
The  rejection  of  an  application  for      .     .  ••«■     . 

uiintenance  made  hj  the  wife  of  a     Assistant  Magistrate  rejected  an 

Omrtian  whohadrevertedtoHi^^^  applicatian  for  maintenance  made 

and  mamed  a  second  wife  u  not  war*       '^^ 

ranted  by  the  decision  reported  in  HI,     by  the  wife   of  a  Christian  who 

'    *      ^ '       '  had  reverted  to    Hindtdsm  and 

married  a  second  wife. 

His  reason  was  that  he  conceived  the  decision  of  the  High 
Court,  Yol  III,  Appendix  7  (1)  to  determine  that  a  relapse  into  Hin- 
duism dissolved  a  previous  Christian  marriage.  That  decision  was 
merely  that  a  Hindu  marriage  of  a  man  reverting  from  Christianity 
to  Hinduism  was  not  void  in  consequence  of  a  previous  Christian 
marriage.  The  decision  of  the  High  Court  did  not  touch  the 
point  which  the  Assistant  Magistrate  supposes  it  to  have  de- 
termined. 

The  ground  of  the  Assistant  Magistrate's  decision  being 
therefore  manifestly  untenable,  it  is  reversed  and  the  case  remitted 
for  decision  upon  its  merits. 


Proceedings,  Srd  March  1868. 

UPON  a  question  regarding  the  powers  of  District  Munsifs  to         1868. 
allow  a  settlement  of  suits  by  oath  ,^^ifarc/t  8. 

The  High  Court  passed  the  following, 

^    ^    _,      ,  KuLiNQ :— The  questions  mooted 

The  Coarts  no  longer  poasew  ^ 

the  power  of  aettling  cases  by     are  referred  by  the  Civil  Judge  in  the 
^  following  words  : 

*'  Bead  Section  27  of  Regulation  VI  of  1816,  and  Circular 
''  Order  thereon  of  Sadr  AdiKlat,  20th  August  1835,  authorising 
**  District  Munsifs  to  let  causes  be  settled  by  *  oath.' 

*'  Bead  Act  X  of  1861  repealing  Section  27  of  Begulation  VI 
*<  of  1816.  Have  the  District  Munsifs  still  power  to  admit  of 
"  settlemeAt  by  path?"'       . 


IV 
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1868. 
March  8. 


1868. 
March  16. 


''  Read  Section  6,  Begulation  'UI  of  1802,  giTing  the  same 
*'  power  to  the  Zillah  Courts,  and  Act  X  of  1861  wherein  so  much 
<'  of  Section  6,  Regulation  IIE  of  1802  as  relates  to  the  administr*- 
''  tion  of  *  oaths'  to  parties  is  stated  not  to  be  repealed.  Thus 
<*  the  Zillah  Courts  have  power  to  admit  of  settlement  by  '  oath. 
*'  Can  therefore  the  District  Munsifs  permit  suits  in  their  Courts 
''  to  be  settled  by  '  oath'  administered  to  the  parties  through  the 
<'  instrumentality  of  the  Zillah  Court  P" 

In  the  second  question  the  Civil  Judge  is  in  error  in  sup* 
posing  that  Section  6,  Begulation  JII  of  1802  is  unrepealed.  The 
reservation  clause  in  Act  X  of  1861  refers  to  Section  7^  Regulation 
III  of  1802,  only,  and  merely  reserves  to  Zillah  Coprts  the  power 
of  examining  witnesses  and  parties  on  oath  or  solemn  affirmation. 
The  same  power,  conferred  by  Section  31,  Regulation  YI  of  1816  on 
District  Munsifs,  is  also  reserved. 

The  Sections  relating  to  the  settlement  of  suits  by  oath  when 
the  parties  mutually  consent  to  that  mode  of  settlement  being 
repealed,  the  Courts  no  longer  possess  the  power  of  following  that 
procedure.  But  there  is  nothing  to  prevent  the  Courts,  if  they 
have  the  means,  from  fadlating  a  settlement  of  this  nature  by  the 
parties,  by  satisfying  themselves  that  the  necessary  conditions  are 
fulfilled. 


Proceedinga,  16th  March  1868. 

TTPON  a  question  referred  by  the  Session  Judge  of  Salem 

The  Court  passed  the  following 

Ruling: — ^In  this  case  the   Magistrate  convicted  two'per- 

sons,  recruiters  of  Emigrants,  under 

Section  71,  Act  XIII  of  1864  for  fafl* 
ing  to  take  certain  labourers,, whom 
they  had  engaged,  before  a  Magistrate 
for  examination  and  registration  and 
for  inducing  the  said  labourers  by  false 

pretences  to  enter  into  a  contract  for  labour  to  be  performed  by 

them  in  the  French  Colonies. 

The  Session  Judge  was  of  opinion  that  as  the  labourers  were^ 
engaged  at  Coimbatore,  the  offence,  if  offence  there  was,  was  not 
committed  within  the  jurisdiction  of  the  Magistrate  of  Salem,  and 
further  that  the  prosecution  not  having  been  instituted  by  a  person 


Recruiters  of  Emigrants 
ohaned  under  Section  71f  Act 
XIU  of  1864,  mnst  be  tried 
by  the  Magistrate  within 
whose  jurisdiction  the  holding 
out  of  false  pretences  to  the 
labourers  took  place. 


[kadaas  high  court  rulings.  ^ 

authorised  to  institnte  proBecntions  by  Section  81  of  the  Act«  the        1868. 
proceedings  of  the  Magistrate  were  illegal.  - 

The  High  Court  are  of  opinion  that  the  evidence  shews  that  the 
holding  out  of  false  pretences  to  the  labourers  and  thereby  in* 
ducing  them  to  enter  into  the  contract  did  not  take  place  within 
the  Magistrate's  jurisdiction.  On  this  ground  the  conviction  is 
illegal  and  must  be  quashed.  The  fine  should  be  returned  to  the 
parties.      It  is  unnecessary  to  consider  the  other  question. 


Proceedings,  16th  March  1868. 


TTPON  a  question  from  the   Magistrate  of  Malabar,   referriDg        1868. 
^      certain  proceedings  of  the  Assistant  Magistrate  of  Mangalore     J^areh  16. 

The  Court  passed  the  following 

BuuNO : — In  this  case  the  Assist- 

The  chfti3ge  and  fintog  in  a     ant  Magistrate  convicted  the  accused 
case  of  caiunag  hurt  under  Seo.  ^ 

824  of  the  Indian  Penal  Code     of    voluntarily    causing    hurt    by  a 

"tU?rehrw«'c3"oS    dangerous  weapon,  an  Offence  punisha- 

graye  and  sndden  provocation,     bio   under  Section  324  of  the  Penal 

Code. 

The  Magistrate  on  a  revision  of  the  Calendar  remarked  that 
the  charge  and  finding  were  faulty  as  not  containing  a  negation 
that  the  hurt  was  caused  on  grave  and  sudden  provocation.  To 
this  the  Assistant  Magistrate  demurred  and  submitted  that  he 
had  followed  the  form  of  indictment  provided  in  Section  239  of 
the  Criminal  Procedure  Code,  Clause  6. 

The  High  Court  are  cf  opinion  that  the  Legislature  having 
provided  an  example  of  the  indictment  to  be  used  that  form  must 
be  held  to  be  sufficient. 


Proceedings,  16th  Ma/rch  1868. 

TTPON  a  question  from  the  Session  Judge  of  Salem,  referring       iges 
^     certain  Proceedings  of  the  Magistrate  of  Salem  March  1 6. 
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1868.  The  High  Court  passed  the  following 

March  Ig. 

A  coDviction  under  Section  ^^^^^  ^-I*^     *^^«    ^^^e    the 

188  of  the  Penal  Code,  of  di»-  Magistrate  has  convicted  the  accus- 

obedience  of  an  order  duly  j^j-i^j-          ^                  ,        ,, 

promulgated  by  a  public  aer-  ®u  of  aisobeaieDCe  to  an   order  duly 

r^SviJLrfr'to"^:^     promulgated    by    a  public    servant 

that  the  disobedience  caused,     punishable  under  Section  188  of  the 

or  tended  to   cause  obstruo-     •->       ,  /^    ,       «.-  i       ,.     • 

tion,  annoyance  or  injuiy,  or     renal  Code.   The  order  disobeyed  was 

:^.  ^  toW  to«y?S:^n     »a  order  iasued  by  the  CoUeotor  for- 

lawfully  employed,  or  that  it  bidding  the  defendant  to  cultivate  a 

caused,    or  tended  to   cause 

danger  to  human  life,  health,  certain  piece  of  ground  situate  in  the 

or  safety,  or  caused  or  tended  i^    *       .      i^ 

to  cause  a  riot  or  affray.  oea  01  a  tanK. 

The  Session  Judge  was  of  opinion  that  the  conviction  was  ille- 
gal, because  the  evidence  did  not  shew  that  the  disobedience  cans« 
ed,  or  tended  to  cause  obstruction^  annoyance  or  injury,  or  risk 
of  obstruction,  annoyance  or  injury,  to  any  person  lawfully  em- 
ployed, or  that  it  caused,  or  tended  to  cause  danger  to  human 
life,  health,  or  safety,  or  caused,  or  tended  to  cause,  a  riot  or  affray. 

The  High  Court  are  of  opinion  with  the  Sessions  Judge  that 
there  is  no  evidence  to  support  the  conviction.  They  according- 
ly order  that  the  conviction  be  quashed,  and  that  the  fine,  if  paid, 
be  returned. 


Proceedings,  18th  March  1868. 

1868.       TJPON  a  question,  referring  certain  Proceedings  of  a  2nd  Class 
^^^^^  ^^'     U     Subordinate  Magistrate. 

The  Court  passed  the  following 

BuLHTO: — In  this  case  the  Subordinate  Magistrate   bound 

over  three  witnesses  by  recognizances 

recognisances  to  appear  before     elate  to   give   evidence  on  a   charge 
himself. 
The  proper  course  to  enforce     Of  hurt.     The  witnesses  not  appear. 

:?«^St  «nVw"^i:  '°« '"» *«  ^»y  """^'^  *^'  «^«'"*  ^' 

the  recognizances,  viz.,  30  Bupees,  was 
forfeited  by  the  Subordinate  Magistrate. 

The  Magistrate  was  of  opinion  that  the  forfeiture  of  recog- 
nizances was  illegal,  as  there  is  no  provision  in  the  Code  of  Criminal 
Procedure  for  a  Magistrate  to  take  recognizances  from  parties  to 
appear  before  himself* 


HAJDRAS  HIGH  OOUBT  RULIKG& 


The  High  Court  agree  with  the  Magistrate  that  the  procedure 
of  the  Subordinate  Magistrate  was  wrong  and  the  recognizances 
mere  nullities.  The  proper  course  to  enforce  the  attendance  of 
witnesses  at  a  trial  before  himself  was  by  summons,  and  if  that 
failed,  by  warrant.  The  penalties  levied  from  the  parties  must  be 
returned. 

The  High  Court  have  further  to  remark,  that  even  if  the  re* 
cognizances  had  been  valid,  the  summary  mode  of  enforcing  the 
penalties  without  allowing  an  opportunity  of  shewing  cause  was 
clearly  an  error  in  procedure  which  would  have  called  for  their 
interference* 


1868. 
March  1B» 


Proceedings,  20ih  March  1868. 

UPON  the  perusal  of  certain  proceedings  of  the  Session  Judge       i868« 
of  Salem  March  20. 


The  Court  passed  the  following 


There  is  no  ruk  of  law  that 
the  ancoiToborated  e-vidence 
of  an  accomplioe  is  insufficient 
for  a  oonviction. 

The  proper  form  of  the 
charge  to  the  assessorB  in  such 
cases  stated. 


BuLiNO  : — The  Session  Judge 
has  acquitted  the  13th  prisoner  on  the 
ground  that  the  uncorroborated  evi- 
dence of  an  accomplice  is  in  point  of 
law  insufficient  for  a  conviction. 


The  High  Court  are  not  aware  that  there  is  any  decision  of 
this  Court  that  the  law  is  as  stated  by  the  Session  Judge.  The 
Judgment  of  the  Court  in  Criminal  Case  No.  123  of  1863  deliver- 
ed on  the  16th  November  1863  stated  what  the  law  was,  and*  what 
should  be  the  general  rule  of  practice.  Probably  the  Judge  has 
misunderstood  the  Judgment  in  Criminal  Petition  No.  194  of 
1867  and  misapplied  the  reasoning  in  the  present  case.  In  that 
case  it  was  laid  down  that  the  dissent  of  the  Assessors  and  the 
circumstances  of  the  case  did  not  justify  a  departure  from  the 
general  rule  of  practice.  In  the  present  case  the  Judge  was 
apparently  satisfied  of  the  13th  prisoner's  guilt  and  misled  the 
Assessors  into  believing  that  ho  could  not  be  convicted. 

The  finding  as  regards  that  prisoner  and  the  reasons  for  the 
finding  are  equally  unsatisfactoiy. 

For  the  future  guidance  of  the  Session  Judge,  the  High  Court 
observe  that  the  proper  course  in  cases  of  this  kind  is  to  inform 
the  Assessors,  Ist,  that  there  is  no  rule  of  law  prohibiting  the  con- 
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1868.  viction  of  an  offender  npon  the  nnconoborated  evidenoe  of  an 
Mardi  20.  accomplice ;  Sndlj,  that  as  a  general  mle  of  practice^  it  Lb  considered 
unsafe  to  convict  upon  such  evidence ;  and  Srdly,  to  point  at  any 
circumstances  in  the  particular  case  which,  in  the  opinion  of  the 
Judge,  afford  a  sufficient  reason  for  relying  upon  the  evidence  in 
that  case. 


Proceedings,  1st  April  1868. 

1868.        TTPON  a  reference  from  the  Session  Judge  of  Mangaloie  of  cer- 
Apriil,      ^     twn  Proceedings  of  the  District  Magistrate  of  South  Canara, 

The  Court  passed  the  following 

HuLiKG  : — In  this  case  a  complaint  was  made  to  a  Subordi- 
nate Magistrate  of   offences  puush* 

S.^raMom^C^:!.''??:!  ableuaderSeotionBU3and352ofthe 
cednre  Code,  in  conaequence  of    PencJ  Code.  Summonses  were  granted 

non-attendance  of  the  complain-        i     i.  2.  jxi-x-iisj 

ant,  the  order  of  diBiniwal  ha^-     ag^mst  ten  persons  and  the  trial  fixed 

ing  been  pawed  before  the  trial  for  Slat  ApriL  On  23rd  April,  the 
commenced)  amoonta  to  a  dia-  ^  *■  '^ 

charge  without  trial,and  does  oot  parties  being  in  attendance,  the  Sub- 
KrXff'  from  being    ^^^^^    adjourned   the  inquiry. 

Fresh  summonses  were  issued  for  the 
appearance  of  the  parties  on  6th  Jane,  on  which  date  the  inquiry 
was  again  adjourned  for  three  days.  On  10th  June,  the  com- 
plainant having  failed  to  appear,  the  complaint  was  dismissed, 
under  Section  269  of  the  Criminal  Procedure  Code. 

In  the  month  of  August  the  complainant  again  preferred  his 
complaint  before  the  District  Magistrate,  who  investigated  the 
case  and  convicted  the  prisoners  on  18th  September  1867.  A 
sentence  of  fine  and  imprisonment  was  passed  upon  three  of  them, 
and  upon  the  remaining  seven,  a  sentence  of  one  month's  im* 
prisonment  each  without  fine. 

On  appeal  to  the  Session  Judge,  the  sentences  of  imprison- 
ment and  fine  were  annulled  upon  the  merits  of  the  case.  The 
other  sentences  being  not  appealable  under  Section  ^11  of  the 

Procedure  Code,  the  Session  Judge  referred  the  Proceedings  to 
the  High  Court  on  the  ground  that  the  order  passed  by  the  Sub- 
Magistrate  under  Section  269  of  the  Procedure  Code  was  final 
and  that  the  subsequent  proceediogs  of  the  Magistrate  were  with- 
out jurisdiction. 


MADRAS  HIGH  COURT  RULINGS.  ix 

On  the   facts  stated  in  the  present  case  the  inquiry  was  ad-       1^68. 
joumed,  and  the  order  dismissing  the  complaint  or  the  non  ap-     /^pf^l  ^> 
pearance  of  the  complainant  was  passed  before  the  trial  was  cOnu 
menced.     The  High  Court  are  of  opinion  that  this  amounted  to 
a  discharge  without  trial  and  did  not  bar  the  subsequent  proceed- 
ings  of  the  Magistrate, 


u 


Proceedings,  2nd  April  1868, 


PON  a  reference  by  the  Session  Judge  of  Salem, 
The  Court  passed  the  following 

Ruling  : — The  circumstances  which  led  to  the  present  refer* 

ence  were  as  follows  :— 

undeJ^lldm  Li  uflf^m,         A  second  dass  Subordinate  Magia- 

competent  to  try  peraoM  charged     ^  ^te  convicted  two  Bailway  watch- 
witn  offences  under  Section  26  ^^r-r-r    m 

of  the  BaUway  Act  XXIII  of    men  under  Section  26,  Act  XYIII  of 

18S4 

1854,  and  considering  the  offence 
prove  d  to  call  for  a  more  severe  punishment  than  he  could  inflictp 
referred  his  proceedings  to  his  superior  Magistrate  who  sentenced 
each  of  the  prisoners  to  two  years'  rigorous  imprisonment. 

An  appeal  was  preferred  against  this  sentence  to  the  Session 
Judge  who  quashed  the  conviction  on  the  ground  that  Sections  37 
and  38  of  Act  XVIII  of  1854  operated  to  oust  the  Subordinate 
Magistrate's  jurisdiction,  and  that  the  proceedings  were  illegal 
'  ab  initio.'  At  the  same  time  the  Session  Judge  directed  a  new 
trial  to  be  held  by  a  Magistrate  with  full  powers. 

The  Magistrate  of  the  District  thereupon  called  the  attention 
of  the  Session  Judge  to  Madras  Act  III  of  1865,  and  argued  that 
the  Subordinate  Magistrate  had  jurisdiction.  To  this  the  Session 
Judge  replied  that  he  could  not  discuss  the  question  but  would 
be  prepared  to  explain  the  grounds  of  his  decision  if  called  upon. 

The  Magistrate  then  stated  the  case  to  the  High  Court  and 
requested  an  authoritative  ruling.  The  High  Court  called  upon 
the  Session  Judge  for  the  grounds  on  which  his  decision  was 
based.  The  Session  Judge  replied  that  on  further,  consideration 
he  was  of  opinion  that  an  offence  falling  under  Section  26,  Act  18 
of  1854  was  triable  only  by  the  Session  Court,  that  in  any  case 
Madras  Act  III  of  1865  does  not  give  jurisdiction  to  subordinatQ 


1868. 
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i8(td.        MagistrateB  to  try  cases  if  the  paniahment  awardable  exceeds  the 
^P^^ —  limit  which  they  are  ordinarily  competent  to  inflict^  and  that  the 

Subordinate  Magistrate  should  have  committed  the  case  for  trial 

or  have  abstained  from  aU  inquiry. 

The  question  for  the  consideration  of  the  High  Court  is 
whether  the  offence  described  was  triable. 

(1).     By  a  Magistrate  with  full  powers. 

(2).    By  a  Subordinate  Magistrate. 

Previous  to  the  passing  of  Madras  Act  III  of  1865,  the 
Criminal  Courts  had  Jurisdiction  according  to  the  powers  Tested 
in  them  by  the  Criminal  Procedure  Code  in  respect  of  offences 
punishable  under  any  special  or  local  law  except  offences  which 
were  by  any  such  law  made  punishable  by  some  other  authority 
therein  spscially  mentioned « 

In  framing  Act  XVIII  of  1854,  it  appears  to  have  been  the 
intention  of  the  Legislature  that  all  offences  falling  under  Section 
26  should  be  committed  for  trial  to  the  Sessions  Court,  and  should 
not  be  triable  by  a  Magistrate.  The  cases  in  which  Magistrates 
as  defined  in  Section  38  may  convict  are  specially  described 
throughout  the  Act,  and  according  to  the  ordinary  principles  of 
interpretation  the  jurisdictiou  of  the  Magistrate  must  bo  held  to 
be  excluded  where  not  specially  mentioned. 

But  Section  1  of  Madras  Act  III  of  1865  operates  to  remove 
this  bar  to  the  Magistrate's  jurisdiction  and  renders  every  Magis- 
U'ate  competent  to  take  cognizance  of  any  offence  committed 
against  any  special  or  local  law  notwithstanding  any  provision  to 
the  contrary  in  any  Act  or  Regulation,  provided  only  that  the 
several  grades  of  the  Magistracy  shall  not  exceed  the  limits  of 
their  ordinary  jurisdiction  as  to  the  amount  of  punishment  they 
may  inflict. 

The  very  wide  words  of  this  Section  cannot  in  the  opinion  of 
the  High  Court  be  held  to  limit  the  jurisdiction  to  the  power  of 
committing  for  trial  as  distinct  from  the  powers  of  convicting  and 
punishing. 

The  Proceedings  of  the  Subordinate  Magistrate  in  the  present 
Case  were  not  therefore  without  jurisdiction.  If  the  case  has 
again  been  investigated  by  a  Magistrate  with  full  powers  and 
sentence  passed,  that  sentence  can  stand.  If  the  case  is  still  under 
investigation,  the  second  inquiry  can  be  stayed  and  the  previous 
sentence  be  restored. 


MADRAS  mOH  OOUBT  BUUlfaS*  xi 

The  High  Court  are  unable  to  eay  that  the  Magistracy  used        WB. 

a  sound  discretion  in  dealing  with  the  case.    The  offence  under  — ^^ 

Section  26  Was  no^  it  would  seem»  the  only  offence  committed. 
The  prisoners  were  further  liable  under  Section  2b,  and  the  belter 
course  would  have  been  to  commit  them  both  for  trial  before  the 
Court  of  Session. 


u 


Prooeedinga,  17th  April  1868. 

PON  perusal  of  certain  proceedings,  ^f^^  ^7. 

The  High  Court  passed  the  following 

BuLiKO  •* — In  reviewing  the  Magistrate's  Calendar,  the  Session 

Judge  remarks  that  the  extent  of  the 

conviction^eed  St^sho^t'^t"     former  punishment  mentioned  in  the 

tent  of  the  fotmer  fnoMbmmt.  ^^^^  ^^^  ^f  ^^^  ^YiATgQ  should  have 
Bcvued  form  of  charge.  ° 

been  stated. 

The  High  Court  are  of  opinion  that  this  is  unnecessary,  but 
on  a  re-consideration  of  the  Proceedings  abovementioned,  they  con- 
sider that  the  Form  prescribed  does  not  contain  all  the  necessary 
particulars. 

A  charge  alleging  a  previous  conviction  should  run  thus  :— - 

"  That  he  the  said before  the  committing  of  the 

''said  offence  was  convicted  on  the day  of 

"in  Calendar  Nn.  nf  nti  the  file  nf  nf  an 

"  offence  punishable  under  Chapter  XVII  of  the  Penal  Code  with 
''  imprisonment  for  a  term  of  three  years  to  wit  the  c^ence  of 
"  ,    ,     which  conviction  is  still  in  fuU  force  and  effect, 

*'  and  that  he  is  thereby  liable  to  enhanced  pimishment  under 
'*  Section  75  of  the  Penal  Code  and  within  the  cognizance  of 


and  the  finding  should  be  expressed  in  similar  terms- 


Proceedings,  let  June  1868. 

C18S8. 
PON  » reference  by  the  Session  Judge  of  Salem,  .     J^^nel. 

The  Court  passed  the  following 

EuLma :-— The  facts  which  gave  rise  to  this  reference  are 
briefly  as  follows : — 
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1868.  In  conseqaence  of  disputes    having  arisen  between  Major 

June  1.  *  w  * 

Hunter,  a  resident  on  the  Shevaroy 

Right  of  way  ia  a  right  of  life     •x-n  ,  ^,  ,       i     .  t  ^.^     , 

of  limd  within  the  m^ing  of    H"^'  *»*  «>me  Malayaly  inhabitants 
d^*  cSd  *'  ^*  ^^^^  ^"<*"    of  the  adjacent  villages  as  to  the  right 

of  the  latter  to  use  certain  paths  in* 
terseoting  Major  Hunter's  property,  the  Magistrate  of  the  District 
held  an  inquiry  into  the  matter,  and  decided  that  the  public  en- 
joyed rights  of  way  along  the  said  paths,  and  that  Miyor  Hunter 
should  not  take  or  retain  exclusive  possession  of  them  until  he 
obtained  the  decision  of  a  competent  Court  in  his  favor. 

The  Session  Judge  was  of  opinion  that  the  above  order  was 
illegal. 

(1.)  Because  the  Magistrate  had  no  jurisdiction  under 
Section  320  of  the  Criminal  Procedure  Code  to  deal 
with  incorporeal  rights  such  as  rights  of  way. 

(2.)  Because  the  disputes  were  of  long  standing,  and  there 
was  no  proof  that  the  right  claimed  had  been  ordir 
narUy  exercised  vrithin  three  months  of  the  date  of 
the  institution  of  the  inquiry. 

The  High  Court  are  of  opinion  that  right  of  way  is  a  right  of 
use  of  land  within  the  meaning  of  Section  320  of  the  Criminal 
Procedure  Code.  A  person  whose  land  is  not  subject  to  servitudes 
of  this  nature  may  correctly  be  said  to  have  exclusive  possession, 
and,  on  the  contrary,  a  person  whose  land  is  subject  to  such  servi- 
tudes has  something  short  of  an  exclusive  possession.  It  has  al- 
ready been  so  held  in  the  Proceedings  of  the  18th  and  21st  Fe- 
bruary 1867  with  regard  to  disputes  concerning  easements  of  way 
and  water.  Whether  in  the  present  case  the  paths  had  been  orcU' 
narUy  used  within  three  months  was  a  question  of  fact  to  be  de- 
cided upon  the  evidence,  and  the  Court  cannot  say  that  there  was 
not  evidence  on  which  the  Magistrate  might  find  such  user. 


Proceedings,  ISth  July  1868. 

1868.       TTPON  a  reference  by  the  Session  Judge  of  Tiunevelly  regard* 
Jtify  18.      U     ing  certain  proceedings  of  the  Deputy  Magistrate, 

The  Court  passed  the  following 

RcLiMO  .' — The  facts  which  gave  rise  to  this  reference   are 
as  follows  : 
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Xhb  villagen  of  Pottakolam  cbimed  tlu  '  mdynnm*  pro&uee       ^^^  ^ 

of  certain  lands  under  an  agreemebt  ^  ^^  ^^'  ■ 

for  i)roc^ing  nnder^cSap^r    «3teouted  by  the  Puttadar^B  husband 
XXfl  of  the  CrimiMl  Proce-    in  their  favour  and  complained  thai' 

dare  Code  where  there  ib  no 

dkpnte  as  te  the  fact  of  actuAi     when  they  Went  to  receive  thdr  share* 

Tented  from  so  doing  by  the  defendant 
and  others.  The  first  defendant  claimed  the  *  melvaram'  produce 
under  the  pattadar  and  preferrecf  a  cotmtercharge  against  the 
complainants.  The  Deputy  Magistrate  found  upon  the  evidencii 
that  the  defendants  were  in  possessiou,  and  passed  an  order  under 
iBection  318  cbufirming  their  possession.  The  Session  Judge  was 
of  opinion  that  the  order  was  illegal  because  there  was  no  dispute 
as  regards  the  possession  of  laud— the  possession  being  admit"- 
tedly  held  by  the  cultivating  ryots. 

2.  The  High  Court  agree  with  the  Session  Judge  that  the 
order  of  the  Deputy  Magistrate  cannot  stand.  There  was  no  evi- 
dence of  a  dispute  as  to  the  fact  of  actual  possession  of  either  the 
land  or  crop  and  consequently  no  ground  for  the  Deputy  Magis- 
trate's  proceedings  under  Chapter  XXII  of  the  Criminal  Procedure 
Code.  When  there  are  sufficient  grounds  for  apprehending  tha^ 
any  other  dispute  as  to  lands  or  crops  is  likely  to  lead  to  a  breach 
of  the  peace,  the  case  can  properly  be  dealt  with  under  the  pro- 
visions in  Chapter  XVIII.  The  order  must  therefore  be  set  aside 
and  both  parties  referred  to  a  Civil  Court  for  the  adjustment  of 
their  claims. 

The  High  Court  remark  that  the  Deputy  Magistrate  has  not 
followed  the  procedure  laid  down  by  Section  318.  He  failed  to 
record  his  reasons  for  being  satisfied  that  atlispute  likely  to  in- 
duce a  breach  of  the  peace  existed. 


Proceedings,  12th  A  ugust  1868. 

UpON  a  reference  by  the  Session  Judge  of  Quntoor  regarding  cer-       1868. 
tain  proceedings  of  the  Acting  Joint  Magistrate  of  that   ^''^"'^   ^'- 
ZUlah. 

The  Court  passed  the  following 
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1868^  fioiiiNG;— In  thU  ca86  the  Joint  Magistrate  conncted  four 

— 522^ — :-  The  oflfencee  apeoified  in  Sao-    persona  under  Sections  411  and  414 
tions  411    and  414    of   the       -  ^,     «       ,  ^    • 
Penal  Code  cannot  be  oonai-    ^'  ^'^^  Fenal  Code,  and  sentenced  the 

t's^o-.irtir^pro'^s:  -««•*  p'^-«''  wfco  w»  «a  old  of. 

of  Sec.  46  of  the  Criminal    lender,  to  4  years'  rigorous  imprison-* 

FrooedureCode  beimradopted.  i.      mi.  ^-         ^  ., 

"«  "^"^  ment  The  question  for  considera- 
tion is^  whether  the  <»ffenceB  specified  in  Sections  411  and  414  of 
the  Penal  Code  can  be  considered  as  two  distinct  ofifonoee  so  as  to 
allow  of  the  procedure  of  Section  46  of  the  Criminal  Ftocednre 
Code  being  adopted* 

The  High  Court  are  of  opinion  that  if  there  was  evidence  of 
the  receipt  of  the  property  (and  the  evidence  of  the  4th  witness 
and  the  prisoner's  own  statement  were  sufficient  to  estaUiah  this) 
the  conviction  should  have  been  under  Section  411.  Section  414 
applies  only  when  there  has  been  no  actual  receipt  of  the  stolen 
property.  The  act  of  concealing  or  assisting  in  concealing  stolen 
property  does  not  aggravate  the  offence  of  receiving  it^  and  the 
acts  of  the  prisoner  throughout  must  therefore  be  held  to  be  parts 
of  one  single  continuous  transaction.  With  tliis  view  the  sentence 
was  illegal  and  must  be  annulled.  The  Joint  Magistrate  most 
now  be  directed  to  pass  a  new  sentence  in  accordance  with  law 
under  Section  111  of  the  Fenal  Code. 


MADRAS  HIGH  COURT  RULINGS. 


Proceedings,  I9th  August  1868. 

UPON  reading  the  Calendar  in  Case  No.  36  of  1868,  on  the        1S68. 
file  of  the  Session  Court  of  Tanjore,  ■  ^*^*^  ^\ 

The  High  Court  made  the  following 

Ruling  : — ^In  this  case  the  Session  Judge  made  use  of  Section 

369  of  the  Criminal  Procedure  Codis 

ud^'  ^Sd'wc^h:  *»  p*^*  '^  ''id""""  •*  ^^  *"•!  ^ 

Committing  MagiBtrata  in  the     depositions  of  six  Gosha  ladies  who 
presence  of  the   accused  are  .      _  ^t.    «    #         .1. 

not  admissible  in  evidence  .on     were   examined   on   oath  before  the 

Cour^  *^^"  *^*  ^""^    committing  Subordinate  Magistrate, 

in  the  presence  of  the  accused  persons. 

One  of  these  ladies  having  died  since  the  preliminary 
inquiry,  her  eyidence  was  of  course  admissible  at  the  trial.  As 
regards  the  other  five  depositions  the  High  Court  are  of  opinion 
that  this  evidence  was  improperly  received,  for  the  Section  does 
not  authorise  such  depositions  being  read  at  the  trial  when,  as  it 
appears  here,  the  personal  attendance  of  the  deponents  might  have 
been  procured  by  the  process  of  the  Court.  A  Qosha  woman  may, 
by  reason  of  her  rank,  be  legally  exempted  from  appearance  i|i 
Court,  but  here  nothing  of  this  kind  appears. 

There  seems,  however,  no  doubt  that  the  accused  were  not 
in  any  way  prejudiced  by  the  statements  contained  in  these 
depositions.  With  reference  to  Section  57  of  Act  II  of  1855  and 
Sections  436  and  439  of  the  Criminal  Procedure  Code,  there  is 
therefore  no  ground  for  interference.  It  is  sufficient  to  point  out 
the  irregularity  committed. 


Proceedings,  22nd  October  1868. 

CASE  referred  to  the  High  Court  by  E.  W.  Bird,  Session  Judge    q^^^'^ 
of  Tanjore  under  Section  434  of  the  Criminal  Procedure  Code.  " 

Seven  persons  were  convicted  by  the  Deputy  Magistrate  of  Tan- 
jore under  Section  432  of  the  Penal  Code  and  directed  to  pay  fines 
of  Bupees  twenty-five  in  each  case.    The  charge  against  the  de- 
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18d8.       fendants  was  that  they  erected  a  dam  across  the  bed  of  the  river 

October  22. 

'  Aguiar  a  proceeding  which  they  knew  to  be  likely  to  cause  an  inun- 

dation over  the  lands  of  prosecutor^s  village  named  PonnavayaL 
The  prisoners  admitted  the  erection  of  the  dam  but  claimed  to  do 
BO  of  a  right  and  long  custom.  In  support  of  their  allegation 
the  defendants  produced  a  document  executed  by  the  villagers  of 
Pallatur  where  the  defendants  lived  and  of  Poovanam ;  the  execu- 
tion of  the  document  was  not  disputed,  nor  was  it  denied  that  the 
defendants  had  acted  bond  fide  under  it,  but  the  prosecutor  was  no 
party  to  it*  The  Session  Judge  considered  that  the  charge  could 
only  be  established  by  showing  that  the  defendants  were  guilty  of 
mischief  under  the  Penal  Code,  and  he  was  of  pinion  that  it  was 
not  shewn  that  the  erection  of  the  dam  was  likely  to  cause  any 
damage  to  the  prosecutor's  lands  or  to  the  village  lands  of  Ponna« 
vayal.  In  the  case  of  one  of  the  defendants  who  was  fined  Rupees 
60  and  who  appealed,  the  Session  Judge  reversed  the  conviction  and 
he  submitted  the  case  aa  riigarded  the  other  defendants  to  tbe  High 
Court  on  the  following  grounds : — I.  That  the  defendants  erected 
the  dam  under  the  right  they  conceived  they  had  by  virtue  of  an 
agreement  between  the  villagers  of  Pallatur  and  Poovanam.  2. 
That  there  was  no  sufficient  evidence  to  shew  that  the  erection 
of  the  dam  was  likely  to  cause  an  inundation  or  any  other  injury 
to  the  lands  in  prosecutor's  village.  3.  That  the  defendants  did 
not  commit  mischief. 

The  Court  (Scctlcmd,  C.  J.^'BUtleston  andEUis^  J  J.)  made  the 
following 

EuLiKO.— In  this  case  the  Deputy  Magistrate  convicted  eig|it 

persons    under  Section   432  of  the 

To  oonsUtnto  the  offence  of  p      j  ^ode  for  erecting  a  dam  across 
nhchief  sccorainp  to  the  Penal  ^ 

Code  the  act  done  mutt  be  the  bed  of  a  river  knowing  it  to  be 

shown    to  have   cauied   de-  i-i    i     ^i.  j.  xi.     i     j       r  xi.        j« 

■truetion  of  lonie  property  or    ^"^^J  that  the  leads  of  the  adjacent 

■uch  a  change  in  the  property     village  would  be  in  consequence  inun- 

or  the  Bitaation  of  it  m  de-  ^ 

Ktroys  or  diminishee  ite  value     dated,  and  sentenced  them  to  pay  fines, 

::;3f '"•ff.'^^lSSaiT:^  «>«  !•»  D^^^-dant  60  Rupees  and  th. 

qnential  damage  to  other  pro-  other  Defendants  25    Rupees    each, 

perty  would  not  of  itaelf  con-  mi^ixri^jxi.*  ij 

Ititute  mischief.  "he  1st  Defendant  havmg  appealed, 

the  sentence  as  against  him  was  re* 
versed  by  the  Session  Judge,  and  the  other  sentences  not  being 
appealable  the  present  reference  was  made. 

2.  In  dealing  with  this  case  the  High  Court  are  unable  to 
enter  upon  the  question  whether  the  evidence  adduced  was 
sufficient  to  support  a  conviction^  as  it  is  clear  that  there  was 
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some  evidenoa  npon  which  the  Deputy  Magistrate  might  act.  But        I86S» 

h  appeals  to  them  that  the  oonvictioxi  caanotbe  maintained  upon  — — :- 

the  following  groand.  To  constitute  the  offence  of  [misehief  tha 
act  done  must  be  shewn  to  have  caused  either  a  '*  d6stnICtiQ^"  of 
some  property  or  *'  such  a  change  in  the  property  or  the  situa-* 
'*  tion  of  it  OS  destroys  or  diminishes  its  valae  or  utility  or  affects 
'^  it  injuriously."  In  the  present  case  the  act  done  was  the  erect- 
ing of  a  dam  which  certainly  did  not  cause  the  destruction  of  any 
property,  dro.  It  was  the  alleged  probable  consequential  damage 
to  other  property  which  was  the  cause  of  complaint,  and  though 
that  would  authorise  increased  punishment  under  Section  432  it 
would  not  of  itself  constitute  mischief.  On  this  grou^di  the  con- 
victions were  illegal  and  must  be  quashed.  The  fines  collected 
must  be  returned  to  the  parties. 

[OoUeti,  J,  dissented,  frpm  this  ruling  on  the  ground  that  a 
knowledge  of  a  likelihood  to  cause  damage  wa8.8afflcient>  and 
placing  a  dam  across  an  irrigation  channel  was  a  chaog^  in  it^ 
situation,  likely  to  be  attended  with  damage  and  afiected  it  inju* 
ripusly.] 


Proaedmga,  ^Ist  October  1868« 


u 


PON  a  reference  by  the  Acting  Magistrate  of  Madras,  ^^^^' 

October  II. 
The  Court  made  the  following 

RuLXNO : — In  this  case  the  Subordinate  Magistrate  took  re- 

A  Subordinate    Magistrate  «>^i««c«»    ^om  a  compLdnant  and 

haa  no  power  under  the  provi-  certain  witnesses  to  appear  on  a  cer- 

■iona  of  the  Criminal  Proce-  ,.,      ,-           *r     *  j.    ^       '^x. 

dure  Code  to  take  reoognia-  tam  day  before  a  Magistrate  with  co- 

auoM    from    »  compUinaut  ordinate  jurisdiction.     The    parties 

and  witneaaea  to    appear   on  **  ^ 

a  certain  day  before  a  Ma-  not  having  appeared  wheu  the.  case 

Siatrate  of  co-ordinate  jnria-  ...  ,  ,  '      , 

ictionandrMsogniaanoea  thus.  ^M.oalled  on  some  days  subsequently 

taken  cannot  be  forfeited.  their  recognizances  were  forfeited. 

The  case  falls  within  the  ruling  of  the  High  Court  of  18th 
March  1'8G8|  in  which  it  was  laid  down  that  as  no  provision  is 
madein  the  Criminal  Procedure  Code  for  taking  recognizances 
from  witnesses  (and  a  complainant  is  in  the  same  position  as  a 
witness)  to  appear  at  an  adjourned  enquiry,  before,  a  Magistrate^ 
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186&       the  forfeiture  of  Buoh  recognisances  is  illegal.    The  order  of  the 
Qc«o6<r  31.   g,;||}^([|Q|^te  Magistrate  mnst  be  cancelled  and  the  amoont  of  the 


recognizanoes  refunded. 
Ordered  accordingi  j* 


Proceedings,  Slst  October  1868. 

1868.        TTPON  a  reference  bj  the  Magistrate  of  Salem,  under  Section 
October  81.     \j     434  of  the  Criminal  Frooedore  Code, 

The  Court  made  the  following 

RuuKQ : — In  this  case  a  recognizance  was  executed  before  the 

Police  Station  Officer  of  Karimanga- 

A  Subordinate  Maglrtrate    |^^  ^^    ^  certain  person  binding  him- 
liMnopowertoorderarecog-  ^  ^     «/x  ,    *      .,  \.  •. 

Dizanoe  ezecated  by  a  prose-     self  to  appear  on  the  30th  April  before 

ot  todtog'  hSftoS    tl-e  Subordinate  Magistrate  of  Danna- 

^pear  before  the  Subordinate  ^  ^  prosecute  in  a  certain  case.  On 

Magistrate  to  be  forfeited  on     '^  ^ 

the  failure  of  the  prosecutor     the  24th  April  the  case  was  called  on 

'  for  hearing  and  adjourned  from  time 

to  time  until  9th  May  on  which  date  the  prosecutor  was  absent 
and  his  recognizance  was  immediately,  by  order  of  the  Subordinate 
Magistrate,  forfeited .  The  High  Court  concur  with  the  Magistrate 
that  the  act  of  the  Subordinate  Magistrate  in  enforcing  the  recog- 
nizance was  clearly  illegal.    The  amount  should  be  refunded. 


Proceedings,  ith  November  1868. 

1868         LI  PON  a  question  from  the  Acting  Session  Judge  of  Chittoor, 
Kovmh€r4^  The  High  Court  passed  the  following 

BuLiHO  I — In  this  case  the  de- 

A  oonviotlon  under  Section     fendant  was  convicted  under  Section 
181  of  the  Penal  Code  is  good,  ,    ^    ,      * 

though  the  offence  faU  within     181   of  the  Penal   Code  for    giving 

^Bura'^ntence  under  Sec  false  evidence  as  a  witness  in  a  Cri- 

tion  181  which  awards  no  term  xninal  case  and  sentenced  to  pay  a 
of  imprisonment  is  illegal.  ««»,,* 

^  fine  of  25  Rupees. 

The  Session  Judge  refers  the  case  on  two  grounds. 
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(1)  Because  no  sentence  of  imprisonment  vas  passed  as  re-        1898. 
quired  by  Section  181  of  the  Penal  Code ;  Nwtmher  4, 


(2)  Because  the  offence  falls  within  Section   193  of  the  Penal 
Code  and  was  not  cognisable  by  the  Magistrate. 

As  regards  the  2nd  point  the  High  Court  haye  ruled  in  their 
Proceedings  of  26th  November  1867  (copy  of  which  is  herewith 
sent)  that  a  conviction  under  Section  181  is  good,  though  the 
offence  fall  within  Section  193.  But  on  the  first  ground  men- 
tioned by  the  Session  Judge  the  sentence  is  illegal  as  it  stands. 
The  Magistrate  must  now  be  required  to  pass  a  new  sentence  in 
accordance  with  law,  and  it  must  be  pointed  out  to  him  that  the 
sentence  must  include  some  term  of  imprisonment  (however  short) 
to  which  a  fine  may  be  added  at  his  discretion. 


Proceedings,  ISth  November  1868. 

UPON  a  reference  by  the  Session  Judge  of  Nundial,  requesting       1868. 
the  permission  of  the  High  Court  to  revise  the  sentence  pass- .   "^^^^'"^  -^ 
ed  upon  the  2nd  prisoner  in  Session  Case  No.  43  of  1868, 

The  High  Court  made  the  following 

BuuNO : — It  appears  from  this  reference  that  the  Session 

.       .         ,  .  J     :>     Judge  at  the  last  Sessions,  after  hear- 

A  fleotenoe  duly  passed  and  ^  ' 

recorded  cannot  be  revised  by     ing  Case  No.  43  fully   convicted  both 
°^^'  prisoners  and  sentenced  them,  but  on 

thinking  over  the  evidence  again  he  has  come  to  the  conclusion 
that  he  ought  not  to  have  believed  the  evidence  against  the  2nd 
prisoner. 

The  High  Court  are  not  aware  of  any  provision  of  the  law  which 
would  authorize  him  to  revise  or  suspend  the  conviction  and  sen- 
tence duly  passed*  and  recorded,  and  without  some  such  express 
provision  the  Judges  do  not  think  that  he  had  power  to  do  so,  nor 
can  they  give  it  to  him.  In  the  absence  of  an  appeal  the  proper 
course  is  for  the  prisoner  to  apply  to  Government  for  a  pardon, 
supporting  his  application  by  the  Session  Judge's  revised  opinion 
of  the  evidence  against  him. 
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Proceedings,  IZth  NovewJber  1868. 

1868.  r\hS&  Inferred  for  the  ordern  of.  ti^e  Bigh  Court  by  F.  S.  Child, 
Ncvemher  13.  \J  the  Semon  Judge  of  Tmnevelly*  under  Section.  434  of  the 
Code  of  CrimiiMd  Procedure.  It  appeared  that  a  dispute  occurred 
with  respect  to  the  use  of  a' pagoda. between  two  olaaBes  of  wor- 
ahippere.  One  of  the  parties  complained  to  the  Subordinate. 
Magistrate  that  the  other  party,  had  taken  possessipii  of  a  part  of 
the  pagoda.  The  Subordinate  Magistrate  instituted  an  inquiry 
and  reported  the  result  of  it  to  the  Joint  Magistrate  who  passed  a 
decision  under  Section  320  of  the  Code  of  Criminal  Procedure. 
The  Joint  Magistrate,  acting  on  the  report  of  the  Subordinate 
Magistrate,  did  not  himself  hold  any  inquiry*  The  Session 
Judge  being  of  opinion  that  the  decision  of  the  Joint  Magistrate, 
not  having  been  founded  upon  an  inquiry  held  by  himself,  was 
contrary  to  law,  referred  the  case  to  the  High  Court. 

The  Court  made  the  following 

BuLiNG : — ^This  order  was  issued  by  the  Joint  Magistrate 

under  Section   320  of  the  Criminal 

The  inquinr  oontempUW     Procedure  Code,  but  was  based  on   a 
by  Chapter  XXII  of'  the  Cn- 
tninal  Procedure  Code  IB  a  per-     report  made   to  him  by  a  Subordi- 

SS'te  w2o'Skilh.*?r51rr"    ^   Magistrate    without    any  per- 

sonal  inquiry  by  the  Joint  Magistrate. 
The  High  Court  agree  with  the  Session  Judge  that  the  in* 
quiry  contemplated  by  Chapter  XXII  of  the  Criminal  Procedure 
Code  is  a  personal  enquiiy  beforp.the  Magistrate  who  niakeis  the 
order,  and  that  the  proceedings  of  the  Joint  Magistrate  have  not 
been  in,  aooordauce  w^th  law^ 

The  oxder  is  acc(»dingly  hereby  quashed,  but  it  will  stiU  bo: 
Q|)en  to  the.Mf^gistrate.  to  institute  n.  proper  inqjUry  and  issuer 
i^nothar  order  if  he  thinks,  it  neoesaaiy^ 


Proceedings,  I'Srd  November  1868. 

1868.        TTPOK  a  question  referred  for  the  opinion  of  the  High  Court 

^Mfemher  23.  \j     y^^  ^^^q  Magistrate  of  Salem,  regarding  fines  inflicted  by  the 

Subordinate  Magistrate  Of  Tripatur,  under  Section  6,  Act  I  of  1858, 
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The  Cuart  mode  the  following  1868. 

Niyvembtr  28 
KuLiNG  : — In  each  of  these  cases  the  Subordinate  Magistrate 

has  proceeded  against   a  cultivator 
The  only  acts  or  omissiooa        i,       j  x    i.    i         j    i.     i       i 
over  which  a  Magiatrate  has      al»«ge<*  *<>  ^e  bound   by  local    custom 

jurisdiction,  under  Act  1  of     to  repair  a  certain  extent   of  a  river 
1868,  are  thoae  specified    in        ,  ,         ,         ,  -       , 

the  lAt  Section.    Gaaee  nnder     channel^  and  to  have  refused  or  neg- 

sition  for  such  customary  aid.  The 
charge  and  finding  set  out  this  as  an  ofiTence  punishable  under 
Section  6,  Act  I  of  1858,  and  the  Subordinate  Magistrate  appears 
to  have  assessed  the  value  of  the  labour  withheld  in  each  case  and 
to  have  levied  a  fine  of  double  that  amount. 

The  only  acts  or  omissions  over  whidi  a  Magistrate  haa 
jurisdiction  under  Act  I  of  1858  are  those  specified  in  the  first 
Section,  where  a  tank  or  other  irrigation  work  has  been  breached 
or  is  in  imminent  danger  of  being  breached*  Cases  under  Section  6 
are  not  cognizable  by  a  Magistrate  at  all,  but  the  Section  points 
out  distinctly  the  only  mode  in  which  the  value  of  the  labour  with- 
held can  be  assessed  or  recovered. 

The  Subordinate  Magistrate  having  acted  without  jurisdic- 
tion, the  conviction  in  each  case  is  quashed  and  the  fines  levied 
must  be  returned. 


R 


1868. 


Proceedings,  Slat  October  1868. 

EAD  Calendar  in  case  No.  30  of  1868  on  the  file  of  the  Session 

'    Court  of  Tranquebar.  Oct^^h, 

In  this  case  ten  persons  were  charged  before  the  Session  Judge 
of  Tranquebar  with  having,  on  the  26th  March  1868,  committed 
daooity  in  the  house  of  one  Colundavaloo  Chetty,  under  Section 
395  of  the  Indian  Penal  Code.  The  Jury  convicted  eight  of  the 
persons  charged,  and  the  Session  Judge  sentenced  them  to  punish- 
ments  varying  from  eighteen  montha'  rigorous  imprisonment  to 
seven  years' transporUtion.  The  calendar  of  the  Session  Court 
contained  the  following  statement  :^^ 

'*  The  10th  witness  was  made  an  approver,  and  he  as  taeh  gave 
a  fuU  statement  of  the  robbery  before  the  Sub-Magistrate  of  Vedar- 
neum  through  whom  the  tender  of  pardon  had  been  made.  Before 
this  Court  however  he  denies  all  knowledge  of  any  robbery  having 
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1868,  ever  been  committed  in  Ist  witnesa'a  house  as  well  as  his  Taluq 
statement.  He  however  admits  that  he  put  his  mark  to  a  paper  in 
the  presence  of  the  Bub- Magistrate  of  Yedarneum/' 

The  High  Court  made  the  following 

Ruling:— The  Session  Judge  should  not  have  allowed  the  appro- 
ver's evidence  before  the  Subordinate 
peiS"  vidlr^ri^  :^    M.giBt»te  to  be  laid  befon,  th.  jury, 
prover  who  was  examined  as    The  pardon  to  the  approver  is  said 

a  witnett  before  the  Commii-  ,  ,  ,       j    ^i.  i_   xi_ 

ting  Magistnte    to  he  laid    to   have  been  tendered  through  the 

JhlTri-»'«.'w5;  t'L""""    Subordinate  Magistrate,  and  it  doe. 

not  appear  whether  by  a  Uagistrate 
with  full  powers  or  not.  In  the  Proceedings  of  11th  February 
1864,  the  High  Court  ruled  that  a  Magistrate  with  full  powers 
could  not  delegate  this  authority  to  a  subordinate.  The  Session 
Judge  is  requested  to  explain  what  were  the  facts  in  this  case. 

''  '  [The  Session  Judge  informed  the  High  Court  that  the  Sub- Ma- 
gistrate sent  the  approver  to  the  Deputy  Magistrate  of  Manargoody 
who  was  vested  with  the  full  powers  of  a  Magistrate  with  a  recom- 
mendation that  a  pardon  should  be  tendered  to  the  approver,  and 
this  was  done  by  the  Deputy  Magistrate.  The  Session  Judge 
stated  that  the  deposition  of  the  approver  was  used  at  the  trial  as 
additional  evidence,  because  the  first  and  ninth  witnesses  for  the 
prosecution  declared  that  the  approver  gave  it  voluntarily,  and  it 
was  duly  subscribed  by  the  Sub-Magistrate. 

The  prisoners  presented  appeals  to  the  High  Court  against 
the  sentences  passed  upon  them.  On  the  9th  December  1869«  the 
High  Court  dismissed  the  appeals.] 


Proceedinga,  Srd  November  1868. 

1868.        TTPON    a   reference  by    the    Session  Judge  of  Kellore,  sub- 

— ^^ '"  ^     nutting  the  record  of  case  No.  3  of  1668  on  the  file  of  the 

Assistant  Magistrate, 

The  Coui-t  passed  the  following 

BuLiiYQ :— The  High  Court  do  not  think  it  ttcceBsary  to  go 

In  an  enouiry  under  Chap-     ^^"ough  the  long  correspondence  thkt 
ter  XIX  of  the  Criminal  Proce-    has  passed  between  the  Session  Judge 

dure  Code,  the  defendant  .  .,  .    ^^a^^., 

ahould  have  an  opportunity  of    and  the  Magistrate  upon  this  matter. 
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cron-ezamining  tb*  wiioeuM    They  have  only  to  I'emark  that  it  has        ^^^?L  • 

Gr^wT^utimlntTlln^^^         ^een  already  ruled  in  the  Proceedings  — 

iDgwitoi*Metinhi«owa  behalf,   ^f  ^^^^  ^^y  iqq^^  that  a  person  dealt 

with  under  Chapter  XIX  Criminal  Procedure  Code  is  not  a  per" 
son  **  charged  with  or  convicted  of  an  offence,"  and  a  requisition  of 
seeoiity  cannot  with  any  accuracy  of  language  be  called  a  punish « 
ment.  But  of  course  an  enquiry  under  this  chapter  ought  to  be 
conducted  with  attention  to  the  ordinary  forms  of  Justice.  The 
party  defendant  should  have  every  opportunity  of  cross-examining 
the  witnesses  produced  against  him,  of  making  his  own  statement, 
and  of  calling  witnesses  in  his  own  behalf.  But  evidence  to  cha* 
racter  (bad  or  good)  should  be  general  and  not  particular,  it  being 
of  course  open  to  the  opposite  side  to  cross-examine  as  to  particu- 
lars as  to  the  party  may  seem  necessary  or  prudent.  It  is  for  the 
presiding  Magistrate  in  his  discretion  to  put  such  questions  to  the 
witnesses  on  either  side  as  he  considers  needed  to  inform  his  own 
conscience.  It  is  obviously  necessary  in  this  country  that  Magis- 
trates should  be  discreet  in  acting  under  Chapter  XIX  and  watch- 
ful that  the  Police  are  not  allowed  to  abuse  these  extraordinary 
provisions,  but  as  only  Magistrates  with  fall  powers  are  competent 
to  act  under  Chapter  XIX,  the  High  Court  may  fairly  hope  that 
tlie  power  given  by  this  chapter  will  in  general  be  exercised  dis- 
creetly. 


Proceedings,  22nd  December  1868. 

UPON  a  reference  from  tiie  Magistrate  of  the  Godavery  District,        ]86d 
forwarding,  under .  Section   404   of  the  Code  of  rrimmnl  I>eemher  2g. 
Procedure,  the  record  of  a  case  decided  by  him  under  Act  1  of 
1859,  and  requesting  instructions  as  to  whether  he  can  pass  a  sen- 
tence of  imprisonment  on  European  British  subjects  under  Act 
1  of  1859  and  with  reference  to  Act  18  of  1859, 

The  Court  made  the  following 

BuLiNO:— In  the  case  submitted,  a  European  British  subject 

was  convicted  and  sedteuoed  to  im- 
^rJ^^^  .»•  ^l;:^    priwnment  by  the  M«guit«te  under 
ritish  Bubjeot  under  dauae  f^t     clause  6,  Section  83  of  Act  1  of  1859 
Section  88  of  Act  1  of  1869,     41,^    ur— .!.•«.*    ou-      ■  a   ^      .«i  * 

(the  Merchant  Shippbg  Act.)     ^'^    Merchant    Shipping    Act.    The 

question  to  be  decided  is  whether  or 
not  the  Magistrate  had  jurisdiction. 
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1868.  The  only  seotion  in  Act  1  of  1859   which  expressly  tAven 

-  jurisdictiou  to  any  particular  Gonrt  is  the  1 1 2th  which  proTides  that 
*'  all  offenees  under  this  Act  made  punishable  by  any  penalty  may 
be  piosecutad  summa  rily  before  a  Magistrate."  If  this  stood 
alone,  it  would  perhaps  be  questionable  whether  a  Magistrate  or 
Justice  of  the  Peace  would  have  jmisdietion  in  such  a  case  as  the 
present,  but  that  is  a  question  which  it  is  now  unnecessary  to 
discuss,  for  it  appears  to  the  High  Court  that  Act  18  of  1809 
remoTes  all  doubt  from  the  subject.  The  intention  and  effect  of 
that  Act  appear  to  be  to  glTe  to  the  High  Court  jnrisdiction  over 
European  British  silbjects  in  respect  of  all  offences  not  before 
declared  punishable  otherwise  than  by  a  Magistrate-^of  all 
offences,  that  is  to  say,  not  expressly  made  puuishable  by  the 
Justices  of  the  Peace  in  the  Mof  ussil.  It  Yefy  plainly  dedarea 
that  the  law  had  made  no  provision  in  the  case  of  European 
British  subjects  for  the  punishment  of  offences  summarily  pnniih- 
able  by  a  Magistrate,  and  confines  the  jurisdiction  over  such  cases 
to  the  High  Court.  The  law  is  not  altered  by  the  Code  of 
Criminal  Procedure,  but  its  former  provisions  are  expressly  retained 
by  the  exceptions  in  Sections  24,  26. 

The  High  Court  are  therefore  of  opinion  that  the  Magistrate 
acted  in  this  case  without  jurisdiction,  and  his  proceedings  are 
accordingly  quashed. 


Proceedvngs,  Uh  January  1869. 

1809        PIASE  stated  by  the  Session  Judge  of  Salem  for  the  orders  of 
January  4.   \J    the  High  Court  under  Section  434  of  the  Code  of  Criminal 
Procedure, 

From  the  Proceedings  of  the  Session  Court  of  Salem,  it  ap- 
peared that  the  first  defendant  preferred  a  written  complaint  to  the 
Acting  Head  Assistant  Magistrate  of  Salem  in  the  month  of  Jvly 
1868  alleging  that  the  second  and  third  defendants  had  wrong, 
fully  broken  down  hia  hedge,  and  passed  through  the  middle  of  his 
standing  crop,  and  had  thrown  down  part  of  a  wall  which  the  com- 
plainant had  constructed  to  prevent  the  water  from  washing  awi^ 
his  soil,  and  had  abused  and  threatened  to  assault  him.  All  the 
parties- were  made  defendants  .on  the  ground  that  the  dispute  was 
likely  to  create  a  breach  of  the  peace.  The  first  defendant  alleged 
that  he  had  exclusive  possession;  and  that  the  second  and  third  de- 
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fendants  never  had  any  right  of  passage  over  it,  but  that  they        1869. 

had  always  gone  to  their  field  by  two  lanes,  one  to  the  north  and  the     ^"^"'^ — ^ 

other  to  the  south  of  the  Ist  defendant's  land.  The  second  and  third 

defendants'  case  was  that  their  land  and  that  of  the  first  defendant 

originally  belonged  to  the  same  owner,  and  that  he  used  to  pass 

over  the  land  which  now  belonged  to  the  first  defendant  when 

going  to  the  other  portion  of  the  laud,  and  that  for  the  last  thirteen 

years  they  have  done  the  same.    Four  witnesses,  called  on  behalf 

of  the  Ist  defendant,  declared  that  the  1st  and  3nd  defendant  had 

always  gone  to  their  field  by  the  two  lanes  and  had  never  passed 

over  the  land  of  the  Ist  defendant.    Four  witnesses  gave  evidence 

on  the  part  of  the  2nd  and  3rd  defendants.     One  stated  that  for 

thirteen  years  the  2nd  and  3rd  had  been  in  the  habit  of  passing 

over  the  Ist  defendant's  land,  but  that  for  a  year  they  had  not  done 

so.  The  other  witnesses  stated  that  the  2nd  and  3rd  defendants 

had  always  passed  over  the  1st  defendant's  land,  but  that  they  hsd 

not  done  so  since  May  last. 

The  Acting  Hea^d  Assistant  Magistrate  thought  it  probable 
that  the  pathway  had  not  been  used  for  the  first  time  this  year, 
because  it  was  a  short  cut  and  the  parties  had  held  the  adjacent 
lands  for  some  thirteen  years,  but  he  was  of  opinion  that  the 
alleged  right  was  not  exercised  throughout  each  year  of  the  thirteen ; 
the  date  of  discontinuance  in  ihe  present  year,  namelyi  Ghittrai 
(April,  May)  leading  him  to  the  conclusion  that  it  was  not  cus- 
tomary for  the  2nd  and  3rd  defendants  to  pass  over  the  land  of  the 
Ist  defendant  save  at  non -cultivation  seasons.  He  therefore  made 
an  order  under  Section  320  of  the  Code  of  Criminal  Procedure 
that  exclusive  possession  of  the  right  of  way  in  question  shall  not 
be  taken  by  Ist  defendant  against  2nd  and  3rd  defendants  save 
at  cultivation  seasons  only,  that  is,  from  the  beginning  of  sowing 
until  the  end  of  reaping,  or  until  the  1st  defendant  obtains  the 
decbion  of  a  competent  Court  adjudging  him  to  be  entitled  to  the 
excusive  possession  he  claims. 

The  Session  Judge  came  to  the  conclusion  that  the  order  was 
contrary  to  law  ;  1st,  because  the  2nd  and  3rd  defendants,  who 
alleged  that  they  had  a  right  of  passage  for  themselves  which  they 
had  exercised  uninterruptedly  for  thirteen  years,  failed  to  prove 
th&t  they  had  ordinarily  exercised  such  right  within  three  months 
from  the  date  of  the  institution  of  the  enquiry ;  and  secondly 
because  the  2nd  and  3rd  defendants  did  not  allege  that  they, 
had  such  right  of  passage  at  non  cultivation  seasons^  and  had  exer- 
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1869.       cised  sack  right  duriog^^the  last  of  such  seasons,  and  it  was  not  com- 
Januarif  4>    ^^^^  ^  ^j^^  Magistrate  to  impose  a  new  servitude  upon  th« 

first  defendant's  land. 

The  High  Court  made  the  f oDowing 

Ruling:— The  order  in  this  case  was  passed  by  the  Head 

Assistant  Magistrate  under  Section 
The  Jurisdiotion  given   by  u   n  •     •     in 

Section  820  of  the  Code  of    320  of  the  Code  of  Criminal  Proce- 

Criminel  Procedure  to  decide     ^  j^    ^^^^^    tliat  "    exclusive 

lor  a  time  the  nght  to  enjoy-     ^ 

mentof  property  should  not  be     possession  of  a   right   of  way"    over 

S^'^^Sr^lIeSf  Irt defendant's  land  ".hall  not  b. 

only  eridenoe  ii  thai  of  user  it  taken  by  the  1st   defendant   against 
shonld  be   snch    as  to    show  ,        ,  «   ,   ,  *     ^      .  ^       i^- 

satisfactorily  acta  of  enjoy-  2nd  and  3rd  defendants  save  at  culti- 

ment  exercised  as  a  matter  of     „.4.«  „  .*»«»-/%«■    rk«ltr  V    «      frnm    thu 
right  and  permitted  anioter-     ^a*»on  seasons   only,  t.  e..   from    tne 

rantedly  for  some   consider-     be^nning  of   sowing   till  the  end   of 
able  lengthof  time.  r^t^^mg,  or  until  Istdefendant  obtains 

the  decision  of  a  competent  Court  a4)udging  him  to  be  entitled  to 
the  exclusive  possession  which  he  claims." 

The  grounds  upon  which  the  Session  Judge  considers  this 
order  illegal  are  two  :  — firstly,  because  the  2nd  and  3rd  defen- 
dants had  not  exercised  the  right  of  way  which  they  claimed 
within  three  months  of  the  institution  of  the  enquiry  ;  and 
secondly,  because  the  right  which  they  claimed  wss  a  right  of 
passage  at  all  times  and  not  at  cultivation  seasons  only*  and  that 
it  was  not  competent  to  the  Magistrate  to  impose  on  Ist  defend- 
ant's land  a  servitude  different  firom  that  claimed. 

The  High  Court  are  unable  to  see  any  force  in  the  latter 
objection.  The  fact  that  the  parties  set  up  a  right  to  use  at  all 
times  would  not  preclude  the  Magistrate  from  finding  that  they  had 
the  less  right  to  use  in  the  way  claimed  at  particular  seasons. 
The  first  objection  then  vanishes  also,  for  the  Magistrate  having 
found  the  right  to  be  one  which  "  exists  at  particular  seasons," 
it  is  non-user  during  the  last  season,  and  not  non-user  within 
the  three  months  last  past,  which  would  preclude  his  milking  an 
order. 

T9ie  facts  of  this  case,  however,  have  suggested  to  the 
Chief  Justice  and  Judges  the  necessity  of  making  it  very  clearly 
understood  that  the  jurisdiction  given  by  Section  320,  to  decide 
for  a  time  the  right  to  enjoyment  of  property,  should  not  be 
exercised  except  on  clear  and  satiafaotoiy  proof.  Where^  as  in 
the  present  instance,  the  onjly  evidence  offered  is  that  of  iuer»  i^ 
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■hould  be  finch  as  to  show  satififactorily  acts  of  enjoyment  exer-        1869. 
oised  as  a  matter  of  right  and  permitted   uninterruptedly  for  — S222Z — 
some  considerable  length  of  time. 


Proceedings,  15th  Januai^y  1869. 

UPON  reading  the  Proceedings  of  the  Session  Court  of  Rajah-        ^^^^• 
mundry,  dated  17th  December  1868,  No.  65,  (in,Mary — ._ 

It  appeared  that  five  prisoners  were  tried  by  the  Magistrate 
of  the  Godavery  District  for  three  separate  offences  under  Seotion 
457  of  the  Indian  Penal  Code,  for  that  they  had,  on  or  about  the 
21st  aud  22nd  of  October  1868,  broken  into  the  houses  of  the 
three  prosecutors  at  night  and  stolon  property  therefrom.  The 
cases  were  numbered  33,  34  and  35  of  1868,  on  the  file  of  the 
Mligistrate  of  the  Godavery  District.  The  prisoners,  who  admit- 
ted their  guilt,  were  convicted.  In  Nob.  33  and  34,  no  sentence 
Was  recorded.  In  No.  35  the  Court  found  that  the  prisoners 
were  guDty  of  the  offences  specified  in  the  charges  in  case  Nos. 
33,  34  and  35,  namely,  that  they  had  committed  house-breakings 
by  night  with  intent  to  commit  theft,  and  dii*ectcd  that  they  be 
each  rigorously  imprisoned  for  a  period  of  4  years  under  Sec- 
tion 457  of  the  Indian  Penal  Code  and  Section  46  of  the  Code  of 
Criminal  Procedure. 

The  High  Court  made  the  following 

Ruling  : — ^The  Session  Judge  should  have  pointed  out  to  the 

Magistrate  that  the  form  of  his  sen- 

Where  priionera  are  convic<     f^«^«  :„  ^^.m^-^^^^^ 
tod  of  separate  offencei^aaepi^     tence  IS  erroneous, 
rato  eentence  sbonld  be  passed  The   prisoners   were  convicted    of 

S.r^erp.^t.:B?St"    »!:"«  "?"*»•  oSFenoeB,  but  the  Ma- 
■econd  case  should  commence    gistrate  has  passed  a  single  sentence 

?:«  fi«t'^^::*Sr.  "*  *^*  '*    °f  ^y^*™*  rigorousimprUonment.  If. 

on  appeal,  the  conviction  in  one  or 
two  of  the  cases  had  been  reversed,  it  would  not  have  been 
practicable  to  determine  to  what  portion  of  the  aggregate  impri- 
sonment the  prisoners  remained  liable.  The  proper  course  was 
to  pass  a  separate  sentence  in  each  case  directing,  with  reference 
to  Seotion  46  of  the  Code  of  Criminal  Procedure,  that  the  impri- 
donment  in  the  second  case  should  commence  after  the  expiration 
pf  that  in  the  first  and  so  on. 
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1869.  A  copy  of  these  proceedings  riiould  be  sent  by  the  Session 

**"'*^ Jadge  to  the  Magistrate  for  his  future  guidance. 


Proceedings,  \6th  January  1869. 

1869.        TTPON  reading  the  Proceedings  of  the  Session  Court  of  Rajah- 
Janwsrjf  16.   U     mundry,  dated  22nd  ultimo  in  case  No.  120  of  1868^  on  the 
file  of  the  Joint  Magistrate  of  the  Godavery  District, 

The  Court  made  the  following 

Ruling. — In  this  case  there  were  two  defendants  before  the 

Acting  Joint  Magistrate  :  the  second 
A  Hagiitnite  bM  no  power  "  ,      «      .      «  ^    «  . 

to  seize  the  property  of  a  per-     was  released  under  Section  250  of  the 

^rnlS^tt^^rrbiJ:  CodeofCrimin^  procedure,  but  th, 

direotedtopayafine.  Norh«8  first  was  convicted  of  theft  and  sen- 
a  Hagiatrate    power  to  take  ,  ^       .  -.  r 

property  from  one  defendant  tensed  to  rigorous  mipnsonment  for 

and  give  it  to  another  defend-     ig  months.     The   first  defendant  ap- 
antt  ^ 

pealed  to  the  Session  Court,  but  his 

appeal  has  been  dismissed. 

The  property  stolen  consisted 'of  four  buUocks,  two  of  whidh 
were  subsequently  purchased  from  the  first  by  the  2nd  defendant. 
The  Acting  Joint  Magistrate  finds  that  the  bargain  was  made  by 
the  2nd  defendant  without  any  guilty  knowledge,  and  he  was 
therefore  projierly  discharged.  But  at  the  end  of  his  Calendar  the 
Magistrate  says,  ^'  with  the  prisoner  (Ist  defendant)  there  are 
Rupees  7-9,  and  this  amount  I  have  given  to  the  2nd  defendant, 
as  part  of  the  purchase  money  paid  by  him." 

It  appears  to  the  High  Court  that  this  part  of  the  Magistrate's 
proceedings  is  bad  for  two  reasons ;  first,  because  the  1st  defen- 
dant has  not  been  sentenced  to  fine,  and  without  such  sentence  the 
Magistrate  had  no  power  to  seize  his  property ;  secondly,  the 
Magistrate  had  certainly  no  power  to  take  the  property  of  one 
defendant  and  give  it  to  another.  Section  44  of  the  Procedure 
Code  provides  for  the  award  of  compensation  for  loss  or  damage 
caused  to  any  person  by  the  offence,  but  the  loss  in  this  case 
caused  to  the  2nd  defendant  cannot  be  considered  as  a  result  o£ 
the  theft  within  the  meaning  of  that  section. 

A  copy  of  these  proceedings  should  be  sent  to  the  Acting 
Joint  Magistrate  by  the  Session  Judge. 
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Proceedings,  ilk  February  1869. 

UPON  a  reference  by  the  Acting  Magistrate  of  Cuddapah,  refer-        1869. 
ring  for  the  orders  of  the  High  Court,  under  Section  434  of  — ^  ^"^^ 
the  Code  of  Criminal  Procedure,  the  Proceedings  of  the   2nd    * 
Class  Subordinate  Magistrate  of  Bayachoty  in  Case  No.  48  of  1868, 
as  contrary  to  law,  the  Conrt  made  the  following 

Ruling  : — ^This  case  has  been  referred  as  regards  one  of  the 

Section  266  ol  the  Code  ct  P"**"""   '^  *>»«    «*°rt   ground  that 

CriuiiDal   Procedure  only  re-  the  Subordinate  Magistrate  convicted 

quiree  the  Magistrate  to  hear  ,.         .^u      ^  •    •       x 

such  witneweT  as  the  accused  ***Di  Without  examining  two  witnesses 

shall  produoe  in  his  defouce.  ^^om  he  Cited,  this  being  "  contrary 
to  the  express  provisions  of  Section.  266,  Chapter  XV  of  the  Code 
of  Criminal  Procedure."  It  does  not  appear  however  that  this 
defendant  produced  the  witnesses  named  by  him,  and  Section  26S 
only  requires  the  Magistrate  to  bear  such  witnesses  as  the  accused 
shall  produce  in  his  defence.  There  is  not  in  Chapter  XY  any 
provision  corresponding  to  Section  253  in  Chapter  XIV.  Sections 
262  and  263  provide  for  tlTe  summoning  of  witnesses  in  certain 
cases,-  but  it  does  not  appear  that  this  case  was  within  Section 
262,  and  the  power  given  by  Section  263  is  entirely  at  the  dis- 
cretion of  the  Magistrate.  The  Subordinate  Magistrate  may 
have  exercised  an  unwise  discretion  in  not  sending  for  defendant's 
witnesses,  but  the  High  Court  are  unable  to  say  that  there  was 
an  illegality  in  his  proceedings  requiring  them  to  quash  the  con- 
viction. 
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1869.         TT 

Uj 


Proceedings,  5th  February  1869. 

February  5.    IJ  pQN  a  reference  by  the  Magistrate  of  Bellary, 

The  High  Court  paseed  the  following 

RuLiKO: — In  this  case  5  prisoners  were  convicted  by  the  Gooty 

Subordioate  Magistrate  under  Section 

tht  PW cl u'aieglf  I'ft:  379  of  the  Indian  Penal  Code  of  hav- 
owner  has  given  up  all  pro-  ing  committed  theft,  in  having  dug  up 
perty  in  and  all  poaaeariou  of     ,.  *       i.   n     i_      i_-  i.    xi_ 

tke  BQbject  of  the  alleged  *^e  carcase  of  a  bullock  which  the 
^^^^'  owner,  suspecting  it  to  have  been  poi- 

soned, caused  to  be  buried. 

The  High  Court  are  of  opinion  that  the  conviction  is  illegal  as 
the  owner  had  obviously  given  up  all  property  in,  and  also  all  poa- 
sessiou  of,  the  subject  of  the  alleged  theft.  They  accordingly  quash 
the  conviction  and  direct  that  the  prisoners  be  forthwith  discharged 
from  custody. 


Proceedings,  9th  February  1869. 

I860.       "p  EAD  letter  dated  the  7th  January  1869,  No.  4,  from  the  Hagis- 
Pdmiary  9.  J\,    ^^^  ^^  g^^^j^  ^^^^^  forwarding  for  orders  of  the  High  Court 

a  reference  made  by  the  Joint  Magistrate   in  the  matter  of  two 
cases  thrown  out  by  the  Acting  Judge  without  trial. 

The  accused  were  committed  for  trial  to  the  Session  Court  of 
Cuddalore  in.cases  Nos.  120  and  1 2 1  on  the  file  of  the  Session  Court 
The  accused  had  been  already  discharged  under  Section  225  of  the 
Code  of  Criminal  Procedure  by  the  Sub-Magistrates  of  Mauargoody 
and  Yerdachellum.  The  Joint  Magistrates  ordered  the  cases,  which 
were  exclusively  triable  by  theSession Court, to  be  committed  by  the 
same  Sub-Magistrates  who  had  previously  discharged  them.  The 
Session  Judge  discharged  the  accused  without  trial  because  the 
accused  had  been  discharged  under  Section  225  of  the  Code  of 
Criminal  Procedure  and  the  offences  charged  were  only  triable  by  the 
Session  Court,  and  the  commitments  had  not  been  directed  by  the 
Session  Court  under  Section  359  of  the  Code  of  Criminal  Procedure. 
The  Session  Judge  observed  that,  in  cases  triable  exclusively  by  the 
Session  Court  when  the  Magistrate  of  the  District  or  other  officer 
exercising  the  powers  of  a  Magistrate  was  of  opinion  that  there 
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had  been  an  improper  discharge  of  the  accused  by  the  Snb-Magis-       1869. 

trate  under  Section  825,  it  was  competent  to  the  Magistrate  to 1^-L. 

take  up  the  case  himself^  and  if  necessary  commit  the  accused,  and 
he  referred  to  Sections  225  and  425  of  the  Code  of  Criminal  Pro- 
cedure in  support  of  his  view. 

In  forwarding  the  proceedings  for  the  consideration  of  the 
High  Court,  the  Magistrate  of  South  Aroot  stated  that  the  propriety 
of  the  committals  seemed  to  hinge  on  the  point  whether  the  Sub- 
Iftifgistratea  concerned  acted  on  their  own  convictions  or  merely  in 
obedience  or  deference  to  the  Joint  Magistrate.  The  cases  had  been 
dbmissed  when  the  Joint  Magistrate  interfered  as  the  supervising 
officer  and  recoided  his  own  views,  and  it  was  after  the  receipt  of 
this  opinion  in  the  form  of  an  order  that  the  subsequent  committals 
were  made.  In  noticing  the  case  at  all,  the  Joint  Magistrate  was 
strictly  carrying  out  the  orders  of  the  High  Court  as  communicated 
in  the  Government  Proceedings  oC  the  12th  November  1867,  and 
the  Joint  Magistrate  explained  that  his  interference  was  limited  to 
a  mere  expression  of  opinion  and  was  not  intended  by  him  to  cou« 
trol  the  Sub- Magistrate,  nor  was  it  so  viewed  by  the  Sub-Magistrate. 

The  High  Court  passed  the  following 

BuLiNo : — The  accused  persons  in  these  two  cases  were  dis- 

AMsgbtrate  of  the  District  charged  by  the  Acting   Session  Judge 

haj  no  power  to  direct  a  Sub-  o£  Cuddalore  at  the  December  Sessions 
ordioate  Magistrate  to  com- 
mit for  trial  in  the  Session  withont  trial  on  the  ground  that  their 

have  been  disch^ST  by'the  commitment  had   been  illegal.    They 

Sabordinate   Magistrate,  and  had  been  originally  discharged  by  the 

anch  committal  when   made  *  «         i 

by  the  Subordinate  Magiatrate  Siibordinate  Magistrate  at  the  close  of 

ia  illegal.  The  Seasion  Court  j^jg  preliminary  enquiry,  but  the  divi- 
la    the    only    authority    em-  '^  ^       -».      »i 

powered  by  law  to  direct  a  sional  Magistrate  took  a  different  view 

comnuttal.  ^^    ^j^^^^   criminality    and   urged    his 

opinion  upon  the  Subordinate  Magistrate  with  such  effect  that  the 
latter  recalled  his  order  of  discbarge,  and  upon  the  same  evidence 
committed  them  to  take  their  trial  before  the  Session  Court.  The 
Acting  Session  Judge  says  that  the  commitment  was  ordered  by 
the  divisional  Magistrate,  but  the  Joint  Magistrate  himself  denies 
this.  He  says  that  he  exercised  no  pressure  but  the  pressure  of 
argument,  that  he  left  it  quite  open  to  the  Subordinate  Magistrate 
to  form  bis  own  judgment,  and  that  upon  bis  representation  of  the 
law  and  facts  of  the  case  the  Subordinate  Magistrate  perceived 
that  he  had  been  wrong  and  determined  to  commit.  The  High  Court 
agree  with  the  Acting  Session  Judge  that  under  the  circumstancea 
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1869.       ihe  aommitinent  must  be  taken  to  have  been  by  order  of  the  Joint 

'  Magistrate.    The  Snboidinate  Magistrate  could  not  reasonably  be 

expected  to  form  a  calm  jndgment  after  arguments  had  been  ad- 
dressed to  him  by  his  superior  in  the  form  of  an  order  and  with  the 
avowed  object  among  other  things  of  *'  testing  his  powers  of  appre- 
ciating argument." 

It  was  certainly  the  duty  of  the  Joint  Magistrate  to  record  the 
opinion  which  he  entertained  of  the  defect  in  the  Subordinate 
Magistrate's  proceedings,  but  his  remarks  should  have  been  made 
with  the  view  of  iostruction  and  of  checking  a  similar  miscarriage 
in  future^  not  in  order  to  bring  about  a  second  and  different  deci- 
sion in  these  particular  cases.  With  regard  to  these  bis  plain 
though  undoubtedly  more  troublesome  duty  was  to  take  them  up 
himself  afresh  and  make  himself  responsible  for  the  commitments. 
This  of  course  would  not  prevent  a  superior  Magistrate  from  sug- 
gesting a  further  enquiry  in  a  case  where  ho  considered  that  the 
enqairy  had  been  defective  and  not  merely  that  the  Subordinate 
Magistrate  had  arrived  at  an  erroneous  conclusion.  The  Session 
Court  is  the  only  authority  empowered  by  law  to  direct  a  committal. 

The  High  Court  think  it  right  to  add  their  opinion  that  under 
all  the  circumstances  it  is  not  expedient  that  any  further  proceed- 
ings should  be  taken  in  either  case,  unless  indeed  the  parents  of 
the  gtrl  in  th^  case  under  Section  363  should  choose  to  institute  a 
fresh  prosecution. 

Proceedings,  12th  February  1869. 

1869.       TT  PON  reading  the  record  of  the  evidence  and  proceedings  in 
February  12.    {J     ^^^^  5   and  6   of  the  Calendar  of  the  Session  Judge  of 
Chingleput  for  1869. 

It  appeared  that  two  persons  named  Namashiva  Charry,  and 
Sadashiva  Charry,  described  as  goldsmiths  and  village  shroffii,  were 
tried  and  convicted  by  the  Session  Court  of  Chingleput  upon 
charges  of  having,  at  Serukundrum,  being  public  servants,  that  is 
to  say  village  shroff,  and  being  in  that  capacity  entrusted  with 
money  due  to  Government,  committed  criminal  breach  of  trust 
in  respect  thereof  by  criminally  misappropriating  the  same  and 
that  they  had  thereby  committed  offences  punishable  under  Sec- 
tion 409  of  the  Indian  Penal  Code.  They  were  also  charges  ^t 
abetment  against  the  prisoners  under  Sections  109  and  409  of  th^ 
Penal  Code. 
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It  appeared  from  the  evidence  that  it  was  the  prisoners'  duty        1869. 

,      _,  ,  ,  .  .         <i       1  ^   Ftbi'uary  12. 

to  receive  the  Government  dues  and  to  give  receipts  for  the  amount 

received  and  to  remit  the  amount  to  the  Talook  Officer,  and  that 
the  amount  so  lemitted  fell  short  of  the  amount  received  by  the 
prisoners  and  for  which  they  had  given  receipts.  The  prisoners 
received  maniem  lands  and  perquisites  for  the  performance  of 
their  duties. 

The  prisoners  were  charged  in  Nos.  2,  3,  4,  5  and  6  of  1868 
On  the  file  of  Session  Court  of  Chingleput,  and  Sadashiva  Charry 
was  convicted  of  four  and  tlje  other  prisoner  of  seven  distinct  of- 
fences. 

In  No.  6  only  sentence  was  passed  upon  the  prisoners,  and 
Sadashiva  Charry  was  ordered  to  undergo  four  years*  rigorous  im- 
prisonment, and  Namashiva  Charry  was  transported  for  seven 
years,  the  first  named'  under  Section  409,  and  the  other  prisoner 
under  Sections  109  and  409  of  the  Penal  Code. 

In  No.  5  it  appeared  that  grain  and  not  money  was  received 
from  the  ryot^  and  the  prisoners  promised  to  give  credit  for  Ru- 
pees 25-8  in  respect  thereof  and  gave  a  receipt  for  that  amount. 

The  High  Court  made  the  following 

Ruling:— In  these  cases   two  goldsmiths  or  village   money- 
lenders have  been  convicted  on  vari- 

A  village  shroff  whone  duty  ,  #      .     .      ,  i.         ^    t>  ^       ^ 

it  was*  to  aMist  in ,  collecting     ous  charges  of  cnmmal  breach  of  trust 

the  public  revenue  received  ^^jj     servants,  that  is  to  say,  as 

grain  from  ryots  and  gave  re-  *^  '  .    . 

ctfipts  as  if  for  money  received     village  shroffs,  whose  duty  it  is  among 

™'ent'"Hdd'  'tb.T'knX  other  tbiuga  to  assist  in  coUectiog  the 
not  be  convicted  of  criminal  revenue.  No  sentence  has  been  pass- 
breach  of  trust  by  a  public  acr-  J  .  .  ^  XT  /!  -„T.  4.1.  ^ 
vant  under  Section  409  of  the  cd  except   m   case  ^o.   6,  when   the 

Penal  Code,  aa  he  waa  not  att-     Session  Judge  took  all  the  cases  into 
thoriaed    to  receive  the  pub- 
lic revenue  in  kind,  and  the     consideration  and  sentenced  the  pri- 

Slf  Luh.Srf^d^hlS^e'ir.    ««er8  «8pectively  to  4  years'  rigorous' 
aelf  from  liability  for  the  re-    imprisonment  and  7  years'  transporta- 
^'*""*'  tion  under  Seotioti  409  of  the  Penal 

Code. 

It  appears  to  the  High  Court  that  the  conviction  in  case  No. 
5  is  bad.  The  1st  prisoner  has  thought  fit  to  plead  guilty,  but  his 
plea  must  be  taken  to  have  been  to  the  facts  only.  In  that  case 
the  prisoners  received  grain  from  certain  ryots  and  in  return 
granted  receipts  for  the  publio  revenue  as  if  for  money  received. 
But  this  appears  to  have  been  merely  a  private  arrangement. 
Tfat  shroff  could  not  receive  the  grain  as  a  public  servant,  for  he 
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1S69.        ^as  not  anthorised  to  receive  the  public  revenue  in  kind :  and  the 

Fehrvary  12.  * 

'• pcurtj  who  80  delivered  the  graia  did  not  tliereby  diadiarge  him- 

aelf  from  liability  for  the  revenua. 

Exactly  the  same  objection  applies  to  the  conviction  of  both 
prisoners  under  counts  3  and  4  in  case  No.  6,  but  in  this  case  the 
small  sum  of  Annas  8  appears  to  have  been  paid  in  money,  and 
in  respect  of  this  sum  the  conviction  under  Section  409  is  good 
upon  the  Ist  and  2nd  counts. 

The  conviction  therefore  in  case  No.  5  is  set  aside,  and  that 
in  No.  6  is  also  set  aside  except  as  respects  the  sum  of  8  Annas 
on  the  1st  and  2nd  counts.  This  being  so  and  for  other  reasons 
it  appears  to  the  High  Court  that  the  sentences  passed  in  No.  6 
are  very  unnecessarily  severe.  It  is  accordingly  ordered  that  they 
be  and  they  hereby  are  modified,  and  instead  of  the  punishments 
thereby  imposed,  the  prisoners  Sadashiva  Charry  and  Namashiva* 
Charry  are  hereby  sentenced  to  be  kept  in  rigorous  imprison- 
ment for  a  period  of  2  and  3  years  respectively. 

The  Session  Judge  will  observe  that  if  the  conviction  in  No. 
6  Lad  been  found  wholly  bad,  the  entire  sentence  which  legally 
stands  as  a  sentence  in  No.  6  alone  would  have  fallen  through  and 
there  being  no  sentence  at  all  in  cases  2,  3  and  4,  the  prisoners 
must  of  necessity  have  been  released.  Section  46  of  the  Code  of 
Criminal  Procedure  indicates  the  proper  procedure  to  be  followed 
when  a  prisoner  is  convicted  at  one  time  of  two  or  more  offences. 


Proceedings,  \2th  February  1869. 

1869.  TTPON  a  reference  from  the  Acting  Magistrate  of  Tiiinevelly,  re- 
Pehruary  18.  \j  fening  for  the  orders  of  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure,  two  orders  passed  by  the  Sub- 
ordinate ICagistrates  of  Sattur  and  Virduputty  respectively,  which 
the  Magistrate  considered  contrary  to  law ;  the  records  of  the 
cases  showed  that  on  the  13th  of  October  1868,  the  Sub-Magistrate 
of  Yirdupulli  under  Section  62  of  the  Code  of  Criminal  Procedure 
issued  an  order  addressed  to  Palukurapa  Tavcr  residing  at  Bagu- 
nada  Tevarpati  attached  to  Nedimgulam  which  was  in  the  follow- 
ing terms : — 

Whereas  on  the  Government  Nattam  land  lying  unoccupied  in 
the  said  village,  and  which  is  of  much  service  to  the  people  in 
general,  you  have  recently  laid  stones  and  constructed  thereon  a 
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granary  with  straw,  which  oonstruction  is  likely  to  cause  obstruc-       1869. 
tion  to  the  public,  I  do  hereby  direct  that  you  shall  within  15  ^^''^^  ^g- 
days  from  this  date  remove  the  said  granary  and  vacate  the  ground. 

On  the  17th  October  1868,  the  Sheristadar,  Sub-Magistrate 
of  Satur  Taluk  issued  under  Section  62  of  the  Code  of  Criminal 
Procedure  an  order  to  two  persons  residing  in  the  village  of  Seval« 
puUi.    The  order  was  as  follows ; — 

Whereas  it  is  brought  to  my  notice  that  the  north  wall  of 
the  building  occupied  by  you  is  in  a  falling  state,  that  the  south 
wall  is  weak,  that  the  roof  has  fallen  down,  and  that  the  said  walls 
are  likely  to  break  down  and  thereby  to  cause  danger  to  the  peo- 
ple, you  are  hereby  required  to  remove  the  walls  and  to  clear  the 
place. 

Copies  of  the  two  orders  were  sent  to  the  High  Court  by  the 
Magistrate  of  Tinnevelly  for  the  purpose  of  being  set  aside  as  be- 
ing contrary  to  law. 

The  High  Court  made  the  following 

Ruling  : — In  both  these  cases  the  directory  part  of  the  order 

is  that  a   building  shall  be  removed, 
Orders  by  Sub-MagUtrttea,     t^^.  ^^  ^^^^^^  g^^ted  is  different:  in 
in  one  case  direoimg  tne  remo-       ,      «  ,  j  •       t         . 

val  of  a  house  on  the  ground     the  first  case  the  ground  is  that  the 

J^apa^oo'ndlSr^d  i^    ^^""^  » '"  »  dilapidated  and  danger- 
the  other  directing  the  re-    ous  condition,  while  in  the  second  the 
moval   of  a   granary  onthe«,,,     .--.^, 
gronnd  that  it  had  been  im-    Subordinate   Magistrate    appears  to 

properly  erected  upon  land  }^yQ  found  that  the  building,  a  per- 
required  to  be  kept  unoecn-  ^'      '^ 

pied  for  comtnon   pnrpoeesi    fectly  new  granary,   had  been  impro- 

CoTrt  wt%hfsaV.M^i:    perlj  erected  without  leave  in  a  plot 
irate  acted  withont  Jnrisdic-    of  ground   required  to  be  kept  un« 
^'  occupied  for  common  purposes.    No 

particular  provision  of  the  law  is  recited  in  either  order,  but  they 
were  probably  intended  to  be  passed  under  Section  62  of  the 
Code  of  Criminal  Procedure,  which  alone  empowers  a  Subordinate 
Magistrate  to  pass  an  order  of  this  description  at  all. 

It  is  clear  however  that  the  first  case  would  fall  within  the 
special  provisions  of  the  Chapter  (XX)  relating  to  local  nuisances 
(Section  308)  which,  as  frequently  ruled,  would  exclude  the  gene- 
ral jurisdiction  under  Section  62.  The  second  case  may  or  may 
not  fall  under  Chapter  XX,  but  is  certainly  not  within  the  pur- 
view of  Section  62. 
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1869.  The  High  Court  are  therefore  of  opinion  that  the  Subordinate 

—— Miigistrates  in  both  cases  acted  without  jurisdiction  and  their 

orders  are  accordingly  hereby  set  aside. 


Proceedings,  30^^  April  1869. 

1869.  ttPON  reading  the  Proceedings  of  the  Session  Court  of  Chingle- 
Feiruar7f_U^  [j  p„|.^  ^^^^^  26th  February  1869,  reviewing  on  appeal  the  Pro- 
ceedings in  Calendar  in  Case  No.  13  of  1 869,  on  the  file  of  the 
Joint  Magistrate  of  Poonaznallee,  and  also  letter  from  the  Session 
Judge  of  Chingleput^  let  April  1869,  submitting  the  record  in  the 
above  case  in  accordance  with  the  Proceedings  of  the  High  Courts 
dated  23rd  March  1869. 

The  High  Court  made  the  following 

Ruling: — The  Joint  Magistiate  convicted  the  accused  under 

Section  456  of  the  Penal  Code  and 

toUltiX-^XS  "e-tenc^d  ^^'^  to  12  moatba'  rigo«,us, 

by  a  Magistrate  and  ooDfirmed  imprisonment  and  to  pay   a  fine   of 

on  appeal  by  the  Court  of  -^^  -^  .       ■•  *     i^  ^         i» 

Se«ion  under  Sections  405  and  200  Bupees,  Or  in   default  to  suffer 

428  of  the  Criminal  Procedure     Q  months*  further  rigorous  imprison- 
ment.   On  appeal,  the  Session  Court 
confirmed  the  conviction  and  sentence. 

2.  The  High  Court  are  of  opinion  that  the  sentence  is  un- 
duly severe.  Assuming  the  facts  found  by  tbe  Magistrate  to  have 
been  proved,  the  sentence  is  wholly  out  of  proportion  to  the 
offence.  Under  Section  405  of  the  Criminal  Procedure  Code» 
they  resolve  to  reduce  the  sentence  to  three  months'  rigorous 
imprisonment. 

3.  As  this  is  the  first  occasion  on  which  the  High  Court  have 
exercised  their  powers  of  revision  under  Section  405  in  the  case 
of  a  sentence  passed  by  a  Magistrate  and  confirmed  on  appeal  by 
the  Court  of  Session,  the  question  was  referred  to  a  full  Court  and 
it  was  unanimously  decided  in  accordance  with  a  decision  of  the 
Full  Bench  in  Calcutta  on  20th  June  1866,  that  reading  Section 
405  with  Section  428,  this  Court  has  the  power  of  mitigating  a 
sentence  passed  by  a  Magistrate  and  confirmed  on  appeal.  The 
Court  entertain  no  doubt  that  the  words  in  Section  405  *'  tried  by 
any  Court  of  Session''  mean  "  tried  by  a  Court  of  Session  sitting 
either  as  a  Court  of  Original  or  as  a  Court  of  Appellate  jurisdic- 
tion/^ 
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Proceedinga,  8tk  March  1869. 

UPON  reoeipt  of  a  letter,  dated  19th  February  1869,  from  the        iMd- 
Session  Judge  of  Gnntoor,  submitting  certain  remarks  with  — 

reference  to  the  Proceedings  of  the  High  Court,  dated  30th  Jann* 
iary  1869, 

The  High  Court  pastred  the  following 

HuLiNO. — ^The  Session  Judge  convicted  the  1st  prisoner  iii 

Calendar  Case  No  1  of  1869  of  Rape, 

According  to   Sec.  114  of    itnd  the  2nd,  3rd,  and   4th  prisoners 
the  Penal  Code,  if  the  nature  '     T*  .  *^ 

of  the  act  constituteii  abet-    of  abetment  of  Rape,     it  was  pointed 

ment,  the  abe  ttor,  if  pnsaent,       ^  ^    j^     ^j^^  ^j^    2nd,  3rd,  and  4th 
le  to  be  deemed  to  have  com-  *"«i  ^*^t  «.M«^t*i 

mitted  the  offeooe    though    prisoners  having  been  present  aiding 
in    point  of   fact  another  »6-  *    ^    ^^.         «      iji         n       ^i 

tually  committed  it.  »nd  abetting  should,  under  the  pro- 

visions of  Seotron  114  of  the  Penal 
Code,  have  been  convicted  of  the  principal  offence.  The  Session 
Judge  now  observes  that  in  his  opinion  "  the  distinction  between 
*'  doing  an  at:t  and  helping  to  do  it,  however  much  the  guilt  may 
'*  be  the  same,  should,  if  possible,  be  preserved-^otherwise  that  izk 
**  this  case  the  4th  prisoner  who  kept  away  the  other  little  girls 
**  must  be  found  guilty  of  having  sexual  interoourse  with  the 
**  prosecutrix  against  her  wiU." 

2.  The  High  Court  obselrve  that  the  difficulty  utider  which 
the  Session  Judge  appears  to  labor  is  purely  imaginary  and  capa- 
ble of  easy  solution.  Section  114  of  the  Penal  Code  simply 
provides  for  the  punishment  of  what  the  English  Law  calls  prin- 
cipals in  the  second  degree — A  person  present  abetting  an  offence 
is  to  be  deemed  to  have  committed  the  offence,  though  he  does  not 
in  fact  do  so  any  more  than  a  principal  in  the  second  degree  does. 
Hence  *'  all  who  are  present  aiding  and  assisting  a  man  to  commit 
a  Rape  are  principal  offenders  in  the  second  deg^e  whether  they 
be  men  or  women,"  (1  Rues.  906)  ;  and  hence  Lord  Audley  (A 
Howell's  St.  Trials  401)  was  convicted  as  a  principal  of  a  rape  on 
his  own  wife  because  he  aided  another  to  ravish  her.  There 
are  several  modes  of  abetment  defined  in  the  Penal  Code.  One 
is  instigating  another  to  commit  an  offence.  If  A  instigates  B 
to  murder  Z,  he  commits  abetment ;  if  absent,  he  is  punishable 
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as  an  abettor,  and  if  the  offence  itt  oommitted,  then  under  Section 
109 ;  if  present,  he  is  by  Section  114  to  be  deemed  to  have  com- 
mitted the  offence  and 'is  punishable  as  a  principal.  Another 
mode  of  abetment  is  by  iuteutioually  aiding,  by  any  act  or  illegal 
omission,  the  doing  of  an  o^eiice.  A  aids  B  to  murder  Z;  if 
ikbsent  he  is  punishable  tts  an  abettor  &ud  may  be  liable  libd^ 
Section  109  ;  if  present  then  he  is  to  be*  deemed  as  ffluch^  hsVe 
committed  the  offence  as  if  he  had  struck  the  fatal  blOVr.  The 
meaiiiug  of  Section  114  is  that  if  the  nature  of  the  act  doilo 
constitutes  abetment,  then,  if  present,  the  abettor  is  to  be  deemed 
to  have  committed  the  offence  though  in  point  of  fact  another 
actually  committed  it. 

Proceedinge,  Sth  March  186&. 

UPON  a  reference  by  the  Acting  Session  Judge  Of  Calidut,  refer- 
ring for  the  orders  of  the  High  Courti  under  Section  434  of 
the  Code  ot  Criminal  Procedure,  the  Proceedings  of  the  Acting 
Uead  Assistant  llagistrate  of  Malabar,  dated  the  18th  December 
1868,  as  contrary  to  law, 
The  High  Court  made  tlie  following 

KuuNO. — In  this  case  the  Head  Assistant  Magistrate  took 

personal  security  from  feileveu  persons 
to  keep  the    peace  for  six  months  in 
sums  varying  from  liOO  to  50  Rupees 
each,  and  afterwards  having    fbutid 
that  an  act  likely  to  cause  a  breach 
the  peace  had  been  committed   for- 
feited the  recognisances  of  seven  of  ths 
eleven, 
li.    The  Session  Judge  referred  the  casi^  on  the  grounds  that 
the  proceedings  of  the  Magistrate  had  been  ilnregular,  no  formal 
summons  under  Section  282  nor  order  iltideir  Section  288  of  the 
Criminal  Procedure  Code  hating  been  issued,  and  tilkat  there  was 
ho  evidence  of  acts  likely  to  cause  a  breach  of  the  peace. 

3.  The  High  Court  understand  the  facts  to  be  that  thel^ 
Iras  a  dispute  between  two  sets  or  parties  about  the  possession  of 
certain  laud.  The  Magistrate  refUsed  to  make  any  otder  about 
the  possession  and  left  the  parties  to  their  civil  remedies,  but  he 
considered  that  there  was  danger  of  a  breach  of  the  peace  and  re« 
quired  security  from  both  parties.    The  form  of  bond  provided  by 


'^'When  there  is  *Bvid^nce 
which  would  juitify  the  findiog 
of  a  Magistrate  that  aa  act 
likely  to  cause  a  breach  of  th« 
peace  had  beeu  oommitted»  th^ 
b  igh  Court  wih  not  interfere 
with  the  FroceediDga  of  the 
Jtagistrate, 
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the  Coda  and  atad  in  this  case  contaiim  a  condition  not  to.  do  any        1^69- 

act  that  may  probably  occasion  a  breach  of  the  peace.    Afterwards ^^^9- 

the  Magistrate  found  that  seven  of  the  persons  of  one  set  so  bound 
over  had  gone  in  a  body  and  removed  the  produce  of  the  Jand  in 
dispute  and  he  thought  that  this  was  such  an  act  as  to  probably 
oocasion  a  breach  of  the  peace.  That  was  a  question  entirely  fqr 
the  Magistrate  upon  the  evidence.  The  act  of  taking  away  the 
produce  of  land  the  possession  of  which  is  in  dispute  may  be  done 
in  such  an  orderly  manner  as  to  be  a  mere  peaceful  exercise  ol  a 
aopposed  right  of  propei-ty  or  it  may  be  done  in  such  a  disorderly  . 
manner  or  with  such  a  show  and  preparation  of  force  as  to  be  pro- 
vocative, of  a  breach-  of  the  peace  and  to  indicate  an  intention  to 
exercise  the  supposed  right  at  all  risk^  and  not.  merely  in  ai| 
ordinary  and  peaceful  manner.  It  was  for  the  Magistrate  ta 
jndlge  of  the  character  of  the  act  upon  the  evidence  and  thera  was 
evidence  in  this  case  which  would  justify  him  in  either  view. 

4.  On  this  view  of  the  case  the  High  Court  see  no  ground 
fqt  setting  aside  the  Magistrate's  order  as  illegal  The  informality 
of  the  Head  Assistant^  Magistrate's  proceeding&jremarked  on  by  the 
Judge  should  be  pointed  out  to  him,  but  it  is  not  sufficient  oC 
i^lf  to  invalidate  Ij^e  final  order*. 

%lfVtHnU  Sfi&t. 

Proceedings,  9th  March  1869. 

UPON  reading  the  Calendar  in  Case  No.  5  of  1869,  on  the  file        J869.  • 
of  the  Session  Court  of  Visagapatam,  Bforeh  g... 

The  High  Court  passed  the  following 
RtJLiNO. — The  High  Court  observe  that  the  opinion  of  the. 

Assessors  was  not.recorded  in  writing 

In  9  trial  before  a  Scitioa    ^g  required  by  Section  324    of   the 
Jliidlge  with  Ataeasonwh^n  the     ^.    .     ,   «         ,         ^    .        «»•      « 
prisoner  pleads  not  gailty  and    Cnmmal  Procedure  Code.     The  bes* 

eharge  the  Judge  ought  to  in-  was  offered,  there  was  no  question  to 
:J;taS5  ,S°tt.*^ri.?»S  be  put  to  the  A«e«or..  Th.  proper 
npt  gailty.  course  would  have  been  to  have  called 

upon  the  prisoner  to  plead   to  the 
chargeyand  on  the  plea  of  not  guilty  being  recorded  9nd  the 
public  Prosecutor  not  being  able  to  offer  evidence  in  support  of  the 
chavge,  to  have  instructed  the  Assessors  that  they  were  bound^.to.^ 
fipd  the  prisoner  not  guilty. 
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Proceedings,  iSrd  March  1869. 

ieC9f        TTPON  Hiding  iha  procoediuga.  oi  the  SMsion  Court  of  Ti^ne-. 
Bfar^,  2>,     U     yelljy  reviewing  the  proceedings  of.  the  Aoting  Head  AsufH 
tant  Magistrate  of  TijQBeveUj,  da^d  30th.  November.  1868, 

The  High  Court  made  this  following. 

BcuMO :— The  Session  Judge  observes  as  follows : — ''This  ia 

^  dearly  a  charge  of  extortion  com- 

CoSTmc^I^ P^du,?:  •' "8  «"«»»'  Section  883  of  the  Penalr 
full  power  Magistrate  may  re-  <<  Code,  the  accusation  being  that  eer- 
ier for  enquiry  to  a  Sabordi-  .           x.      .       ^.       ^       - 
Date  MagiBtrato  Criminal  ceaes  ^^0  parties  07   threats   of  various 

SSVie '^'lli^wfewJw'^  "  ^^^^  oompeUed  «he  complainant  ta 

be  for  enquiry  or  for  trial  by  the  "pay  a  certain  sum  of  money  as  A^ 

Sub-Magietrate  or  with  a  view  „  ^ 

to  eommitment   either  to  a  TinB. 

CoMt  of  Baanon  or  tl^e  fiigh.  «  Now  offences    coming    under 

'*  Section  383  are  punishable  by  th^. 
''Magistrate  of  the  District  or  Court  of  Session,  and  this  being  a 
I.'  very  petty  case  is  certainly  not  a  case  for  committal  to  the 
"Court,  and  the  Head  Ajssistant  Magistrate  evidently  so  considered 
*'  it,  for  he  on  referring  it  to  the  Sub-Magistrate  did  not  refer  it 
'<  to  him  for  comlbittal  on  proof,  but  for  preliminary  enquiry  and 
report  to.  himself. 

'*  Now  it  appears  to  me  thi^t  Section  273  does  not  apply  to. 
cases  of  this  nature,  nor  do  I  think  tthat  a  Magi9tx:ate  can  refer 
such  a  case  as  thi&for  preliminary  enquiry  and  report  to  himself. 
^Section  27.3  restrict&suoh  references  to  cas^s  which  the  Sub- 
Magistrates  ca^  dispose  of  or  shpuld,  if  proved,  commit  t^  Cou;t ; 
*^  but  this,  is  neither  oue  nor  the  other,and  Section  135  applies  only 
**  to  easesJn  which  apprehension  can. take pl^ce  wijtbout  a  warrant: 
*'  and  whjsre  it  is  requisite  that  a  local  enquiry  should  be  made, 
^'  the  words  being  to  proceed  to  the  9pot ;  and  this  is  no  such  charge. 

*' I,  am,  therefore  of  opiuipa  thatt  he  Acting  Hea4  Assistant 
'^'Magistrate  was  wrong  ii^  refexripg  this  charge  to  the  Sub-Magis* 
"  trate  as  he  has  dpne  and  dismissing  it  on  hb  report,  and  diieet^ 
*f  him  to  tal^e  it  up  a^d  hold  the  necessary  enquiry  according  to. 
^*  law,  for  up  to  this  timis  b9  hits  mude  no  enquiry  regarding  the. 
M  chais®  before  him^'* 


« 
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'   9.    Tke  High  Court  are  of  opiDion  that  the  oonstruction  put        ^^01^. 
by  the  SesBion  Judge  upoa  Section  273  of  the  Criminal  Procedure     ^^'^  ^^' 
Code  ia  wirong.    The  terma  of  that  Section  ate  quite  general. 
Criminal  caABamay  he  vefei^red,  i.  e.  primi  facia  any  criminal  ca$e, 

3.  The  reference  may  be  (1)  for  enquiry,  (2)  for  trial  by  the 
Sub-Magifitr&te,  {3)  with  a  view  to  a  comnxitment  either  to  a 
CoAtt  of  Session  or  the  Sigh  Court.  Thewords"for  enquiry" 
cannot  mean  for  prelimmary  enquiry  under  Chapter  1 2,  for  that  is 
expressed  immediately  afterwards  in  the  same  Section.  They 
must  be  used  in  their  general  and  ordinaiy  meaning.  Then  Sec- 
tion 67  allows  a  Magistrate  ta  dismiss  a  complaint  if  in  his  judg- 
ment there  be  no  sufficient  ground  for  proceedings.  Section  273 
allows  a  criminal  case  brought  before  a  f uill  power  Magistrate  on 
regular  complaint  before  him  ta  be  referred  "  {or  enq^uiry"  to  a 
Sub-Magistrate,  and  when  he  has  got  the  result  of  the  enquiry, 
he  might  act  undei:  the  latter  part  of  Section  67.  In  this  view 
the  procedure  of  the  Magistrate  was  regular. 


Proceedivgs,  2^th  March  1869. 

T  JPON  a  reference  by  the  Magistrate  of  Bella];y,  referring  for  the         is69. 
(^     orders  of  the  High  Court,  under  Section  434  of  the  Code  of    March  2i, 
Criminal  Procedure,  tho   order  of  the  Subordinate  Magistrate  of 
Kludgnlly  dismissiDg  a  complaint,  as  contrary  to  law. 

The  High  Court  made  the  following 

RcLKTO: — The  Bubordiaate  Magistrate  ha^i  quoted  Sectioix 

259  of  the  Criminal  Procedure   Code 

▲  Suberdinikte    Magistrate    9a  the  Sectipn  under  which  the  case 
baB    no    power   to   dismiss  a,  j-      .       j         mr  •        •         11 

charge  of  crimioalmisappropri.     was     dismissed.       This     is     clearly 

a^C^'TofSolSpl^!  '""S.  for  Sectiop  259  can  only  ap- 

anoe  of  the  oomplainant  under  ply  ta  capes  which  fall  wijthin  Chaptei^ 

Section  259  of  the  Co4e  of  Cri-  vv    r  *i     n  •     •     1    «        j         n \i 

minal  Prooedui».  ThatSectiou  XV  of  tb^  Cqmmal  Pisocedure  Code. 

paly  appUee  to  casea  which  faU    j^e  present  charge  was  of  the  offence 

within    Chapter  Xv    of   thp  *^  ® 

Qritainal  Procedore  Code.  o(  criminaL  misappropriation  of  pro- 

perty punishable  under  Section  403. 
of  the  Penal  Code,  and  triable  thjBrefore  according  to  the  provir 
signs  of  Cbaptec  XI.Y. 
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1^69.  2i    Then  had  the  Subordinate  Magistrate  any  poir«r  ta  dis- 

Marck  24,  j^i^  ^j^^  complaint  under  Chapter  XIV  for  non-appearanoe  of  th« 
complainant  I'  He  might  have- adjourned  the  case  under  Sections 
2i9  and  224,  but  if  he  had  reason  to  believe  that  the  charge  oonld 
not  be  substantiated,  (and  this  may  have  been  the  case),  there  was 
nothing  to  prevent  his  dismissing  the  ooipplaintas  he  might  havQ 
done  iindeir  Section  67  before  th^  projcess  to  conipel. the  defend- 
ant's appi^rance  was  imned. 

3.  The.  High  Court  do  jiot  therefore  consider  that  it  is  neces-^ 
sary  to  interfere  in  the  way  suggested  by  tba  Magistrate,  for  there 
has  been  naacqtiittal,  and  there  is  consequently,  no  objection  ta 
the  chaise  being  again  entertained  by  a  competent  Court.  It  is 
sufficient  to  point  out  to  the  Subordinate  llagistrate  that  the  See* 
tion  quoted  by  him  is  inapplicable* 


Proceedings,  6th  April  1869. 

i> 

1M9.        TTPON  reading  the  Proceedings  of  the  Session  Cou^t  of  Madnra,. 

4pril  6.      ^     dated  I6th  March  13^9^  reviewing  on,Appea1  the  Proceedings . 

in  Calendar  Case  Np.  18  of  1869  oi)  t lie  file  of  the  Acting  Joints 

Magistrate  of^Madura, 

The  High  Court  made  the  following] 

RuLi}io  :^The  Session  Judge  observes  that*the  whole  .gist  of 

t)ie  offence  described  in  Section  411 
The  offence  of  diibonest  re.     of  the  Penal  Code  consists  in  guilty 

^d2rSe<Sion'4ll*ohl?KS    knowledge  at  the  time  of  the  receipt. 

Code  may  be  oomplele  without    ffhis  is  true  only  of  a  charge  of  "dis- 
aoy  guilty  knowledge  st  the  •  .« 

time  of  receipt.  honest   receipt,  of  stolen  property.' 

The  offence  of  "dishonest  retention. 

of  stolen  property  "  may  be  complete  without  any  guilty  know«. 

l^dge  at  the  time  of  receipt. 


PrpceediTtga^  7tk  April  I8<i9, 

lSd».       f  TPON  reading  letter  from  the  Magistrate  of  Malabar,  referring 
4p^  7'      ^J     for  the  orders  of  the  High  Court  the  question  whether  a , 
Magistrate  can  record  a  Ending  in  a  criminal  case  upon  evidence 
partly  recorded  by  himself  and  partly  by  his  predecessor^ 
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^he'High  Court  pMted  the  following  l's<9. 

RUUNQ :— The  High  Court  obeerve  that  until  the  finding  is 

^recorcied  ^e  trial  is  inbomplete.    If 
'^tJniil  be  findiog  it  raoorded    before  the    finding    is  recorded  the 

iJeforethefiodingitnoordedthe    presiding  offioer  of  a  Court  is  fro&i 

^mndiBg  offioer  of  a  Court  it     ^„      ^^^  reniovecL,    the    successor 

rtmoved  the  tuecetaor   ctnnot        / 

'pAit  Jodgtnent  upon  cohtidera-     ci^unot  pass  Judgment    upon  a  con* 

(ioii  of  the  evidence  recorded  by       ..       ^.  -    .*        ,..*  «^^^«j.^ 

Ike  predecettor.  sideration  of  the  evidence  recorded 

l^y  the  predeoessoV.    The  p^ochedings 
In  the  trfal  must  be  held  entirely  de  novo. 


Procetdinge,  Sth  Api^l  18G9. 

^'TPON  a  reference  by  the  Acting  Civil  Judge  <A  Tatijore,  request-        ]86^. 
v/     ing  an  authoritative  ruling  as  to  the  construction  to  be  placed      AfrHS. 
on  Section  22,  Regulation  XlVof  1816, 

The  High  Court  made  the  following 

RuLiKO.— The  question  raised  is  whethet  a  Vakil  who  appesVk 

for  the  plaintiff  in  a  suit  can,  if  the  suit 
When  •  .nil  it  remitted  by    y^  rSm'iuided  for  the  trial  of  an  Usue 

order  of  an  Appelkte  Court  for 

te-hearing  or  Utiding  on  en  ittue    by  the  Appellate  Court,  take  a  Vaka- 

mutt'  be  T^M  tta  further    latnamah  from  the  defendant,  end  the 

liroete^  in  the  triti  of  the    solution  thereof  turns  upon  ttie  mean. 

tuit,and  oontMuently  under  Sec-  '^ 

\Um  22  of  Kegtilmion  XIV  of    ingxf  the  words  tame   catae  m  thie 

^.?^*  \\^A   Tl"^,  ."^^    above  enactment. 

tidea  ud  hold  n  Vakalatnamth  *"v'^  ''*«»*"^""*" 

for  the  party  opponentto  the  one  2.    The  High  Court  ate  of 'opinoU 

for  whom  he  appeared  at  the  ,          ,              .                                 .,         , 

iirtt  hearing.  that  the    word  eawe  means  mUf  and 

that  the  construction  put  upon  Section 
22  of  Regulation  XIV  of  1816  in  the  ruling  of  this  Court  dated 
30th  April  1867  that  a  vakaluinaniah  does  not  operate  leyond  tlie 
deeree  in  the  suit  was  intended  only  to  exclude  subsequent  proceed- 
ings in  the  regulat  coilrse  of  the  suit  in  the  Original  Court  founded 
on  the  decree.  Whian  a  suit  is  remitted  by  order  of  an  Appellate 
Court  for  a  re-hearing  or  finding  on  an  issue,  the  proceeding  on 
such  order  must  be  regarded  as  a  further  proceeding  in  the  trial 
of  the  suit,  and  consequently  under  Section  22  of  Begulation  XIV 
of  1816  a  Vakil  cannot  change  sides  and  hold  a  Vakalutnamah  f  or 
the  party  opponent  to  the  one  for  whom  he  appeared  at  the  first 
hearing. 
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1809.  The  joules  of  Practice  tbat  if  a  suit  be  remanded  under  Sectioil 

AprU  a.  351  of  |;ijg  Civil  Procedure  Code,  the  pleader's  fees  are  to  be  cal- 
culated at  one-fourth  of  the  fees  in  a  regular  suit  decided  on  the 
merits  in  accordance  with  Section  7,  Regulation  I  of  1846,  and 
•  that  a  fresh  Vakalutnamab  is  not  required  from  a  Vakil  who  ap- 
pears at  an  amounted  hearing  after  a  finding  upon  issues  referred 
under  Section  354  of  the  Civil  Procedure  Code  has  been  returned^ 
seem  to  show  that  the  {Uling  of  the  Sadr  Court  dated  5th  Novem* 
ber  1859  that  6  pleader  retained  by  one  party  in  a  suit  is  not  pre^ 
eluded  from  afterwards  accepting  a  VakaliUnamah  from  the  other  if 
the  same  cause  or  interest  again  come  under  adjudiccUion^  referred  to 
separate  suits  that  might  afterwards  arise  on  the  same  subject 
matter. 

Proceedings,  9fA  AprU  1889. 
1869.        TTPON  a  reference  by  the  Magistrate  of  Salem,  referring  tot  the 

^P'"*^  ^'      U     orders  of  the  Iligh  Coitrt,  under  Section  434  of  the  Code 

of  Criminal  Procedure,  the  proceedings  of  the  Subordinate  Magis- 
trate of  Darampuri,  as  Contrary  to  law, 
The  High  Court  made  the  following 

RuLiNQ. — In  this  case  the  Subordinate  Magistrate  issued  a 

warrant   for  the  arrest    of  a  person 

Wher»  a  deltendwit  chiii|ei  charged  with  the  offence  of  criminal 
%ith  Ml  oflbneb  bound  himtelf  to  ® 

appear  before  a  Sab-Magistrate  ou     trespass.     The  warrant  Was  endorsed 

the  lOth  June  and  the  defendant  .         ,        i-    ^  . »    ^  .-  xi.  j.    t. 

did  appear  on  that  day  but  made     to  the  effect  that  if  the  person  to  be 

defaoit  on  the  11th  of  Jnne  on    arrested  should  tfive  personal  bail  for 

which  the  Oaee  was  called  :—^wa  or  ^ 

that  there  was  no  forfeiture  of    50  Rupees  to  appear  on  a  certain  date 

S»f»^Th;(S;ScS^t  he  should  be    releMed.    Bail  «» 

nal  Procedure  requires  that  the  acoordinely  given  for  his  appearance 

Magistrate  shall  form  a  reasona-  ,  «   i_     j.     ^      m*     •  i-^*^ 

ble  opinion  that  there  has  been  before   the  Subordmate  Maguitrate» 

wilfj  default  before  issuing  pro-     ^^^  ^^^  ^^  ^j^y  appointed  he  was  pro- 
cess to  enforce  the  penalty,  o    1-    Tj-      a.     m*      •  A     *^t 

seut  at  the  Subordmate  Magistrate  s 
Court.  The  case  in  which  ho  was  defendant  was  called  on  the 
following  day,  and  on  his  makii^g  default  the  amount  of  his  re- 
cognisance was  forfeited  by  order  of  the  Subordinate  Magistrate. 

2.  The  Magistrate  refers  the  oase  on  the  ground  that  in  the 
proceedings  of  18th  March  1868  the  High  Court  expressed  an 
opinion  that  the  forfeitui-e^  of  recognisances  without  giving  the 
party  an  opportunity  of  showing  cause  why  the  penalty  should 
not  l>e  enforced  was  a  material  error  of  procedure. 
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3.  The  High  Court  observe  that  the  bond  executed  by  the        1869. 

defendant  in  the  present  case  did  not,  as  stated  by  the  Joint  ICagis- ^^^' 

trate,  bind  the  party  executing  it  to  appear  on  the  day  named  and 

on  any  subsequent  date  until  the  case  was  closed.  The  defendant 
merely  bound  himself  to  appear  on  the  10th  June,  and  on  the  facts 
stated  by  the  Joint  Magistrate  it  appears  that  he  fulfilled  this 
Condition.  The  forfeiture  of  his  recognizance  because  he  did  not 
also  appear  on  the  11th  June  was  clearly  illegal,  and  the  penalty 
levied  from  him  must  be  refunded. 

4.  As  regards  the  question  raised  by  the  Magistrate,  the  pro- 
ceedings of  18th  March  1868  related  to  witnesses,  and,  as  was 
then  pointed  out,  there  is  no  provision  of  the  Code  authorizing  a 
Magistrate  to  take  recognizances  from  them.  In  the  present  case 
the  Subordinate  Magistrate  acted  under  Section  219  of  the  Code 
of  Criminal  Procedure,  and  there  is  no  obligation  imposed  by  that 
Section  on  a  Magistrate  to  call  upon  the  defaulting  defendant  to 
show  cause  before  enforcing  the  penalty.  But  the  Section  does 
require  that  the  Magistrate  shall  form  a  reasonable  opinion  that 
there  has  been  a  wilful  default  before  issuing  process  to  enforce 
the  penalty.  This  the  Magistrate  does  not  appear  to  have  done  lii 
the  present  case,  and  were  it  not  that  the  penalty  has  been  refunded 
on  another  ground  the  High  Court  are  of  opinion  that  he  ought  to 
be  required  to  hear  what  the  defendant  has  to  say  against  the 
exaction  of  the  penalty. 

Proeeedings,  ISih  April  1869. 

UPON  a  reference  by  the  M&gistrate  of  South  Arcot,  referring        IMH. 
for  the  orders  of  the  High  Court,  under  Section  434  of  the     ^^  ^^' 
Code  of  Criminal  Procediune,  the  order  of  the  2nd  Class  Subor. 
dinate  Magistrate  of  Yanoor, 
The  High  Court  made  the  following 
BuuNO. — The  Subordinate  Magistrate  issued  summonses  for 

five  persons  on  a  charge  of  theft. 
Where  the  condition  of  bail    FouT  out  of  the  five  persons  appeared 

bonds  given  by  the  defendants     -      ,     ..  -  , 

and  by  the  surety  of  a  seearity    In  obedience  to  the  summons  and   a 

bond  was  that  the  dctodanu  warrant  Was  then  issued  for  the  fifth. 

•honld  appear  when  called  upon 

— Held  that  the  defendants  and  Pending  his  arrest  the  Other  four   de- 

their   sarety    were   entitled  to  , 

Reasonable  notice  of  the  time  at  lendants  gave  personal  recognizances 

*^  to^ttt^S""  ^^^^  ^  "•    to  appear  when  required  to  answer  the 

charge  made  against  them,  and  one 
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1M».  Narayana  Beddy  executed  a  •ecurity-bond  for  the  due  f  ulfUment 
— f^'  ..'.  of  their  engagements.  Thie  waa  on  12th  September.  On  18th 
September  the  Magiatrate  called  on  the  case,  and  aa  the  defendants 
did  not  appear  he  iaaued  a  notice  to  their  aurety  Narayana  Beddy 
to  show  cause  why  proceedinga  should  not  be  had  to  compel  pay. 
ment  of  the  penalty  mentioned  in  the  security-bond.  On  the  29th 
September^  Narayana  Beddy  not  having  put  in  an  appearance^  a 
warrant  of  attachment  waa  iaaoed  and  200  mpeea  were  accord- 
ingly collected. 

The  Magiatrate  refers  the  case  on  the  ground  that  the  forfei- 
ture of  the  aurety'a  recognizance  waa  unwarranted. 

2.  The  High  Court  are  of  opinion  that  the  natural  con- 
atruction  to  be  placed  on  the  bail-bonda  giyen  by  the  defendants 
and  the  aecurity-bond  given  by  their  aurety  was  that  the  defendants 
ahould  appear  when  called  upon  or  forfeit  the  penalties*  Both  the 
defendanta  and  their  aurety  were  therefore  entitled  to  reaaonable 
notice  of  the  time  at  which  the  former  would  be  required  to  at- 
teud.  It  appeara  from  the  record  that  no  noUee  of  any  kind  was 
given,  and  there  waa  therefore  uo  ground  for  calling  upon  ths 
aurety  to  ahow  cauae  why  the  penalty  mentioned  in  the  bond 
ahould  not  be  enforced.  On  thia  ground  the  wanant  of  attaoh- 
ment  waa  illegal.  The  order  of  the  Subordinate  ICagiatrate  muat 
be  quaahed,  and  the  money  collected  from  the  surety  (300  rupeea) 
I'efunded  to  him. 


ProceedvngB,  iUh  April  1869. 

^^^'       TTPON  reading  the  proceedings  of  the  Seaaion  Court  of  Cudda- 

'• —  V     lore,  dated  6th  April  1869,  reviewing  the  proceedinga  of  the 

Aaaiatant  Magiatrate  of  Sonth  Areot  in  Calendar  Case  No.  f  of 
1869, 
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Tht  High  Coart  made  tlie  following  1M9. 

AprU  26. 

BuLiNa  :*-The      AssiBtant     MagiBtrate    required    security 

from  three  persons  in  two  sureties  of 

«d  Morite  fi!rai  pmJamln    ^^^  Rupees  e«oh  for  their  good  beha- 

£!^QiS^  *?*SI?^'?'  ?^^    ^iour  under  Seotion  296  of  the  CJrimi. 
S«o,  896  of  the  CnmuiAl  Pro* 

eadore  Code^  and  in  default     nal  Frooedure  Code»  and  in  default 
aenteneed  tbem  to  lu  moDtha  ^         ,   ,.         ^     .  xi.  >    •     • 

rigorona  impriaonment»  held    aentenced  them  to  six  months  ngor- 

^  8^  rSSri..^  «uW    *•"  ^P'i«>""'»*'  The  8e»ion  Judge 
ahoold  be  oommitted  to  pri-    was  of  opinion  that  the  secuiitj  de- 

:Si™^.^irwS'gth;  ^^^  '-  exceaaiye.  and  that  th. 

amount  of  leonrity  the  Maffia-  Assistant  Magistrate,  had  shown  a 

trate  should  not  go  beyond  a  .     «  .   ji           ^ 

aum  for  which  there  ia  a  fair  g'^t  want  of  judgment. 

Gfi'SS:  "tJ  td'tSTuSTy!  »•    TheHighCourtarenotaatii. 

fied  that  the  Magistrate  exercised  a 
proper  discretion  in  requiring  security  in  so  large  a  sum 
froni  persons  who  admittedly  had  no  means  of  livelihood.  The 
power  given  by  the  Section  is  one  that  should  be  exercised  dis- 
creetly, and  in  fixing  the  amount  of  security  the  Magistrate  should 
consider  the  station  of  life  of  the  person  concerned  and  should 
not  go  beyond  a  sum  for  which  there  is  a  fair  probability  of  his 
being  able  to  find  security.  The  imprisonmentp  it  must  be  remem- 
bered, is  provided  as  a  protection  to  society  against  the  perpetra- 
tion of  crime  by  the  individual  and  not  as  a  punishment  for  a 
crime  committed,  and  being  made  conditional  on  default  of  finding 
security,  it  is  only  reasonable  and  just  that  the  individual  should 
be  afforded  a  fidr  chance  at  least  of  complying  with  the  required 
condition  of  security. 

8.  The  Magistrate's  order  in  the  present  case  sentencing 
these  persons  in  default  of  finding  security  to  rigorous  imprison- 
ment for  six  months  is  clearly  illegal.  Section  301  provides  that 
they  should  be  committed  to  prison  until  they  furnish  the  security 
demanded.  Had  the  Magistrate  followed  the  form  recently  laid 
down  by  the  High  Court  be  would  not  have  fallen  into  this  error. 

Furthermore,  separate  proceedings  should  have  been  taken 
against  each  individual  as  required  by  the  Proceedings  of  the  High 
Court,  dated  17th  March  1863.  It  does  not  appear  that  there 
was  any  association  between  them  which  would  justify  a  contrary 
oourse. 
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I8e9.  In  Column   3  of  the  Calendar  submitted  by  the 

^^^^  ^^'     to  the  Session  Court  the  entry  is  **  Security  for  good  behaviour 
under   Section  296   of  the  Procedure  Code."    If  the  Calendar 
form  was  used  it  should  have  been  ''That  they  the  said 
are  by  repute  robbers,"  Ac.    But  the  Calendar  form  is  not  adapted 
to  miscellaneous  Proceedings  of  this  nature. 

4.  The  order  of  the  Assistant  Magistrate  must  be  amended 
so  for  as  regards  the  award  of  rigorous  imprisonment  The  form 
prescribed  by  the  High  Court  for  use  under  Section  296  of  the  Pro- 
cedure Code  should  be  adopted  for  the  warrant  of  commitment. 

Proceedings,  12th  May  1869. 
1869.         A  BEFERENCE  having  been  made  by  the  Magistrate  of  Bellary, 
May  19.      <^     referring  for  the  orders  of  the  High  Court,  under  Section  434 
of  the  Criminal  Procedure  Code,  a  question  as  to  the  legality  of  an 
order  issued  by  the  Subordinate  Magistrate  of  Huvinhad^^ally 
under  Section  184  of  the  Criminal  Procedure  Code, 
The  High  Court  made  the  following 

RuuNG  : — The  order  issued  by  the  Subordinate  Magistrate  un- 
der Section  184  of  the  Criminal  Proce- 

»^%r«V"«omS:t'to:    dure  Code  directed  the  itttachment  of 
moveable  property"  in  Section    the  moveable  and  immoveable  proner* 

184  of  the  Criminal  Piocedure     ,       -  -       ,  ^.  \    '^ 

Code  are  enabling  and  not  res-     ty  of  the  absconding  party,  and    was 

ISS^Vft  to WSSS;^    issued  a  month  after  the  prool«aation 
But  he  must  iisue  his  warrant  of    uuder  Section  183  had  been  issued. 
th^S^^Ton^^^^  The    Deputy    Magistrate   was  of 

to  attachment  at  all.  opinion  that  Section   183  does    not 

warrant  the  attachment  of  moveable 
Wild  immoveable  property,  and  that  the  warrant  of  attachment 
under  Section  184  must  be  issued  simultaneoudy  with  the  procla* 
mation  under  Section  183.  The  Magistrate  was  of  a  oontraiy 
opinion  and  submitted  the  questions  raised  for  the  orders  of  the 
High  Court. 

2,  The  High  Court  are  of  opinion  that  the  words  order  ih^ 
aUachmmt  of  <my  moveable  or  ifmmoveahU property,  in  Section  184, 
are  enabling  and  not  restrictive.  The  Magis^ate  may  attach  both 
kinds  of  property.  Bat  the  words  '  at  the  eame  time*  must  bo 
taken  in  their  literal  sense  and  he  must  issue  his  warrant  of 
attachment  simultaneously  with  the  proclamation,  if  he  thinka  fit 
to  resort  to  attachment  at  all. 
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ProceedingSy  I5th  May  1869. 

UPON  reading  a  letter  dated  the  11th  NoYember  1868  from  the  1869. 
Session  Judge  of  Tanjore,  referring  for  the  orders  of  the  High  ^^V  ^^' 
Court,  under  Section  434  of  the  Code  of  Criminal  Procedure, 
the  order  of  the  Deputy  Magistrate  of  Mannargudi,  dated  29th 
September  1868,  as  contrary  to  law,  and  Criminal  Petition 
No.  848  of  1868,  presented  by  Saminada  PiUay,  praying  the  High 
Court  to  re-vise  the  proceedings  of  the  Deputy  Magistrate,  and  also 
letters  dated  23rd  February  and  15th  March  1869  from  the  Ses- 
sion Judge  of  Tanjore,  submitting  translations  of  the  whole  record 
of  enquiry  before  the  Deputy  Magistrate  and  the  finding  recorded 
by  the  Deputy  Magistrate  in  accordance  with  the  Proceedings  of 
the  High  Court  dated  27th  November  1868,       ^ 

The  High  Court  made  the  following 

BuuNO  : — The  circumstances  which  gave  rise  to  this  reference 

are  as  follows  :— Disputes  had  for  a 
iJl"^^::  i:  ^.  «*l:Sf^    longtimeexIsted^gardingcertMn 

Srding  the  pouetaion  of  land  ander     lands  in  20  villases  of  the  Mannar- 
etion  318  oftheC<^e  of  Criminal  ,.      , 

Procedure,   he  mnit    be  aatitfied     gudi  taluq  between  Yenkatachalla 

^oa^r.S^'of  STScSlS    ^^^7  on  th.  one  hand  «.d  B«ni- 

he   mmt    reeord    the  gronnds  of    nadaPillay  and  Bijam  Pillayonthe 

his  being    so  aatitfied*    It  is  not  ^ 

sofficient    that  there  is  a   mere    .other  hand*  Complaints  and  coun- 

Mintaia  of  eyidenee,bnt  there  mMt  ter-complaints  of  criminal  trespass 
be  some  evidence  from  which  the  '^  ^ 

Magiatrate  may    reasonably  draw  and  theft  were  preferred  before  the 

the   neeeasary  eonclnsion  of  fact.  „     .  .  ,        xi     o  j  a^ *. 

The  question  whether  any  anch  evi-  Magistracy, and  on  the  3rd  Beptem- 

dence  «iated  ia  one  for  the  con-  y^  iggg  the  Deputy  Magistrate 
videration  of  the  High  Court.  ^     ^  ° 

recorded  proceedings  under  Section 

318  of  the  Criminal  Procedure  Code  that  he  was  satisfied  that  a 
dispute  likely  to  induce  a  breach  of  the  peace  existed  and  called 
upon  the  parties  to  put  in  a  written  statement  of  their  respective 
olaims.  The  case  came  on  for  hearing  on  the  29th  September, 
and  the  Deputy  Magistrate,  after  taking  evidence,  declared 
Y^nkatachellam  Pillay  to  be  in  possession  of  the  lands  and  en- 
titled to  retain  possession  until  ousted  by  due  course  of  law. 
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1869«  2.    The  SeBBion  Judge  referred  the  order  of  the 

^^y  ^^'      as  iUegtd  on  the  ground  that  there  waa  no  evidence  to  justify  the 

Magistrate's  finding  that  a  breach  of  the  peaoe  was  likely  to  ensue. 

3.  The  High  Court  before  passing  orders  directed  the  Deputy 
Magistrate  to  record  a  specific  finding  whether  Venkataohellam  Pil. 
lay  was  in  actusl  possession  of  all  or  any  of  the  lands  in  dispute,  or 
whether  he  held  constructive  possession  merely  by  means  of  te- 
nants. At  the  same  time  they  directed  that  translations  of  the  whole 
record  should  be  submitted, 

4.  The  whole  of  the  voluminous  records  are  now  before  the 
High  Gk>urt,  and  the  Deputy  Magistrate  has  returned  a  finding 
that,  as  regards  the  lands  in  statement  I,  Venkataohellam  Pillay 
was  in  actual  possession,  and  as  r^gaids  the  lands  in  statement  II, 
in  constructive  possession  by  means  of  tenants.  So  far  as  it  relates 
to  the  lands  in  statement  No.  11,  the  order  of  the  Deputy  Magia* 
trate  is  clearly  illegal  on  the  principle  laid  down  in  the  proceedings 
of  the  High  Court  dated  18th  July  1868.*  ;The;H]gh  C6urt  have 
further  to  consider  whether  so  far  as  it  relates  to  the  lands  in 
statement  I  it  can  be  held  valid.  In  order  to  give  the  Magistrate 
jurisdiction  to  make  an  order  regarding  the  possession,  he  must 
first  be  satisfied  that  there  exists  a  dispute  likely  to  induce  a 
breach  of  the  peace  and  he  must  record  the  grounds  of  his  being 
so  satisfied.  These  grounds  must  of  course  be  based  upon  evi- 
dence  and  not  derived  merely  from  his  own  moral  consciousness 
and  though,  where  there  is  evidence  on  which  the  Magistrate 
might  come  to  such  a  conclusion,  the  High  Court  cannot  consti- 
tute themselves  judges  of  its  credibility  or  weight,  it  is  not  suffi- 
cient that  there  is  a  mere  scintilla  of  evidence,  but  there  must  be 
some  evidence  from  which  the  Magistrate  may  reasonably  and 
fairly  draw  the  conclusion  of  fact  necessary  in  the  case,  and  the 
question  whether  any  such  evidence  existed  is  for  the  considera- 
tion of  the  High  Court  on  revision.  Now  in  the  present  case,  the 
only  evidence  which  the  Deputy  Magistrate  acted  upon  was  the 
existence  of  four  complaints  and  counter-complaints  made  before 
hte  Magistracy,  and  taken  by  itself,  it  rather  indicated  a  disposi- 
tion to  resort  to  legal  remedies  and  not  that  a  breach  of  the  peace 
was  Ukely  to  ensue.  The  High  Court  ore  therefore  of  opinion 
that  there  is  the  absence  of  any  reasonable  evidence,  and  that  the 
Peputy  Magistrate  was  not  justified  in  pitting  Section  318  of  the 

•  IT.  H.  a  BepoiU,  Roliiis*,  XII. 
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Criminal  Procedure  Code  in  motion  as  regards  tLe  lands  in  state-        1869- 
ment  No.  I.    The  order  of  the  Deputy  Magistrate  must  therefore     ^^  ^^- 
be  set  aside  as  illegal,  and  the  parties  referred  to  the  Civil  Courts 
for  the  settlement  of  their  respective  claims. 

5.  The  High  Court  in  conclusion  must  note  their  displeasure 
that  so  much  time  has  loeen  wasted  by  the  Magistrate  in  investi- 
gating a  case  of  a  purely  civil  nature.  Interference  in  such  cases 
on  the  part  of  the  Magistracy  is  most  mischievous,  and  it  is  the 
duty  of  every  Session  Judge  iand  District  Magistrate  to  exerdse  a 
careful  supervision  over  his  subordinates  to  prevent  the  Criminal 
Courts  being  used  for  the  decisio^n  Of  dvil  disputes.  The  High 
Court  have  reason  to  believe  that  under  the  head  of  Criminal 
trespass,  misappropriation  of  property,  &c.y  many  i>ond  fidM  acts 
at  ownership  are  treated  as  criminal  offences. 


Troceedings,  I8ih  May  1869. 

UPON  a  reference  by  the  Magistrate  of  South  Arcot,  referring        1869. 
for  the  orders  of  the  High  Court,  under  Section  434  of  the     ifgy  18. 
Code  of  Criminal  Procedure,  the  Proceedings  of  the  2nd  Class 
Subordinate  Magistrate  of  Tiikalore  in  Cases  Nos.  22,  23,  and  24 
of  ld69  on  his  file. 

The  High  Court  made  the  following 

BuLiMO :— In  these  cases  the  Subordinate  Magistrate  convict- 
ed the  accused  under  Section  174  of 

adf^MadrMActloMSesiSd    *^®  ^®"*^  ^^^^  for  disobedience  to 
the  proyiao  in  Section  278  of    Summonses  issued  by  himself.    The 

the  Code  of  CnmiDal   Proc^     j  #      j  ^     .       ,    , 

dura,  a  SabordiDate  Magistrate     defendants  admitted  the  service  of  the 

2ic'::S1«d,r"SSS*,u'nn;    Summonaes  «ud  th,ir  default. 

the  Penal  Code  for  diaobedi-  The  Deputy  Magistrate   was  of 

himself.  opmion  that  a  Subordinate  Magistrate 

had  no  authority  to  punish  for  dis- 
obedience to  his  own  order  under  Section  174  of  the  Penal  Code 
unless  the  case  was  referred  to  him  for  trial  by  a  superior  Magis- 
trate under  Section  273  of  the  Criminal  Procedure  Code. 

2.  The  High  Court  observe  that  the  Deputy  Magistrate  has 
apparently  overlooked  the  provisions  of  Sections  1  and  8,  Madras 
Act  I  of  1863,  by  the  first  of  which  it  is  expressly  enacted  that  a 
Subordinate  Magistrate  who  issued  the  Summons  or  any  other 
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1M9.  Suboidinatd  Ui^trate  may  take  cognicanoe  of  an  offence  punialL* 
JToy  18.  i^^i^  under  Section  174  of  the  Penal  Code ;  and  by  the  seeondt  o^ 
which  the  7th  column  of  the  Sohedule  aunexed  to  the  Code  of 
Criminal  Procedure,  referring  to  Section  174  of  the  Indian  Pend 
Code,  ia  amended.  Beading  these  SeotionB  of  Madras  Act  I  of 
1863  with  the  proTiso  in  Section  278  of  the  Criminal  Procedure 

Code^  the  procedure  of  the  Subordinate  Magiatrate  was  perfectly 
'regular. 

9.  The  High  Court  observe  that  the  cases  before  the  Sub- 
ordini^te  Magistrate  were  disposable  under  Chapter  XV  of  the 
Code  of  Orimim^  Procedure.  It  was  not  therefore  proper  to  draw 
up  a  formal  charge.  The  substance  of  the  complaint  should  ka^9 
b^eo  stated  and  the  aocused  called  upon  to  show  cause  (See- 
4iona65.) 

Proceedmga,*  26th  Juiy  1869. 
1«69.       TTPON  reading  a  letter,  dated  22nd  May  1869,  from  the  Magia- 
—  jr  ao.      \j     ij^^g  qI  South  Arcot,  pointing  out,  with  reference  to  para.  % 
of  the  Proceedings  of  the  High  Court,  dated  18th  Hay  1869,  that 
Madras  Act  I  of  1863  has  been  repealed  by  Madras  Act  IV  of  1867^ 

*Tbe  Bigh  Court  made  the  following 

fiuLiNG^ — In  passing  the    Proceedings   dated   18th    May 

1869(a)  the  High  Court  overlooked 
A  Sabordinate    Magistrate     ^t.i.^xi_*.i_  .1.^        i_i. 

wboistuesaBummoninmy  Uke     the  fact  that  the  speaai  Act  enabling 

cogniMnoe  oftha  offence  of  difl-    a  Subordinate  Magistrate  who  issued 

obedience  to  that  aammonSy 

DotwithatADding  the  repeal  ol     a  summons  to  take  cognizance  of  the 

aoraa    c     0  offence  of  disobedience  to  that  sum- 

uMHis  had  been  repealed.  The  Legislature  appear  to  have  con- 
sfdered  that  Madras  Act  I  of  1863  had  been  practically  superseded 
by  Act  VIII  of  1866  and  therefore  repealed  it.  but  Act  VIII 
of  1866  does  not  preserve  the  effect  of  the  words  Who  i8$ued  m 
Summons.  It  simply  brings  certain  offences  including  Dispbadir 
ence  to  a  Summons  as  deGned  in  Section  174  of  the  Penal  Code 
within  the  jurisdiction  of  Any  MagiMfrate, 

%,  It  remains  therefore  to  be  considered  wither  the  gene- 
ral provisions  of  the  Code  ol  Criminal  Procedure  enable  a  Sub« 
ordinate  MiigiBtrate  to  take  cognizance  of  this  offence  when  eom« 
mitted  against  his  own  Court,  and  the  solution  of  this  quaatMta 

*    Cancels  Para.  3  of  FftHseediuge  of  High  eourt,  dated  18th  May  18S9; 
(<0  See  4  Madras  High  Court  B^portSi  BulbgVt  page  IL 
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dipends  entirely  upon  the  conatniction  of  Section  171  read  with        1960^ 
Sectioni  172  to  175  of  the  Code.  ^"^V  ^^' 

3«  The  words  of  Section  171  are  simply  enabling— ifoy 
9mif — and  there  is  nothing  in  the  Section  to  warrant  a  belief  thivt 
the  Legislature  intended  them  to  be  imperatiye*  Sections 
)7d  to  175  do  not  bear  against  a  literal  construction  of  Seetiofi  . 
171,  for  they  simply  give  an  express  jurisdiction  to  Gourts  of 
Session  and  Civil  Courts  f  o  deal  with  offences  committed  ^Inst 
the  authority  of  those  Courts, — a  jurisdiction  which  without  . 
these  Bectious  they  would  not  have  had. 

Then  in  Section  176  there  is  an  express  provision  for  the 
transfer  of  charges  from  the  Magistrate  before  whom  the  (^enee 
was  committed  and  there  Shall  is  used.  The  provision  seems  to 
shew  forcibly  that  the  words  in  Section  171  were  meant  to  be  . 
permissive^  for  it  'impliedly  recognizes  that  the  Magistrate  befeite 
whom  the  offence  was  committed  might  have  investigated  kbe 
charge  if  he  had  jurisdiction  over  it^ 

4.  The  High  Court  are  of  opinion  that,  in  the  case  referred  ^ 
by  the  Magistrate,  the  Subordinate  Magistrate,  having  jurisdietion  ^ 
oyer  the  offence  under  Act  YIII  of  1866,  did  not  act  irregularly. 

Proceeding8,  iBt  July  1869* 

UPON  reading  a  letter  dated  the  I2th  JTune   tBt9  fieoti  the       igeo,^ 
Magistrate  of  South  Arcot,  referring  for  the  orders  of  the  High      J^  l. 
Court,  under  Section  434  of  the  Code  of  Crimlosl  Prooedure,  the 
Prooeedings  of  the  1st  Class  Subordinate  Magistrate  of  Tindeva- . 
num  in  Case  No.  115  of  1869,  as  contrary  to  law, 

The  High  Court  passed  tbe  following 

KuLiNo  :-'ln  this  case  the  SubMrdioate  Magistrate  convicted 

three    persons   under  Act    XVll  of 

Being  in  poMeasioo  of  wit-     i^^q  f^^j,  b^i^g  i^  possession  of  saH- 
•srth  from  which  m^  ina]r  oe  _  *  .„.  .. 

manolaetared  with  tb»  obiect    earth  foK  the  putpooo  of  ilucit  ma&u- 

'l^i^S^i^J^  "''•""    fMt«««f«iU.    TBeMagirtraM.  con- 

curfiag  with  his  Head  Assistant,  refer- 
red the  case  on  the  ground  that  the  being  in  possession  of  salt- 
earth  from  which  salt  may  be  manufactured  is  notan  offence  under 
the  Salt  laws. 

The  Higli  Court  are  of  opinion  feha*  there  is  nor  gr^iMid  for 
ihetr  interference.  They  observe  that  the  being  in  poesttdoB  of  a 
lai^  qisatity  of  satt-earth  would  in  itself  be  a  preemption  th«t^ 


irr  MADIUS  HIGH  COURT  RULIJ^fiS. 

l^eo.  the  party  in  posaesBion  was  "  engaging  in  a  clandestine  and  fraadi»*. 
/«^y  >'  lent  transaction  with  respect  to  making  salt  in  an  illicit  manner^-* 
(Section  18,  Begvlation  I  of  1805),  it  being  notorious  that  salt  is 
largely  manufactured  by  lixivia tion  from  this  salt-earth  and 
smuggled  into  the  market  to  the  detriment  of  the  Qoyemment 
monopoly.  But  in  the  present  case  there  ia  further  the  admiasion 
of  the  defendants  that  they  had  gathered  and  were  taking  home 
the  earth  with  the  object  of  making  siUt. 

There  are  two  errors  in  the  sentence  of  the  Subordinate. 
Magistrate  which  require  notice*  In  the  first  place  he  should  have 
quoted  Madras  Act  III  of  1865  which  gives  him  power  to  act 
under  Act  XVII  of  1840,  and  in  the  second  place,  if  he  awards  ;a 
sentence  of  fine  under  Act  XYII  of  1840,  he  has  no  power  to  com- 
mute  it  to  imprisonment,  though  Act  VII  of  1862,  under  which, 
the  Subordinate  Magistrate  also  has  jurisdiction,  does  give  that, 
power. 


Proceedings,  7th  July  1869. 

1860J        TTPON  reading  a  letter,  dated  the  9th  June  1869^  from  the  Magisr 
J^y  7t       ^     trate  of  Bellary,  referring  for  the  opinion  of  the  High  Cour**^ 
the  question  whether  Sectional,  Madras  Act  III  o£  1865,  rendeis 
inoperative  the  proviso  in  Section  50,  A/st  XXIV  of  1859, 

The  High  Court  made  the  following ' 

Ruling^— The  native  Deputy  Magistrate  and.the  Magistrate 

are  at  issue  on  the  above  point,  the 
ByMtdrti  Act  III  of  1865     ^^,„^,  k^,^.        ^t  ^  ,      ^      .     .'    . 
a  Native  Depnty  Maglatmte    ^ormBt  holdmg  that  he  hasjurisdic- 

•       STovrtrrStf  r??:S:    ♦^^^  *^  '^  ^^^^^^  Omcers  above  the 
charged   with  oflboees  noder    ^ank  of- a  Private  charged  with  offen- 

A^  (XXlTof  ?S59)''nof^b!  ^  ^^^^^^  *«  Madras  General  PoHce 

standing  the  promo  in  Seo.  Act  (No.  XXIV  of  1859),  the  latter 

tion    50  of  the  latter  enact-  4.1,^4.  .t  .      .     «      .       «^     . 

ment.  *°**  *"®  proviso  m  Section  50  of  that 

enactment  is  still  in  force,  notwith- 

Standing  Madras  Act  III  of  1865. 

2.  The  High  Court  observe  that  Madras  Act  III  of  186fi 
operates  to  give  every  Magistrate  within  the  Presidency  cognisance 
of  any  offence  committed  against  any  special  or  local  law  then  ia 
loioe  in  the  said  Presidency,  notwithstanding  any  provision  to  the 
oentraiy  in  any  Aqt  or  Regulation,  then  existing,  with  the  provisos 
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tbftt  eTery  such  Magistrate  abould  be  restrained  within  the  limits        1869. 

of  his  ordinary  jurisdiction  as  to  the  amount  of  punishment  he  .     "^"'^  ^• — 

ipay  inflict.    It  was  I^ld  in  the  proceedings  of  tjie  High  Court 

dated  2nd  April  1868  that  this  applied  to  offences  punishable 

under  Act  XVIII  of  ]854  (an  Act  relating  to  Railways  in  India,) 

and  in  the  opinion  of  the  High  Court  the  Madras  Act  is  equally 

operative  as  regards  charges  under  the  Madras  General  Police  Act 

against  Police  Ofiicers  above  the  rank  Qf  Pr^ate,  which  were  by 

Section  60  of  that  Act  exempted  from  the  jurisdiction  of  Magis- 

^ates  who  are  not  "  Europeans."    The  question  referred  by  the 

Magistri^te  must  therefore  be  answered  in  the  affirmative. 


Proceedings,  IWi  July  1809. 

THE  Calendar  in  Case  No.  18  of  1869  on  the  file  of  the  Session  180<>* 
Court  of  Bellary  showed,  that  one  Gowdar  Kottra  was  "^"^y  ^^. 
ch^ged  with  having  committed  adultery  witl%  one  Bhurunee, 
under  Section  497  of  the  Pen^l  Code.  It  appearing  that  the 
husband  who  had  instituted  thQ  prosecution  had,  died  be/ore  the 
trial,  the  Session  Judge  directed  the  Public  Prosecutor  to  with- 
draw the  charge,  and,  the  Assessors  finding  a  verdict  of  not  guilty, 
t)ie  pijsoner  was  discharged. 

The  High  Court  passed  the  following 

BuuMG^ — The  High  Court  observe  that  the  law  only  requires. 

thf^t  the  prosecution  should  be  imtu 

d  JI'U''.SU"Lrily  "iT^in  hrf«i  by  the  hnsband.   Itisnodaubt 

end  to  a  proMcntion  for  adul-  desirable  that  such  charges  should  be 

tery  under  Section  4^7  of  the  .^,  ,           .      ^i.                   a»             xi. 

^enal  Code.  Withdrawn  by  the  prosecution  on  thet. 

death  of  the  aggrieved  party,  but  it 
^nnot  be  said  that  the  death  necesst^rily  puts  an  end  tp  tjbe. 
prosecution.. 


~  «  t . 
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Proceedings,  (a)  22nd  Jvly  1869, 

1869.        mHE  High  Court  made  the  following 
July  22,        J[ 

BoLiNo  :^0n  more  thui  one  occAsion  the  Judges  have  hadr 

oooasion  to  remark  on  the  great  laxl- 

It  is  the  daty  of  AppolUte     .«-i        ««  ^ai.tj 

Judgeeto  act  so  far  in  confop-    ^7  diBplayed  by  some  of  the  Judfl^ea 

mity  with  the  provisious  of    '^  reooiding    judgments  ia    appeal^ 

the  Code  of  Civil  Procedure  as  o     w      o  rr 

is  sufficient  to  show  that  the.    Buits.    The  provisions  of  Section  359  - 

gr'*o"Jnd  ^"f  ap^]!^l,  M^d  ^    o^  **»  ^^ ^'^  Procedure  Code  have  been 

^l^iaily  to  record  distinct    jn  several  instances  almost  entirelv 
findings  on  qaestions  of  fact.  ^ 

disregarded  and  a  short  sentence  ex- 
pressing the  Appellate  Court's  concurrence  with  the  judgment  of 
the   Lower  Court  has  formed  the  only   record  of  the  decision  of 
the  Appellate  Court.    Now,  although  it  is  not  so  necessary  to, 
enter  fully  into  the  reasons  for  confirming  as  it  is  for  reversing  or 
modifying  the  decree  of  the  Lower  Court,  still  the  High  Court 
must  require  Appellate  Judges  in  every  case  to  act  so  far  in  con- 
formity with  the  provisions  of  the  Code  of  Civil  Procedure  as  is 
sufficient  to  shew  that  the  Court  has  dealt  with  each  ground  of  * 
appeal,  and  more  especially  to  record  distinct  findings  on  ques- 
tions ot  fact,  as  the  condasions  of  the  Lower  Appellate  Courts, 
are  final  in  this  respect  and  binding  on  the  High  Court  in  special' 
appeal. 

^ajKotc^The  following  decision  in  Special  Appeal  on  the  sabjeet  of  tha  > 
above  ruling  is  inserted  here. 

Appellate  Juriadictian  (a) 
Special  Appeal  No,  41  of  1869. 

Kristna  I«eddy  and  3  others Special  AppellanU,  (Lefts.) 

Strinivasa  Beddy Special  Beepondeni,  (Pltf.) 

Where  the  Civil  Judge,  confirming  a  decree  of  the  District  Mun-. 
eif,  stated  by  way  of  a  Judgment  that  he  was  of  opinion  that  the 
decision  of  the  Munsif  was  fair  and  equitable,  the  High  Court,  on 
Special  Appeal,  sent  back  the  case  with  directions  to  the  Civil 
Judge  to  record  a  Judgment  in  substantial  conformity  with  the 
provisions  of  the  Code  of  Civil  Procedure. 

This  was  a  Special  Appeal  against  the  decision  of  W.  Hodgson, 
the  Acting  Civil  Judge  of  Cuddalore,  in  Regular  Appeal  No.  58- 
of  1867,  confirming  the  decree  of  the  Court  of  the  District  Mun-^ 
sif  of  Yillipuram  in  Original  Suit  No.  995  of  1864. 

(a)    Present :  Scotland,  0;  J.,  and  Innes,  J. 
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^ondby/for  the  Special  Appellants,  the  Defendants.  1869. 

Savundranayagwn  Fillay,  for  the   Speicial    Besponclent,   the  sfl^^No  41 
l*laintiff.  o/'l869. 

The  Coutt  delivered  the  following 

Jddomxnt  :—  In  thiscasetheCivilJudgphas  confirmedthe  Decree 
of  .the  Distriet  Ifiinaif,  bat  by  way  of  a  Judgment  he  merely  states 
that  he  has  perused  the  whole  of  the  record  and  that  he  is  of  opinion 
that  the  deoisioD  of  the  Munstf  is  fair  and  equitable.  It  has  been 
objected  by  the  Counsel  for  the  Special  Appellants  that  they  are 
entitled  to  have  tiie  points  for  determination  set  out  in  the  Judg- 
ment of 'the  Lower  Appellate  Court  and  a  decision  pronounced 
thereon  together  with  the  reasons  for  the  decision.  This  Section 
359  of  the  OSril  Fkoeedure  Cede  requires,  and  if  there  had  been 
anything  like  a  substantial  compliance  with  the  proTision,  we 
Bhould  not  hare  felt  it  necessary  to  send  the  case  ba(&,  but  what 
purports  to  be  a  judgment  is  really  no  judgment  at  all.  Nine 
issues  were  framed  by  the  District  Mtmsif  for  tarial  and  he  irecorded 
his  opinion  at  length  on  four  of.  these  issues.  In  the  Appeal 
Petition  to  the  Civil  Court  the  Ist,  2nd,  drd,  and  4th  Defendants 
took  exception  to  the  Munsif  s  findings  <m  every  point,  but  the 
J  udge  contents  himself  with  saying  that  the  decision  appealed 
against  is  fair  and  equitable.  This  amounts  to  an  error  of  prooe- 
xture  which  calls  for  our  interference. 

It  is  accordingly  t)rdered  that  the  suit  be  remanded  to  the 
Lower  Appellate  Court,  and  the  Civil  Judge  be  directed  to  record 
A  judgment  in  substantial  conformity  with  the  provisions  of  the 
Code  of  Civil  Procedure  and  return  it  to  this  Court  within  two 
weeks  from  the  date  of  receiving  this  order. 


pToeeedinga,  26th  July  186d. 

UPON  reading  a  letter,  dated  6th  April  1869,  ^m  the  Acting  I8d9. 
Session  Judge  of  Ctrddalore,  submitting  copy  of  the  Pro-  July  26. 
ceedings  of  the  Session  Court,  dated  2nd  April  1869j  passed  on 
CHminal  Miscellaneous  Petition  No.  15  of  1869,  and  requesting 
mi  authoritative  ruling  on  the  question  of  granting  unauthenti- 
oatedf  eepies  of  the  reoofds  of  a  Criminal  case  to  parties- denlrouB 
ef  appeaUag,  and  also  a  letter  dated  4tb  May  1869  from  the-same 
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1869.        Officer,  forwarding  a  oommunication  from  the  Joint  M&giBtrate'6f 
;    ^^P  ^^'  ■    Sottth  Arcot  on  the  same  subject, 

The  High  Coiu^t  inade  the  following 

IRuling: — In  the  circular    Proceedings  of  the    late    Sadr 

Court,  dated  2l8t  March  1860,  con- 
i^lo^oW^i^jL:    t«imngTevi«KiTuleBrelatii.gtooopiem 

And  the  documentary  evidenoe     {^  ^as  held  that  the  parties  to  any 
add  copies  of  final  Bentenced  ,  ..  x-a.i  j  x^ 

or  orders  passed  by  Criminal    Otiminal  proceeding  were  entitled  to 

StTp^  ^^^'^-  ot>t""  0*  .ppHcation  copies  of  .»y 

tence  are  required  by  Section  order,  sentence,  document,  deposition, 
416  of  the  Code  of  Criminsl  ,  ,  *w-.-o«;*Jfc 

Procedure  to  file  wHh  their  or  oUier  record  connected  tirerewiui, 

petition  of  appeal,  vhen  the       ^  Y}eiDai  in  itS  nature  eitra-judicial, 
ptfrty  who  is  desirous  of  ap-  ®  j.  au        a- 

pealing  is  in  confinement  under     on  plain  or  stamp  paper,  at  the  opUon 

o'%°S?^rthUmeXrS  of  the  appUoant.  but  that  authenti- 
applies  for  a  copy  of  the  same,     cated  copies  would  only  be  granted 

^l^riiiSia-^on^ES    on  stamp  pap«  except  in  the  «»e  of 

iumjshed   to    applicants    6n    Criminal  sentences. 

Stamp  papeh  ^^    ^^^^    Proceedings  of  26th 

September  1862,  the  High  Court,  after  considering  the  provlsiona 
of  the  Stamp  Act  (X  of  1862),  held  that  oc^ies  of  depositions 
irhich  a  Magistrate  is  required  by  Section  230  of  the  Code  of 
Criminal  Procedure  to  furnish  to  an  accused  person,  and  copies  of 
final  sentences  or  orders  furnished  tmder  Section  440  of  the  Code 
of  Criminal  Procedure,  might  be  given  on  plain  paper  but  must 
be  authenticated  by  the  presiding  Judge  or  Magistrate.  They 
further  held  that  no  authenticaled  copies  of  any  other  portion  ol 
the  record  of  a  Criminal  trial  could  be  furnished  except  on  stamp 
paper,  but  unauthenti  dated  copies  for  Jprivate  use  might  be  f^t- 
hished  on  plain  paper. 

On  the  8th  January  1863,  the  Qovernor  General  of  India  in 
Council,  under  the  powers  Tested  in  him  by  Section  33,  Act  X  of 
1862,  (for  which  Section  2,  Act  XVIII  of  1865  was  afterwards 
Substituted),  issu^  the  following  Notification  :-^ 

''  Under  the  provisions  of  Section  XXXIII  of  Act  X  of  166% 
"  the  Governor  General  in  Council  is  pleased  to  exempt  from 
**  Stamp  duty  copies  of  final  sentences  or  orders  passed  by  Crimi- 
**  nal  Courts  which  parties  desirous  of  appealing  from^such  sen- 
«<  tences  or  orders  are  required  by  Section*  416  of  the  Code  of 
"  Criminal  Procedure  to  file  with  their  petition  of  appeal,  provided 
"  that  the  party  who  is  desirous  of  appealing  is  in  confinement 
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*'  nnder  tiio  operation  of  the  sentanoo  or  otiet  at  the  time  that       1809. 
**  he  applies  for  a  copy  of  the  aame,*'  /ttgyg^,^ 

On  3rd  Haroh  1863,  the  High  CoqH  held  thit  this  Notifica- 
tion did  not  in  any  way  affeet  the  ruling  oontained  in  the  Pro- 
ceedings of  25th  September  1862. 

The  question  now  raised  is  whether  the  rules  regarding  un- 
authenticated  copies  of  the  record  on  plain  paper  are  still  in  force. 

2.  On  a  full  consideration  of  the  law  relatingto  stamps,  it  ap.- 
pears  to  the  High  Court  that  the  order  contained  in  the  Proceedings 
jdated  25th  September  1862,  to  the  effect  that  no  autheuticated 
oopiea  of  any  part  of  the  record  except  depositions  under  Section 
230  and  orders  or  senteoces  under  Section  440  of  the  Code  of 
Criminal  Procedure  can  be  furnished  except  on  stamp  paper,  but 
that  unauthenticated  copies  of  any  part  of  the  record  may  be 
furnished  on  plain  paper  for  private  use,  is  erroneous. 

Neither  Schedule  B  of  Act  X  of  1862^  nor  Schedule  B  of  Act 
XXVI  of  1867,  recognize  any  distinction  between  authenticated 
and  unauthenticated  copies,  and  the  usage  of  granting  unauthenti- 
cated copies  on  plain  paper  i^  consequently  not  warranted  by 
the  law. 

Such  copies  as  the  law  requires  to  be  on  stamp  paper  must 
in  future  be  granted  only  on  stamp  paper. 

3.  But  there  appear  to  be  erroneous  impressions  abroad  as 
to  the  construction  of  Article  .5  of  Schedule  B  of  Act  XXVI  of 
1867,  which  it  is  important  to  remoTC. 

Artide  5  of  Schedule  B  of  Act  XXVI  of  1867  is  the  only 
Ai*ticle  of  the  Stamp  Act  which  can  be  supposed  to  impose  a  Stamp 
duty  on  copies  of  depositions,  <kc.,  in  a  Criminal  trial,  and,  in  the 
opinion  of  the  High  Court  the  words  Judicial  Proeeedmg  were 
intended  to  refer  only  to  writings  in  the  nature  of  an  opinion, 
determination  or  proceeding  recorded  by  the  Court  in  the  hearing 
of  a  case,  and  cannot  include  depositions  of  witnesses  or  other 
documents  which  form  part  of  the  evidence  at  the  trial.  Nor  can 
the  words  which  follow,  vis.,  AceotuU^  Staiement^  Eepart  or  the 
like,  be  held  except  by  a  strained  interpretation  to  include  either. 
It  is  reasonable' to  presume  that  depodtions  would  have  been  ex- 
.pressly  mentioned  had  the  I^gialatuce  intended  the  provisions  itf 
the  Stamp  Act  to  apply  to  tbam. 

4.  The  High  Couit  am  therefore  of  ofNlnian  that,  with  the 
uexofpiiqn  of  tiie  dep osttions  of  the  witnfisses  and  the  dooumen* 
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3^69«  tary  evidence  and  of  final  sentences  or  *  orders  in  the  cases  Mling 
^  July  26.  _  within  the  GoYemor-General's  Notification  of  8th  January  1863, 
copies  of  any  part  of  the  reoord  of  a  Criminal  trial  whether 
authenticated  or  unauthenticated  can  only  be  furnished  to  appli- 
cants on  stamp  paper.  Section  440  of  the  Code  of  Criminal  Ph>- 
cedure  does  not  appear  to  them  to  have  any  bearing  on  the  ques- 
tion of  Stamp  duty  but  to  refer  solely  to  the  expense  of  copying. 
Copies  applied  for  under  that  Section  should  in  all  cases  be  writ- 
ten by  a  salaried  officer  of  the  Court. 

5.  The  High  Court  have  on  more  than  one  oocaedon  re- 
marked gross  errors  and  omissions  in  unauthenticated  copies 
furnished  to  parties,  and  they  have  considered  the  propriety  of 
requiring  every  copy  furnished  by  a  Court  to  be  authenticated, 
but,  in  consideration  of  the  additional  labor  the  duty  of  authenti- 
cating copies  would  impose,  they  forbear  from  making  a  rule  to 
this  effect.  At  the  same  time  they  must  require  that  as  much 
care  as  possible  be  taken  to  ensure  better  results  from  the 
Copyists. 

6-  Paiiies  to  any  Crinunal  proceeding  will  be  entitled  to 
apply  for  authenticated  ur  unauthenticated  copies  of  depositions, 
&c.,  at  their  option,-»the  only  difference  being  that  in  the  former 
case  the  regulated  charge  for  examining  must  be  deposited  in 
addition  to  the  regulated  charge  for  copying.  The  chai;ges  for 
copying  are — 

For  authenticated  copies  1  pie  per  line. 
For  unauthenticated  copies  1  pie  per  two  fines  : 
And  the  charge  for  examining  authentioated  copies  1  pie  per 
four  lines. 

Copies  of  documents  which  the  law  requires  to  be  on  stamp 
paper,  copies  of  orders  which  fall  within  the  exemption  of  the 
Oovemor  Generara  Notification,  and  copies  which  the  law  requires 
Courts  to  furnish  to  parties,  must  in  all  cases  be  authenticatecL 


Proceedings,  26tA  JvXy  1869* 

1869.        TTPON  reading  a  letter,  dated  29th  June  1869,  from  the  Magis- 

/^y  ^^'      ^     trate  of  South  Arcot,  requesting  to  be  informed  whether  it 

a  Subordinate  Magistrate  acting  without  jurisdiction  dischaigea 

an  accused  person  or  dismisses  a  complaint  irithout  enquiiy  the 
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Magistrate  of  the  Diatrict  has  or  haff  not  authority  under  Ckuse  2,        1 969. 
Section  435  of  the  amended  Code  of  Criminal  Procedure  to  annul      '^"^y^  -, 
such  order  of  discharge  or  dismissal  and  direct  at  his  option  either 
a  new  trial  before  himself  oi  the  committal  of  the  case  to  the  Court 
of  Session^ 

The  High  Court  passed  the  following 

BULING :— The  Magistrate  has  submitted  a  question  as  to 

the  construction  of  Section  435  of 

without   jariMUcH<m  held  a    Act  VIII  of  1869.    Clause  2  of  that 
trial  aod  acquitted  the  accused     -,     ..  xi.     -ar     •  .     ^    .     .  ,. 

peraon  under  Section  256  of    Section  gives  the  Magistrate  junsdic- 

da'J^htw   ?^rtJB^    *^  *»  «"^«  *»»  commitment  of  an. 
Court  alone  eould  aet  aaide  tha    aooused  person  discharged  by  a  Sub« 

^tLl^t^^t'^tD^.    ordinate  Magistrate underSection  225 
iriot  had  no  power  to  do  ao    or  Section  860  and  to  order  an  en- 

under  Section  485  of  the  Code  ,  . 

aa  amended  by  Act  Till  ol    qniiy  into  any  complaint  dismissed 

by  a  Subordinate  Magistrate  under 

Section  67  or  Section  180« 


1869. 


2.  The  case  now  before  the  Magistrate  of  South  Arcot  is 
different  from  either  of  the  above  cases,  and  Section  435  is  there- 
fore inapplicable.  Here  a  Subordinate  Magistrate  of  the  1st'  Class 
acting  without  juzisdiotion  has  held  a  trial  and  acquitted  the  ao* 
cused  person  under  Section  256» 

The  High  Court  alone  under  Section  404  can  set  aside  the 
finding  of  the  Subordinate  Magistrate  and  the  record  of  the  case 
should  now  be  sent  for  under  Section  434  for  the  consideration 
of  the  High  Court. 


Proceedings,  i6ih  July  1889» 

UPON  reading  a  letter,  dated  the  17th*  June  1869,  from  the       1889;. 
Magistrate  of  South  Arcot,  referring  for  the  orders  of  the     J'^y  2g» 
High  Court,  under  Section  434  of  the  Code  of  Criminal  Pro- 
oedure^  the  Proceedings  of  the  1st  Glass  Sub-Magistrate  of  Tinde-> 
•vanam  in  Cases  Nos.  94|  95|  96.  97  and  101  of  1869|  as  contrary 
tolawj 
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186^.  The  High  Ooutt  oMde  the  foUoifing 

July  96. 

'       BoLiKG ! — ^In  these  cases  the  Suhordindte  Magistrate  eontietecl 

Whe«itiisoughtton«o.T    *^^  *^«*  ^^*^'  ^^**^^  "  ^  ^""^ 
the  jeaalty  desoribed  in  8ec.     IX  of  186S  for  Omitting  tO  take  OUt 

^^ttifliul^"^    certificates.    The  Bnbordinate  Magi«- 

a  certificate  the  Collector  who  trate  wag  himself  the  CoUeotor 
inued  the  notice  «houId  pre-        .  •■    «  .  «  i 

fer  a  complaint  before  a  Magis-     ^ho  caused  the  notices  to  be  serred. 

te^andtheCcUeetoro^nn^  The  Head  Assistant  Magistrate 

prefer  the  oompUunt   before  ^ 

iiinMell  in  his  oa^^il^  of  referred  the  cases  on  the  grounds  (1) 
^^^  ^  '  that  there  was  no  evidence  of  the 

i^fonces  alleged  to  have  been  ootnfnitted,  (2)  that  the  Subordinate 
Magistiaie  had  no  jurisdiction  as  no  complaints  were  preferred* 
(S)  that  the  trials  were  held  under  Chapter  XV  of  the  Code  and 
tte  accused  esamined  «Oftti>arjr  to  the  pioTisioas  of  that  Chapter^ 
He  further  aubmitted  his  opinion  that .  the  Collector  who  issued 
Ae  notiee  could  not  aa  Magiatinite  take  cognisanee  of  Ike  offenoe 
Aeeciibed  in  Seetfoii  17  Attt  IX  of  1868. 

t.  The  l|igh  Court  are  of  opinion  that  if  it  is  sought  to 
recover  the  penalty  described  in  Section  17  of  Act  IX  of  1868, 
from  any  p^non  vrho  omits  to  take  out  a  certificate,  the  Collector 
who  isslied  the  notice  should  prefer  a  oomplsint  before  a  Magv^ 
Irate,  and  it  oould  net  have  been  intended  that  the  Collector 
should  prefer  the  complaint  before  himself  in  his  capacity  of 
Magistrate.  On  this  ground  the  proceediiiigs  of  the  Subor^ate 
Magistrate  must  be  quashed  ss  illegal.  So  much  of  the  fines  aa 
was  recovered  its  a  penalty  beyond  the  atnouiit  required  to  be 
paid  for  the  certificates  lihould  now  be  refunded. 


«■ 


Proeudvngs^  ZOth  July  1869* 

1860J        TTPON  reading  Proceedings  of  the  Session  Court  of  CsUent, 
July  80.      vi     dated  the  I7th  July  1869^  reviewing  the  Proceedings  iik 
Calendar  Case  No.  38  ot  1869,  oh  the  file  df  the  Assistant  ICagis. 
trate  of  Malabari 

The  High  Ooort  made  the  fellewing  .  . 

BeiiiKO  t-^The  High  Cowt  are  ef  opinion  that  the  Session 

J^idge  is  ooneot  in  his  ophuen  that 

'  Artsft  under  CMlpiboisi  of    an  arrest  under  (Kvil  process  of  • 
%  MofoMil  Court  on  Sundsy     «,  *     .,  ri     -a  cu.  j 

Ulegslinthis  country.  Mofiissil  Court  on  a  8nnday  »  m 

this  country  perfectly  legal 
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una 


Service  of  process  on  a  Sunday  vras  made  illegal  in  England       1869. 
by  an  express  enactment,  and  there  is  no  similar  enactment  in     /« jy  80. 
force  in  the  MofnssiL 


XTpon  a  proseeutioD  nndetr 
Section  818  of  the  Penal  06dm 
A  person  cannot  be  oon?ioted 
of  ooncealiog  the  birth  of  a 
child  in  the  case  of  a  mere 
foBtuB  four  montha  old. 


Proceedings^  6th  Augvst  1869. 

TTPON  reading  again  Calendar  in  Case  No.  86  of  1869  on  the 
^  file  of  the  Session  Court  of  Ohinglepaty  and  also  the  amended 
Calendar  in  the  above  case  sabmitted  in  accordance  nvith  the 
His^  Conrt's  Proceedings,  dated  80th  July  1869,  Na  1898. 

The  High  Conrt  made  the  following 

BuLiNO : — It  now  appears  that  the  prisoner  was  not  gnilty 

of  the  oflfenoe  chaiged : — ^in  the  for- 
mer Calendar  it  was  merely  stated 
that  the  child  was  bom  prematurely. 
It  now  appears  that  it  was  not  a  ohild 
at  all  bat  a  mere  foetus  4  months 
old.  In  £eg.  v.  Berrimcm  cited  in  1  EusaeU  779  (last  edi- 
tion) it  was  held  by  Srle,  J.  that  the  ofieace  camiot  be  oonunittied 
unless  the  child  had  arrived  at  that  stage  of  maturity  at  the  time 
fif  birth  that  it  might  have  been  a  living  child,  and  that  the  law 
(does  not  compel  a  woman  to  proclaim  her  own  want  of  chastity, 
and  that  if  she  miscarried  when  the  foetus  was  but  a  few  months 
old  and  had  no  chance  of  life  she  cannot  be  convicted  of  the 
charge  of  concealing  the  birth  of  a  child.  It  appears  to  the  High 
Court  that  this  applies  as  much  to  a  charge  under  Section  318, 
Penal  Code,  as  to  a  charge  under  the  corresponding  English  Sta- 
tute. There  is  nothing  in  the  case  to  show  that  the  prisoner 
caused  herself  to  miscarry.  As  the  whole  of  the  record  at  the 
trial  is  before  them  the  High  Court  can  at  once  proceed  uoder 
Seotfon  406,  Crinnnal  Procedure  Code.  The  sentenoe  of  the  ComH 
of  Session  in  Calendar  Ka.  86  of  1869,  must  be  rovsoMd  as  ooAi 
traiy  to  law. 


1869. 
AMgtu$e* 
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Proceedings,  9th  Augvst  1869. 

186^.  TTPON  a  reference  from  the  Magistrate  of  Bellaiy,  requeeting  fii» 
August  9.  U  opinion  of  the  High  Court  on  a  question  raised  by  the  Acting 
Head  Assistant  Magistrate  ^<  whether  the  provisions  of  Madraa 
Act  III  of  1865  operate  so  far  as  to  nullify  the  powers  vested  in 
the  Local  Government  by  Section  5,  Act  XIII  of  1859|  and  to  ena- 
ble Magistrates  other  than  those  authorized  by  (Government  under 
the  Section  quoted  to  entertain  and  dispose  of  cases  of  Criminal 
breach  of  contract  under  that  enactment^" 

The  High  Court  made  the  fbllowing 

BuLiNG. — In  the  opinion  of  the  High  Court  there  can  be  no 

questionthat  Act  XIII  of  1859   is  a 
Madras  Act  III  of  1865  au-     ^_^  .  ,  ,  j  ^i    ^  .     ^,    . 

thoriEes  every  Magistrate  to    ^P^^^  l&w,  and  that  m  that  respect 

take  co^nce   of    offences    Madras  Act  III  of  1865  appUes  to  it. 
aflainst  Act  XIII  of  18fi9L  '^* 

Section  5  of  Act  XIII  of  1859  re- 
stricts the  exercise  of  jurisdiction  under  the  Act  to  such  Officers  as 
shall  be  specially  appointed  by  Government.  Then  Madras  Act 
III  of  1865  authorizes  every  Magistrate  to  take  cognizance  of  any 
offence  against  any  special  or  local  law  now  in  force  in  the  said 
Presidency,  notwithstanding  any  provision  to  the  contrary  in  any 
Act  or  Begulation  now  existing,  and  wUer  alia  offences  under  aot 
XIII  of  1859. 

2.  The  jurisdiction  of  any  Magistrate  is,  however,  subject  to 
the  proviso  that  as  to  the  amount  of  punishment  he  shall  be  re* 
strained  within  the  limits  of  his  ordinary  jurisdiction.  What  is  th^ 
ordinary  jurisdiction  of  a  Magistrate  as  respects  the  kind  of  punish^ 
ment  which  he  is  authorized  to  inflict  is  clear  from  Section  22  of 
the  Code  of  Criminal  Procedure.  Imprisonment  and  fine  may  be 
imposed  within  certain  limits,  and  therefore  any  offence  under  a 
special  or  local  law  punishable  with  imprisonment  or  fine  is  cognii* 
able  by  them.  Not  so  a  sentence  of  whipping,  for  that  is  not 
within  the  ordinary  jurisdiction  of  a  Magistrate.  Nor  can  Aot  III 
of  1865  give  jurisdiction  under  Act  VI  of  1864.  This  disposes  of 
the  Acting  Head  Assistant  Magistrate's  objection. 
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Proceedvngsy  lOih  August  1869. 

UPON  reading  a  letter,  dated  the  20tfi  May  1869,  from  the       ^^••• 
Aoting  Magistrate  of  Tiimeyelly,  Teferring  at  the  request  — ^ - 

of  the  joint  Magistrate  for  the  orders  of  the  High  Court,  under 
Section  484  of  the  Gode  of  Criminal  Procedure,  the  Proceedings 
of  the  2nd  Class  Sub-Magistrate  of  Tencasy  in  Case  Nob.  13  and 
14  of  1869,  as  contrary  to  law,  and  cJso  a  letter,  dated  the  20th 
July  1 869,  from  the  same  Officer,  forwarding  the  records  in  the 
aboye  cases  in  accordance  with  the  Proceedings  of  the  High 
Court,  dated  26th  May  1869, 

The  High  Court  passed  the  following 

BuLiNQ  : — From  a  perusal  of  the  records  of  these  cases  it 

appears  that  a  portion  of  a  Zemindary 

of?Z.*?.'zS5y'^^H  h«  been  sold  under  a  decree  of  the 

in  execation  of  a  decree  of  the  Civil  Court.     The  ryots  decline  to 

Oivfl  Court,  reaped  aad  carried  -       xi.             t                j     jt. 

away  tbeircropi  despite  the  pur-  recogmze  the  purchaser  and  adhere 

chaser's  people,  and  refused  to     to  the  Zemindar's  family.     In  one  of 

allow  the  purchasers  people  to  " 

seal  and  mark  grain  which  had     the  two  cases  referred,  the  ryots  (Do- 

^^n  "'/nJli^'iSS  fe^^te)  reaped  and  carried  away 
flo  armed  that  nothing  could  he    their  crops  despite  the  purchaser's 

^rbSfthrthftJL'/fth:  P^OPI*-  1°  *te  other,  the  crop  had 
defendants  did  not  amount  to  an    been  reaped  «nd  heaped,  hut  the  ryots, 

IWl  C^t'  ^^^'^  ^*^  ""'  *^'    *^«  Defendante,  refused  to  allow  the 

purchaser's  people  to  seal  and  mark 

the  heaps  and  carried  away  their  grain.  In  both  cases  it  must 
be  taken  as  found  by  the  Subordinate  Magistrate  that  the  De- 
fendants were  in  such  numbers  and  so  armed  that  nothing  could 
be  done  against  them. 

The  Subordinate  Magistrate  couTicted  the  Defendants  in 
both  cases  under  Section  147|  Penal  Code,  of  rioting. 

2»  The  High  Court  are  of  opinion  that  the  acts  of  the  De- 
fendants did  not  fall  within  dther  Clause  3,  4  or  ff  of  Section  141. 
The  common  puipose  was  not  to  commit  any  offence,  such  for 
instance  as  under  Section  424,  Penal  Code,  fbr  apparently  there 
was  a  bond  fide  claim  of  right,  and  the  out-turn  of  the  crop  haying 
been  openly  ascertained,  the  purohasw  can  be  put  to  no  loss  or 
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1869.  diffionlty  in  reoovering  the  amount  that  may  be  due  to  him  upon 
— ^^l— — ^  the  share  of  the  crop  to  which  he  may  hereafter  be  fonnd  entitled 
under  his  purchase.  So  that  there  is  no  ground  for  saying  that 
the  crop  was  carried  away  with  any  intent  to  defraud.  Further, 
the  Defendants  were  in  possession  of  the  crops  and  grain  which 
were  the  property  of  them  or  of  some  of  them,  and  if  any  one 
was  seeking  to  enforeo  a  right  or  a  supposed  rights  it  weA  the 
purchaser  and  his  agents,  and  what  the  Defendants  did  was,  by 
fihow  of  fbroe,  to  protect  their  own  possession  and  preyent  th? 
purchaser  from  enforcing  his  supposed  rights 

3.  Being  of  opinion  that  no  offence  has  been  committed  and 
that  the  purchaser  of  the  Zemindary  is  bound  to  resort  to  his 
legal  remedy  for  recoyery  of  his  rents,  the  High  Court  quash  the 
convictions  and  sentences  in  Calendar  Cases  Nos.  13  and  14  of 
1869  on  the  file  of  the  Subordinate  Magistrate  of  Tenoasyi  and 
direct  that  the  fines  levied  be  refimded. 


ProceediTiga,  12th  August  1669. 

I860.  TTPOK  reading  a  letter,  dated  the  19th  July  1869,  No.  41,  bom 
AuguMt  11  U  the  Officiating  Session  Judge  of  Caliout,  r^erring  fbr  the 
orders  of  the  High  Oonrt,  under  Section  43i  of  the  Code  of  Cii- 
minal  Procedure,  the  Proceedings  of  the  Deputy  Magistrate  of 
South  Malabar  in  Case  No.  69  of  1869,  as  contraiy  to  law,  and 
also  a  letter,  dated  the  2nd  Augnst  1869,  from  the  same  Officer 
forwarding  the  record  in  the  above  case  in  accordancq  with  the 
Proceedings  of  the  High  Conrt^  dated  26th  July  1869, 

The  High  Court  passed  the  following 

BcTLiNG : — The  Deputy  Ma^strate'd  finding  and  sentence  are 

««.         •»»   .  ^  X         .^      recorded  as  follows : — 
Where  A  Magistrate  convicts 

a  peraoo  of  u   oifeaoo  lie  ii  *'  The  Deputy  Magisirate,  after 

b<H»>atop«.«»n.MateBM.        «takii«ttie«id«ioe^ofoi«M«ma«t 


**  the  hardship  the  aocnsed  has  been  subjected  to  is  a  suftoieni 
«' punishment  and  therefore  directs  that  he  be  released  with  a 
"  warning." 

The  Offimsfang  Session  Jndge  reftci  the  eaae  on  the  gxeoafl 
that  the  finding  is  one  of  oonviotiony  and  that  ihe  omiMim  to  M« 
eoid  »  eentenoe  is  iUegal. 
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2.     The  High  Court  are  of  opinion  that  in  the  present  ease        ^8^* 
it  will  be  sufficient  to  point  out  to  the  Deputy  Magistrate  that     4«<yu#<  12> 
his  finding  should  have  been  recorded  in  the  form  prescribed  by 
the  Code  of  Criminal  Procedure,  and  that  having  convicted  the 
prisoner  he  was  bound  to  pass  some  sentence,  if  only  a  nominal  one. 


Prooeedings,  IQth  August  1869. 

UPON  a  reference  from  the  Magistrate  of  South  Arcot,  refer-        1869. 
ring  for  the  orders  of  the  High  Court,  under  Section  434  of    ^^y^t  Ig. 
the  Code  of  Criminal  Procedure,  the  Proceedings  of  the  1st  Class 
Sub^Magiatrate  of  Cuddalore,  as  contrary  to  law, 

The  High  Court  made  the  following 

EtJLiKO : — In  consequence  of  a  Mahazimama  presented  by  cer-. 

An  order  «.n«d  by  .  MtgU.  **i°  inhabitants  of  Caddalore,  the 
tnto  nader  Sec.  62  of  the  Code  Sab-Magistrate  issued  am  order  nnder 
JS2?:;?::M;^r^^^^^  SecUon  62  of  the  Code  of  Criminal 

by  certain  pcreons,  but  without    Prooednr©  to  one  Gopaloo  Naick  di- 

any  notice  to  the  aefendant  or  * 

enquiry  by    the  Magistrate,  ia     recting  him  not  to  allow  his  house  to 

*^^*  be  used  for  gambling  purposes.    The 

Magistrate  records  his  opinion  that  the  order  was  illegal  on  the 

groxmd  that  no  enquiry  was  held  before  issuing  the  order. 

2.  The  High  Court  concur  with  the  Magistrate  that  the  order 
having  been  made  without  any  notice  to  the  party  defendant  or 
any  enquiry  whatever  is  sufficient  to  vitiate  the  Sub-Magistrate's 
proceedings,  and  that  the  order  must  be  set  aside. 


Proceedings,  17th  August  1869. 

UPON  a  reference  from  the  Judicial  Commissioner  of  Ootaca-        jg^g^ 
mund,  referring  for  the  orders  of  the  High  Court,  under  Sec-    Augyut  17« 
tion  434  of  the  Code  of  Criminal  Procedure,  the  Proceedings  of  the 
Joint  Magistrate  of  Wellington,  in  Case  No.  101  of  i869,  as  con- 
trary to  law, 
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1869.  The  High  Court  made  the  following 

August  17» 

Ruling  : — ^In  this  case  the  accused  contracted  with  the  com- 
plainant to  supply  a  certain  quantity 

An  order  directing  compcnsa-     ^rx*    i.         -ii.*  ai.   • 

tion  under  Act   XIII  of   1869     of  timber  withm  one  month  in  con- 
is  illegal.  sideration  of  receiving  an  advance  of 

Sach  portion  of  the  money  ad- 
vanced  to  the  defendant  as  has     100  Rupees.     Having  supplied  a  por- 

been  appropriated  to  the  fulfil,    tion  of  the  timber,  the  accused  made 

ment  of  the  contract  or  as  could 

jastly  be  set  off  against  a  part     default.     He  was  then  charged  under 

!.oft:to,ttSK„S^ed!    ^°*  Xin  of  1869.  and  the  Magi- 

trate  awarded  to  the  complainant  the 
amount  claimed  by  him,  viz.,  Rupees  100-12-0  by  way  of  coni- 
pensation. 

2.  The  High  Court  agree  with  the  Judicial  Commissioner 
that  any  order  for  payment  of  compensation  under  Act  XIII  of 
1859  is  illegal.  In  the  terms  of  Section  2  there  is  no  provioon 
as  to  what  is  to  be  done  in  case  the  contract  has  been  partly  per- 
formed and  partly  not  performed.  It  appears  to  be  left  to  the 
discretion  of  the  Magistrate  to  say  whether  it  is ' '  just  and  proper* ' 
that  the  whole  sum  advanced  or  any  and  what  part  thereof  ought 
to  be  repaid.  In  the  present  case,  the  accused  having  received 
100  Rupees  advance,  it  was  competent  to  the  Magistrate  to  direct 
the  refund  of  that  amount,  and  the  order  is  only  illegal  as  regards 
1 2  Annas. 

3.  But  the  High  Court  are  clearly  of  opinion  that  such  por- 
tion of  the  money  advanced  as  has  been  appropriated  to  the  ful- 
filment of  the  contract  or  as  could  justly  be  set  off  against  a  part 
fulfilment  of  the  contract  ought  not  to  be  ordered  to  be  refunded. 

4.  The  order  of  the  Magistrate  awarding  Rs.  1 00- 1 2-0  as  com^ 
pensation  must  now  be  set  aside,  and  he  must  be  directed  to  d^ 
cide  whether  in  the  circumstances  of  the  case  any  and  what  pari 
of  the  sum  advanced  ought  to  be  repaid. 


Proceedings,  20th  August  1869. 

1869.       TTPON  reading  the  Proceedings  of  the  Session  Court  of  Nundialt 
Aufput  20.      ^      dated  the  13th  July  1869,  reviewing  the  proceedings  of  the 
Deputy  Magistrate  of  Peapally,  dated  19bh  May  1869, 
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The  High  Conrt  made  the  following  ^^^^• 

Augutt  20. 
Ruling  : — The  Session  Judge  observes  "  Section  29i  makes 

no  provisionj  for  the  sureties  being 
cSiS"  l^aJ.*'d^U'    imprisoned.    It  Bays  that  the  pei»lty 

aaUioriM  the  imprisonment    of    jQay  be  recovered  firom  them  in  the 
sureties.  ^         ..  •     .     i 

same  manner  as  firom  tne   pnnoipai 

party,  but  it  does  not  say  that  if  it  cannot  be  recovered,' they 

will  be,  like  him,  liable  to  imprisonment." 

2.  The  High  Court  are  of  opinion  that  this  is  a  correct  ex- 
position of  the  law,  as  contained  in  Section  294  of  the  Code  of 
Criminal  Procedure. 


*  Proceedings,  iWi  August  1869. 

UPON  reading  a  letter,  dated.the  28rd  July  1869,  from  the  Ses.        1869. 
sion  Judge  of  Berhampore,  referring  for  the  orders  of  the    Anffu$t  24. 
High  Court  certain  correspondence  between  himself  and  the 
District  Magistrate  of  Ghuojam  relative  to  the  trial  of  convicts  in 
chainsi 
The  High  Court  passM  the  following 

BuuNG : — A  convict  from  the  Berhampore  Jail  under  sen- 
tence of  6  months*  imprisonment  was 
A  Jnd|e  should  not  itfose  to    brought  up  in  chains  to^'  stand  his 

cWMto^sU^dhis'S^^^^  ^'^  ^^  charges  of  house-breaking 

Jndge  may  direct  the  removal  of  and   causing  grievous    hurt   at   the 

the  fetters  onless  satisfied  by  a  _  «      .  mt       «      .        ▼    i 

representation  from  the^proper  <liuie  Sessions.     The  Session  Judge 

officer  that  they  are  necessary.      refused  to  try  him  unless  the  fetters 

were  removed. 

2.  The  High  Court  are  of  opinion  that  as  a  general  rule  a 
convict  should  be  relieved  of  his  chains  when  brought  before  a 
Ck)urt  for  trial  or  as  a  witness.  There  din  be  no  doubt  that  the 
display  of  fetters  must  have  a  prejudicial  effect  against  him  in 
the  eyes  of  Jurors  or  of  Assessors.  The  exception  to  this  rule 
should  be  when  the  Superintendent  or  Keeper  of  the  Jail  certifies 
that  the  use  of  chains  is  necessary  to  guard  against  violence  or 
an  attempt  to  escape. 

3.  In  the  present  case  the  High  Court  are  of  opinion  that 
the  Judge  should  not  have  refused  to  try  the  prisoner  though  ho 
might  have  directed  the  removal  of  the  fetters  unless  satisfied  by 
a  representation  from  the  proper  officer  that  they  were  necessary. 
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1869.  4.    A  copy  of  these  Prooeedings  wiU  be  transmitted  to  the 

August  24.  lUgi^t  Honorable  the  Governor  in  Council  with  a  view  to  a  Rule 
being  firamed  for  the  guidance  of  the  Criminal  Courts  in  similar 
cases  should  the  Government  thin^  fit- 


tm 


Proceedings,  26ih  August  1869. 
1869.        TTPON  reading  a  letter,  dated  18th  June  1869,  from  the  Session 
AuguH  26.    y     Judge  of  Vizagapatam,  referring  for  confirmation  of  the 
sentence  of  death  the  proceedings  in  Calendar  Case  No.  15  of 
1869  on  the  file  of  his  Court, 

The  High  Court  made  the  following 
BuLiKG : — In  this  case  the  prisoner  was  tried  on  a  charge 

The  High  Coart «  .  Conrt  of    **^  ™"^*'  ""^  acquitted  by  the  Ses- 
reyinoa  ham  jmisdietion  to  aet    sicm  Court  on  the  ground  that  it  was 

Il^rfoS^cSSrt^bT^^tio^    impossible  to  convict  when  the  only 

Sectioo  406  of  the  Code  of  Cri-  direct  evidence  was  recorded  without 
minal  Frocedore.  .         ^      ^  ^ 

the  sanction  of  solezim  affirmation. 

The  evidence  referred  to  was  that  of  two  boys  aged  about  12 
years,  who  were  not  simply  aflSrmed  under  Section  15,  Act  11  of 
1855,  but  were,  as  the  Judge  puts  it,  '*  admcmidied  to  speak  the 
truth."  On  a  review  of  the  Calendar,  the  High  Court  called  for 
the  depositions  of  the  witnesses  abovementioned  pointing  out  to 
the  Session  Judge  that  if  the  witnesses  had  not  been  simply  af- 
firmed, there  was  a  material  error  of  law,  and  it  afterwards  ap- 
pearing that  there  was  this  irregularity  at  the  trial,  quashed  tho 
proceedings  and  directed  a  new  trial.  At  the  second  trial  the 
prisoner  was  again  indicted  on  a  charge  of  murder,  and  convicted 
and  sentenced  to  death  subject  to  the  confirmation  of  the  High 
Court. 

2.  As  this  is  the  first  occasion  on  which  the  question  of  the 
jurisdiction  of  the  High  Court  as  a  Court  of  revision  to  set  aaide 
a  finding  of  acquittal  has  arisen  in  this  Presidency,  the  point  was 
referred  to  a  fidl  Court  and  after  a  careftd  consideration  of  the 
whole  question,  the  Court  are  unanimously  of  opinion  that  the 
word  '^  order"  in  Section  405  of  the  Criminal  Procedure  Code 
must  be  held  to  include  an  order  of  discharge. 

3.  They  base  their  decision  on  the  following  grounds : — 
Every  judgment  of  acquittal  concludes  with  a  formal  order  of  dia« 
charge  and  the  finding  and  the  judgment  are  required  to  be  rc« 
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corded  in  one  proceeding  in  the  same  way  as  the  finding  of  guilty  1869. 
and  the  sentence  are  recorded  in  one  proceeding.  Then  the  -^"fl^m<  20. 
power  g^ven  by  Section  405  to  pass  snch  judgment  sentence  or 
order  as  the  Court  should  think  right  or  to  order  a  new  trial 
indicates  that  every  final  order  passed  in  a  Criminal  trial  was 
meant.  Section  426  applies  only  to  cases  in  which  a  conviction 
has  taken  place.  If  it  were  otherwise,  the  general  provisions  in 
Section  439  would  be  rendered  unnecessary. 

4.  It  is  only  necessazy  to  observe  that  in  quashing  the  pro- 
ceedings, Section  405  not  Section  403  should  have  been  quoted 
as  the  Section  which  gave  the  High  Court  jurisdiction.  The 
latter  Section  (403)  appears  to  be  limited  to  trials  in  which  there 
has  been  a  conviction.  The  former  Section  405  enables  the  Court 
to  enquire  into  "  the  regularity  of  the  proceedings  of  the 
Court"  below,  and  here  there  certainly  was  irregularity  at 
the  first  trial  in  the  manner  in  which  the  statements  of  the  1st 
and  2nd  witnesses  were  received  and  clearly  an  order  of  discharge 
may  be  ^*  contrary  to  law"  as  where  all  the  facts  constituting  an 
offence  are  found,  and  the  Court  mistaking  the  law  holds  that 
they  do  not  suffice  to  make  out  the  offence  and  discharges  the 
prisoner.  Lastly,  one  of  the  remedies  which  the  High  Court  may 
apply  under  Section  405  is  expressly  to  order  a  new  trial,  and 
where  there  has  been  substantial  irregularity  in  the  proceedings 
of  the  Lower  Court,  this  is  clearly  the  appropriate  remedy. 
Upon  the  whole,  the  High  Court  are  of  opinion  that  the  words 
**  sentence  or  order"  in  Section  405  are  wide  enough  to  include 
an  order  of  discharge  and  justify  the  course  taken  in  the  present 
case  by  this  Court. 

5.  Such  being  the  conclusion  at  which  the  High  Court 
have  arrived  and  there  being  no  doubt  whatever  upon  the  evi- 
dence as  to  the  prisoner's  guilt,  the  sentence  of  death  has  been 
confirmed. 

6.  It  is  satisfactory  to  note  that  the  present  decision  is  in 
accordance  with  the  judgment  of  the  High  Court  of  Calcutta  in 
the  case  of  Qovachund  Qopee,  reported  in  5  Weekly  Reporter^  45 
(Criminal  Rulings.) 
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See  Penal  Code  (Rulings)  Ixxxvii 

Accomplice. 

See  Evidence  (Rulings)    yii,  xxii 

Acknowledguent. 

The  16th  clause  of  Section  1 
of  Act  XiV  of  1859  does  not 
requ  ire  that  the  acknowledg- 
ment should  be  given  to  the 
mortgagor 359 

An  admission  or  acknowledg- 
ment in  writing  under  Sec- 
tion 4  of  the  Limitation  Act 
(Act  XIV  of  1859)  is  suffi- 
cient ta  give  a  new  period 
of  limitation^  although  a  pro- 
mise to  pay  on  request  is 
not  inferrible  from  it.  The 
word  due  in  the  Section 
means  no  more  than  that 
the  debt  is  owing,  and  that 
there  ia  an  existing  obliga- 
tion to  pay  it* 

An  acknowledgment  made  in 
writing  to  a  third  party  and 
not  to  the  creditor,  is  suffi- 
cient under  the  Section. 

QiLcere, — Whether  an  acknow- 
ledgment to  satisfy  the  Sec- 
tion muat  be  made  before 
suit... .......•« 3S6. 

Acquittal. 

The  High  Court  as  a  Court  of 
revision  has  jurisdiction  to 
set  aeideafindingofacquittaL 


Pago, 
by  a  Session  Court  by  virtue 
of  Section  405  of  the   Code 
of       Criminal     Procedure. 
(Rulings).... Ixx 

Act  XXI J I  of  1838. 
See  Attachment... 277 

Act  VII  o?  1843. 
See  Jurisdiction 22T 

Act  XIX  op  1843. 
See  Pbiority  of  Cueditors*-  434 

Act  XXIII  OF  1854. 
See  Magistrate  (Rulings)...     ix 

Act  I  OF  1858. 
See  Jurisdiction  (Rulings)  xxxi 

Act  I  OF  1859. 
See  Jurisdiction  (Rulings)   xxiil 

Act  VIII  OF  1859. 
See  Civil  Procedure  Code, 

Act  XllI  0?  1859. 
See  CoMPEN.5  vtk.n  (Ruiings)  Ixviii 

Act  XIV  OF  1859. 
See  IjMiTATiON. 

Act  XXVII  of  1860. 
See  Certificate. 

I  Act  XXIII  of  1861. 

See  Cpvil  Procedure  Code. 

Act  XXV  of  1861. 
See  Criminal  Procedure    *ode. 

Act  IV  op  18G3  (Madras.) 
See  JuaiSDrcTioN 149? 

Act  XX  of  1863. 
Acb  XX  of  18G3  does  not  ap- 
ply to  a  suit  brought  by 
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the  Dburmukartah  of  a  tem- 
ple and  one  of  its  worship- 
pers to  compel  the  defen- 
dant as  heir  of  the  late  man- 
ager to  make  good  out  of 
the  property  inherited  by 
him  the  deficiency  in  the 
Devastanum  funds  caused 
by  breach  of  trust  and  mis- 
appropriation by  the  late 
Manager. 

The  leave  of  the  Civil  Court 
for  the  institution  of  such 
a  suit  is  not  necessary,  and 
the  suit  is  maintainable. 

The  right  of  instituting  such 
suits  is  not  a  privilege  ac- 
corded by  Act  XX  of  J  863, 
but  a  pre-existing   right...      2 

A  suit  by  an  Officer  of  a 
mosq^ue,  temple  or  religious 
establishment  for  dismissal 
from  his  office  is  not  a  suit 
for  misfeasance  within  the 
meaning  of  Section  14,  Act 
XX  of    1863 112 

The  Committee  of  a  district 
duly  appointed  under  Act 
XX  of  1863  are  entitled  to 
maintain  a  suit  in  the  Civil 
Court  without  having  ob- 
tained the  leave  of  the  Court 
to  bring  the  suit  as  well 
when  the  object  of  the  suit 
is  to  establish  their  right  of 
control  under  Section  3  of 
the  Act  as  when,  it  is  sought 
to  enforce  such  control 
against  the  officers  of  the 
temple  subordinate  to  them.  404 

Semble,  that  an  order  of  the 
Civil  Court  under  Section 
18  of  Act  XX  of  1863  refas- 
ing  leave  to  institute  a 
suit  and  deciding  that  the 
temple  was  governed  by 
a  hereditary  durmakurtah, 
and  therefore  within  Sec- 
tion 3  of  the  Acty  was  not 
conclusive  upon  the  ques* 


tion  of  title  between  the 
parties ^^^  410 

See  CoMMiiTEB  or  District..'.  443. 

Act  XIII  of  1864. 
See  Jurisdiction        (Rulings)  iv 

Act  XVI  OF  1864. 
See  Registration 42S 

Act  VIII  OF  1865  (Madras.) 
See  Appeal 227 

See  Rbcovery  op  Rent. 

See  Review  of  Jodgaibnt..*  ...  251 

See  Putt  AH. 

See  MuchilkA. 

See  Landlokd  and  Tenant.. 

Act  XI  of  1865. 
See  Jurisdiction...... 149: 

Act  XX  of  1866. 
See  ReoiSteation. 

Act  IX  of  1868. 
See    Certificate   (Rulings)...  Ixii 

Adjustment  of  8uit. 
An  agreement  to  take  an  oath 
by  the  parties  to  a  salt  filed 
iu  Court  is  not  an  adjust- 
ment by  mutual  agreement 
or  compromi3e  within  the 
meaning  of  Section  98  of 
the  Code  of  Civil  Procedure.  422: 

Aduission. 

See    Stamp 120- 

See  Acknowlbdgmrnt......  359,385> 

Adoption. 

In  order  to  establish  a  valid 
adoption  in  a  Brahmin 
family,  proof  of  the  perfor- 
mance ot'  the  datta  homam 
is  not  essential. 

The  giving  and  receiving  a 
boy  who  is  capable  of  being 
adopted  is  sufficient  to  con- 
stitute a  valid  adoption  ac- 
cording to  Hindu  Law •  1C5 

A  widower  can  make  a  valid 
adoption  according  to 
Hindu  Law 27* 

Semble.  The  Hindu  Law 
does  not  prohibit  an  adop*^ 
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Page, 
tion  by  a  man  who  has  not 
been  married    ...     ••*    ...  270 


Adultbet. 
See  Cbixikal  Peocedubb  Cobb 


(Bnlings) 


••• 


••• 


•  •• 


••• 


Iv 


Advocate. 

Taking  it  that  the  rule  of 
English  Law^  that  the  rela- 
tion of  Counsel  or  Advocate 
andClient  creates  the  mutual 
incapacity  to  make  a  bind- 
ing contract  of  hiring  and 
service  either  express  or  im- 
plied, governs  the  relation  of 
Advocate  and  Client  gene- 
rally in  this  country,  there 
must  be  the  relation  of  Ad- 
vocate and  Client  to  give 
rise  to  the  incapacity,  and 
theincapacibyis  strictly  con- 
fined to  contracts  relating 
to  service  as  an  Advocate 
in  litigation  and  matters 
ancillary  to  such  service. 

The  degree  of  Barrister  is  but 
one  of  the  qualifications  for 
admission  and  enrolment  as 
an  Advocate  of  the  High 
Court. 

Where  the  defendant,  a  Bar- 
rister, who  was  not  admitted 
an  Advocate  of  the  High 
Court,  or  specially  authoriz- 
ed to  plead  in  the  Session 
Court,  accepted  a  vakalut- 
namah  firom  the  plaintiff  to 
defend  him  upon  a  charge 
pending  in  the  Session 
Court,  and  the  defendant 
failed  to  appear  on  the  day  to 
which  the  trial  of  the  plain- 
tiff was  adjourned,  and  the 
plaintiff  sued  the  defendant 
to  recover  the  amount  of 
the  fee  paid, 

Held  that  the  suit  was  main- 
tainable       244 


Agbbbment. 


See  Reot 


••• 


••t 


••• 


.^  320 


An  agreement  entered  into 
between  the  plaintiffs  and 
defendants,  members  of  the 
same  caste,  contained  a  sti- 
pulation that  in  the  event 
of  the  defendants  objecting 
to  the  receiving  of  a  girl 
from  or  the  giving  a  girl  to 
the  plaintiffs  in  marriage, 
the  aefendants  should  be 
bound  to  return  rupees  500 
with  interest  which  the 
plaintiffs  had  paid  to  the 
defendants  under  the  agree- 
ment. It  was  found  by  the 
Civil  Judge  that  the  15th 
defendant's  son  was  engaged 
to  be  married  to  the  2ud 
plaintiff^s  daughter,  and  that 
the  marriage  was  broken  off 
on  the  part  of  the  15th 
defendant^ 

Held,  on  special  appeal,  that 
this    was   prima  facie  a 
breach  of   the    agreement 
which  entitled  ihe  plaintiffs 
to  recover,  and  that  it  was 
for  the   defendants  to  show 
that  it  did  not  bring  them 
within  the  terms    of  the 
agreement  »••     •••     •••     •••  325 

Alitasantana  Law. 

The  Pattam,  or  o£Bice  of  dig- 
nity in  a  family  governed 
by  the  Aliyasantima  Law 
is  indivisible,  and,  whether 
the  family  be  divided  or 
not,  the  Pattam,  no  spe- 
cial arrangement  having 
been  made  about  it,  des- 
cends to  the  eldest  male  of 
the  surviving  members  of 
the  family. 

The  passage  set  out  in  a  note 
to  the  case  oiMunda  Ghetti 
V.  Timmaju  Henau  (l.M.H. 
C.  Reps.  380)  is  not  a  correct 
interpretation  of  the  origi- 
nal Canareae  text  of  Bhu- 

tala  Pandiya's  work 28 

63 
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See  Limitation,  •«  •*.  137 
A  female,  who  is  a  member  of 
a  fiainUy  governed  by  the 
Aliyafiant^:ia  system  of 
law  living  »part  from  the 
family  with  her  hosband,  is 
not  entitled  to  a  separate 
allowance  for  niaintenaAoe 
out  of  the  income  of  the 
family  property. 
/St^m&^e— Thehunibandis  bound 
to  maintain  his  wife  out  of 
his  self-acquired  means  so 
long  as  she  continues  to 
live  with  him        196 


ANCBffraAL  PlOPBBTT. 

See  Hindu  Law 

Appeal. 

No  appeal  lies  against  an 
order  passed  upon  an  appli- 
cation made  before  decree 
under  Section  73  of  the  Ci- 
vil Procedure  Code  except 
in  case  of  an  appeal  from 
the  decree  itself  as  pro- 
vided for  in  Section  363.... 

See  CrviL  Procedure  Code... 

An  appeal  lies  against  an 
order  of  the  Session  Court 
imposing  a  fine  upon  a  wit- 
ness under  Section  228  of 
the  Penal  Code  for  inten- 
tional insult  to  the  Session 
Judge  sitting  in  a  stage 
of  a  Judicial  proceeding. . . . 

Where  the  High  Court  were 
satisfied  that  the  witness 
did  not  intend  to  insult 
the  Judge,  the  order  was 
set  aside.     •••        ...        ... 

By  Madras  Act  VIII  of  1865, 
an  appeal  from  the  decree 
of  the  Collector  lies  to  the 
Civil    Court.      The    Civil 
Judge  has  no  power  to  refer 
appeals  under  the  Act  to  a 
Principal   Sadr    Amin   for 
disposal      .••         •••         ••• 

S^e  wviii  FkoeSDURi  Code  .. 

(ftulings)... 


..    60 


22 
26 


146 
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Abbbst  on  Civil  Pbocess. 

See  Defenrant 145 

See    WiTNNSS 145 

See  Sunday  (Rulings)        •••  Ixiii 

AssEsaoBs* 
See  Cbiminal  PBocEnuBE  Code 

(Rulings) xxzij: 

Assignment  of  Contract. 
See  Hindu  Law        176 


146 


AtTACH¥B)«T. 

See  Pbiobity  of  C&fioiTOBs  ...  49 
The  stipend  of  ^  Carnatic 
Stipendiary  is  not  liable  to 
attachment  in  exeeuiion  of 
a  decree  obtained  4gainst 
the  stipe^diary,  it  being 
one  of  the  desoription  of 
personal  grants  expressly 
protected  from  attachment 
in  satisfaction  of  any  decree 
or  order  of  a  Court  by  Sec- 
tion 3,  Begulntion  IV  of 
1831,  extended  by  Act 
XXXIIX  of  1838. 
These  enactments,  are  n^t  im^ 
pliedly  repealed  by  Sectiana 
205  and  237  of  the  Code  of 
Civil  Procedure.     m«        •••  277 

See  Limitation         281 

An  attachment  of  property  in 
execution  of  a  decree  ope* 
rates  de  die  in  diem  as 
process  of  execution  upon 

the  decree    .••        • 316 

See  Criminal  PaocBPuaE  Code 
(Rulings) xliii 


11 


)9 


227 

254 

Ivi 


a  •  • 


Award. 

A  suit  lies  to  enforce  an 
award  made  without  the 
intervention  of  a  Court  of 
Justice 

The  procedure  provided  in 
Section  327  of  the  Qvil 
Procedure  Code  is  not  impe- 
rative upon  a  plaintiff  who 
seeks  to  enforce  an  award 
so  made.    .••        •••         •••  ll9 


Babbisteb. 
See  AnvocATE  i.4     *    ... 


••• 
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Batta. 
See  Execution  of  Dborbb 

Bbtbothal. 
See  Hindu  Law 


••■ 


Page. 
...  76 


•  •• 


•  •• 


330 


325 


••• 
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Bona  fide  Fubohasbb  fob 

YaLUABLB  CoNSlDEBATIOir 

WITHOUT  NcmcB. 

See  MoRTGAGB..« 369 

See  Pbiobitt  of  Cbeditobs  ...  434 

Bond. 
See  LiMiTATiox 

Breach. 

See  AOBEBMENT 

Brbach  of  Tbust. 

A  suit  is  maintainable  to 
compel  the  defendant  as 
heir  of  the  late  Manager  of 
a  temple  to  make  gocd  out 
of  the  property  inherited  by 
him  the  deficiency  in  the 
Devastannm  fands  caused 
by  breach  of  trust  and  mis- 
appropriation by  the  late 
Manager      

See  Ac?r  XX  of  1863. 

Cabnatic  Stifbnd. 
See  Attachment 

Caste. 
See  Aobbement. 

Cause  of  Action. 
See  Limitation         ...      266, 
See  Mesne  Fbofits    ••• 

Cebtiftcatb. 

An  application  by  a  daughter- 
in-law  under  Act  XXVII  of 
1860  for  a  certificate  as 
heiress  would  be  properly 
rejected  upon  the  sole 
ground  that  the  applicant 
was  not  the  heiress. 

If  a  Civil  Court  is  proceeding 
under  Section  8  of  Act 
XXVIl  of  1860  to  grant  or 
has  granted  a  certificate 
attthorizing  a  person  to  deal 
with  Government  Securi- 
ties which  are  claimed  by  a 


•■■ 


a  •  • 


•  •• 


•  •• 


277 
325 

409 
802 


Page, 
third  person  as  his  property, 
that  is  a  ground  on  which 
such  third  person  may  come 
into  Court  to  oppose  the 
grant  of  a  certificate  or  to 
seek  for  its  cancelmeni    —  180 

Where  it  is  sought  to  recover 
the  penalty  described  in 
Section  17  of  Act  IX  of  1868 
from  any  person  who  omits 
to  take  out  a  certificate,  the 
Collector  who  issued  the 
notice  should  prefer  a  com*^ 
plaint  before  a  Magistrate, 
and  the  Collector  cannot 
prefer  the  complaint  before 
himself  in  his  capacity  of 
Magistrate.  (Rulings)  ...  i^ii 
Civil  Pbocedubs  Code. 

The  plaintiff  sued  on  a  mort- 
gage bond  executed  by  the 
J  St  defendant.  The  2nd  de- 
fendant,who  claimed  the  pro- 
perty under  a  mortgage  from 
the  1st  defendant,  was 
admitted  a  defendant  on  bis 
own  application ;  but,  after-* 
wards  excluded  from  the 
suit.  Before  this  was  done, 
he  had  incurred  certain  costs 
which,  by  the  Munsif  s  de- 
cree, he  was  ordered  to  bear 
himsel£  Upon  appeal  by 
the  1st  defendant,  the  Civil 
Judge  found  that  the  mort- 
gage bond  sued  upon  was 
not  proved,  dismissed  the 
suit,  and  ordered  the  plain- 
tiff to  pay  all  costs,  thode  of 
the  2nd  defendant  included. 

Held,  that  under  Sec  337  of 
the  Civil  P!rocedtfre  Code  it 
was  competent  to  the  Civil 
Judge  so  to  modify  the 
Munsirsdecree,as  the  maiin 
ground  of  the  whole  deci- 
sion, vi«.,  the  validity  of  the 
mortgage  bond,  affected  all 
the  c^ndanti^  in  common, 
an^  the  appeal  of  the  1st 
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defendant  and  the  decision 
of  the  Appellate  Court  had 
reference  to  that  common 
ground        ...         •••         •••     26 

The  first  hearing  of  a  suit 
took  place  on  16th  Novem- 
ber, when  issues  were  set- 
tled, and  the  final  hearing  of 
the  suit  was  fixed  for  the 
22nd  January  following.  On 
the  22nd  January  the  plain- 
tiff changed  her  vakil  and 
applied  by  the  new  vakil  for 
a  summons  for  a  witness,and 
on  the  23rd  the  new  vakil 
stating  that,  owing  to  the 
absence  of  his  witnesses,  he 
was  not  prepared  to  go  on 
with  the  case,  the  Judge 
dismissed  the  suit. 

Held,  that  under  Section  148 
of  the  Civil  Procedure  Code, 
the  Judge  was  justified  in 
dismissing  the    suit.        .-     56 

Section  119  of  Act  VIII  of 
1859  does  not  empower  a 
Judge  to  set  aside  a  decree 
passed  under  Section  148  of 
the  same  Act        •••        •••     56 

S&nible — Section  114,  as  well 
as  Sections  110  and  111  of 
the  Code,  has  reference 
only  to  the  first  hearing  of 
the  suit,  which  may  be 
either  on  the  day  named  in 
the  summons,  or  on  a  subse- 
quent day  to  which  t^uch 
hearing  may  have  been 
adjourned ...  56 

The  procedure  provided  in 
Section  327  is  not  impera- 
tive upon  a  plaintiff  who 
seeks  to  enforce  an  award 
made  without  the  interven- 
tion of  a  Court  of  Justice...  119 

In  a  suit  to  recover  the  balance 
alleged  to  be  due  on  a  part- 
nership transaction,  the  1st 
defendant  who  was  examin- 
ed  as  a    witness  for  the 


Pago, 
plaintiff  refused  to  produce 
certain  accounts  relating  to 
the  partnership  which  he 
was  directed  to  produce  by 
the  Civil  Judge.  Thereupon 
judgment  was  given  against 
the  1st  defendant  under 
Section  170  of  the  CivU 
Procedure  Code. 

On  appeal,  the  High  Courts 
holding  that  the  accounts  - 
were  relevant  and  material 
evidence  in  the  suit,  and 
that  the  Civil  Judge  was 
justified  in  requiring  the  1st 
defendant  to  produce  them, 
and  being  satisfied  that  the 
accounts  were  in  the  pos- 
session or  control  of  the  1st 
defendant,aflB[rmed  tbejudg- 
ment  of. the  Civil  Judge....  142 

The  provisions  of  Section  170 
of  the  Code  of  Civil  Proce- 
dure ought  to  be  exercised 
with  the  most  temperate 
discretion. 

Where  the  Court  might  have 
treated  one  of  the  defendants 
as  in  default  and  passed 
judgment  against  him  under 
the  above  Section,  but  in- 
stead of  doing  so  passed  over 
the  default  and  made  an  or- 
der adjourning  the  further 
hearing  of  the  suit,  and  on 
the  day  to  which  the  hear- 
ing was  adjourned,disposed 
of  the  suit  under  Section 


170 
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Held  that  the  Court  by  its 
own  act  was  not  in  a  posi- 
tion to  treat  the  defendant 
as  in  default        231 

The  parties  to  a  suit  appeared 
on  the  day  fixed  for  the  first 
hearing.  On  the  application 
of  the  defendants'  vakil,  the 
hearing  was  adjourned  in 
order  to  enable  them  to  ob- 
tain certain  documents  from 
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the  Collector's  Of&ce  and  af- 
terwardsput  in  writtenstate* 
ments.  This  they  failed  to 
do  on  the  day  to  which  the 
hearing  was  adjourned,  and 
wheuthesuitcameon  forfinal 
hearing,  they  were  still  in 
defiftult,  andalso  failed  to  ap- 
pear in  person  or  by  vakil. 
A  decree  was  given  for  the 
plaintiff. 

Held  that  the  decree  of  the 
original  Court  was  not  an 
eX'parte  decree  under  Sec- 
tion 147  of  the  Code  of  Civil 
Procedure  for  non-appear- 
ance, but  a  decree  under 
Section  148  and  was  there- 
fore   appealaUe 254 

Where  no  liability  to  mesne 
profits  is  imposed  by  a 
decree.  Section  11  of  Act 
XXIlIof  1861  does  not  give 
a  power  to  extend  the  relief 
granted  by  the  decree  in 
respect  of  the  right  to 
mesne  profits,  but  only  to 
determine  questions  regard- 
ing the  amount  thereof 
when  the  right  thereto  has 
been  ascertained  by  the 
decree         ...         257 

See  Limitation         263 

Regulation  IV  of  1831  extend- 
ed by  Act  XXIII  of  1838 
is  not  impliedly  repealed 
by  Section  237  of  the  Code 
of  Civil  Procedure 277 

An  agreement  to  take  an  oath 
by  the  parties  to  a  suit  filed 
in  Court  is  not  an  adjust- 
ment by  mutual  agreement 
or  compromise  within  the 
meaning  of  Section  98  of 
the  Code  of  Civil  Procedui*e. 

The  defendants  agreed  that  a 
decree  should  be  passed 
against  them  if  they  failed 
to  perform  an  agreement  by 
which   they  bound  them- 


Page, 
selves  to  take  an  oath,  the 
terms  of  which  were  set 
forth  in  the  agreement^  and 
one  of  them  failed  to  take 
the  oath.  The  Lower  Courts 
thereupon  passed  a  decree 
for  the  plaintiff 

Held  by  uie  High  Court  that 
the  procedure  of  the  Lower 
Courts  was  not  sanctioned 
by  law        ...         •-         •••  422 

A  suit  does  not  lie  to  enforce 
a  liability  specifically  impos- 
ed by  the  decree  of  a  Civil 
Court  in  the  Mofussil,  the 
right  of  suit  in  such  case 
being  taken  awav  by  Section 
11  of  Act  XXIII  of  1861...  453 

The  plaintiff  brought  a  suit 
to  establish  his  right  to  cer- 
tain property  as  against 
the  claim  which  the  defen- 
dant had  successfully  made 
under  Section  246  of  the 
Civil  Procedure  Code  in 
esLccution  of  a  decree  ob- 
tained  against  the  plaintiff. 
The  order  of  the  Court  di- 
rected the  release  of  the 
property  from  attachment. 
The  present  suit  was 
brought  more  than  one 
year  from  the  date  of  the 
order. 

ffeW.— per  Scotland,  C.  J. 
Bittlestonand  Collett,  J.  J. 
(Innes,  J»  doubting)  that 
the  plaintiff  was  a  party 
against  whom  the  order 
was  ''given."  within  the 
meaning  of  the  Section, 
and  that  the  'suit  was  bar- 
red by  theTSection...         »-  472 

See  Vakil  f  (Rulings)  .-xliii 

It  is  the  duty  of  Appellate 
Judges  to  act  so  far  in  con- 
formity with  the  provisions 
of  the  Code  of  Civil  Proce- 
dure as  is  sufficient  to  show 
that  the  Court  has  dealt 
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wiik  each  grovnd  of  appeal, 
and  more  especiaUy  to  re- 
cord distinct  findings  on 
qnestioos  of  fact. 
Where  the  Civil  Judge,  con* 
finning  a  decree  of  the  Dis- 
trict  Munsif,  stated  byway 
of  a  judgment  that  he  was 
of  opinion  that  the  decision 
of  the  Mansif  was  fair  and 
equitable,  the  High  Court  on 
special  appeal  sent  back  the 
case  with  directions  to  the 
CivilJudge  to  record  a  judge- 
ment in  substantial  con- 
formity with  the  provisions 
of  the  Code  of  Civil  JPro- 
cedure  (Rulings)  .••         •«• 

CHARmr. 
See  MAH0MKDA5  Law 

CoUtflTTEB  0?  DlSTRKTT. 

See  Act  XX  of  1868 

The  defendant  was  sued  as  a 
trustee  of  a  temple  to  re« 
cover  money  for  which  he 
had  not  accounted.  The 
defendant  was  dismissed  by 
three  members  of  the  Dis^ 
trict  Committee,  which  con- 
sisted of  six  member?,  the 
other  three  members  refus- 
ing to  sign  the  order  of 
dismissal.  The  plaintiffs 
were  appointed  trustees  in 
place  of  the  defendant  by 
the  members  who  dismissed 
the  defendant. 

Held,  that  the  appointment  of 
the  plaintiiis  was  invalid, 
and  that  they  were  not 
entitled  to  sue  the  defen- 
Qanc    •••     *••     •••     ••■     ••• 

COMPIiiJVAKT. 

See  Crdcinal  PaocflDURv  Coos  162 

CoMPlfiirSATlON. 

An  order  directing  compen- 
sstion  under  Act  XIII  of 
1859  is  illegal. 

Suck  portion  of  the  money 
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advanced  to  the  defendant 
as  had  been  appropriated  to 
the  fulfilment  of  the  con- 
tract, or  as  could  justly  be 
set*ofi  against  a  part  fulfil- 
ment of  the  contract,  ought 
not  to  be  ordered  to  be 
refunded  (Rulings)        •••  Ixviii 

Conceals  or  detains. 
See  Penal  Com        ...        ^     ^0 

CONCBAUNO  BIRTH, 

See  Penal  Code  (Rulings)  •••  I^iii 

Condition  ripuqnant  to  Grant. 

See    Partition 345 


Consideration. 
See  Illmal  GoNTRAcr, 
Ivi  t  See  Govbnaht  in  BssTBAiirr  ov 
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Trade. 

The  defendants  entered  into 
a  contract  with  the  plain** 
tiff  in  writing  by  whidi,  in 
consideration  of  the  trouble 
taken  and  lai^  sums  of 
money  advanced  by  the 
plaintiff  on  behalf  of  the 
defendants,  the  defendants 
promised  that  they  would 
from  generation  to  genera- 
tion pay  to  the  plaintiff 
rupees  100  per  annum  out 
of  a  specified  fund. 

HMi  that  the  undertakii^  of 
the  plaintiff*  to  forl^ar 
from  enforcing  the  debt  due 
to  him  prior  to  the  contract 
was  a  sufficient  new  consi- 
deration to  rapport  thepro- 
mi8e..»«        •#..        ,,.        ••• 

Contempt  op  Court. 

A  Criminal  Court  inflicting  a 
fine  for  contempt  of  Court 
should  specifically  record 
its  reasons  and  the  facts 
constituting  the  Cdntempt, 
with  any  statement  the 
offender  may  make,  as  well 
as  the  finding  and  sentence. 

Where  this  course  was  not 
adopted,    the  High  Court 
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set  aside  the  order  inflicting 
ft  fine*         •••        •••        •••  230 

CONTBADIGTOBT  BTATBM SNTB  ON  OaTU. 

See  Fbnal  Codb 61 

Contract 
See  ILLBGUIL  GONTEAcrr        ••.      7 

CONTBACT  FOB  COMPOUNDINQ 
THE  FBOSECUTIOK  OF  CBIMI- 
I^AL  PBOCBEDINGS  AQAXKST 
THS  HUNICIf  AL  LAW  OF  A 
FOBEION  COUKTBY. 

The  plaintiff,  a  resident  of 
Pondicberry^  held  a  bond 
from  one  of  the  defendants 
(the  2nd)  for  a  certain  sum 
of  money.  This  bond  the 
plaintiff  charged  the  said 
defendant  before  the  French 
Legal  authorities  with 
having  fraudulently  ab- 
stracted from  his  house  in 
Pondicherry,  and  he  ob- 
tained the  arrest  and  ex- 
tradition from  British  terri- 
tory of  the  2nd  defendant^ 
as  also  of  his  brother  the  Ist 
defendant 

The  latter  on  his  way  to  Pon- 
dicherry  met  the  plaintiff, 
and  a  settlement  of  accounts 
^o.ok  place.  The  5th,6th,7th, 
and  8th  defendants  made 
themselves  liable  by  exe- 
cuting the  bond  sued  on  for 
the  sum  found  due  to  the 
plaintiff,  and  took  indemni- 
ty bonds  to  themselves  from 
the  1st  defendant,  the  eon* 
sideration  being  the  agree- 
ment of  the  plaintiff  to  dis- 
continue further  proceed- 
ings on  the  criminal  charge. 
The  Court  at  Pondicberry 
sanctioned  the  agreement 
as  a  compromise  by  civil 
redress,  and  suspended  fur- 
ther proceedings  in  accor- 
dance with  the  law  in  fonse 
in  the  Settlement. 

Held^  that  the  contract  was 
enforceablei  the  facts  of  the 
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case  not  showing  the  com- 
promise to  be  in  its  nature 
prejudicial  as  being  in  con- 
travention of  public  policy 
under  the  Government  of 
British  India,  or  injurious 
to  the  stood  order  and  inte- 
rests 01  society  in  regard  to 
the  administration  of  publio 

justice.        ...        177 

The  English  Common  Law 
rule,  that  contracts  for  the 
compounding  or  suppression 
of  criminal  charges  for  of- 
fences of  a  public  nature  are 
illegal  and  void,  has  no  ap- 
plication to  a  contract  for 
.  compounding  the  prosecu- 
I  tion  for  criminal  proceed- 
ings for  an  offence  against 
the    Municipal  Law  of   a 

foreign  country.     177 

The  rule  of  International  Law 
that  the  law  of  the  place  of 
a  contract  governs  its  vali- 
dity is  subject  to  the  quali- 
fication that  every  State 
may  refuse  to  enforce  a  con- 
tract when  it  is  for  the  frau- 
dulent evasion  of  its  laws, 
or  is  injurious  to  its  public 

institutions  or  interestis 177 

See  Covenant  in  restraint  or 

J-jtADK.  ••>  •••  «•-       77 

Where  a  writing  signed  by 
the  defendant  was  in  these 
terms,  "  S.  (defendant) 
holds  rupees  475,  which  sum 
is  the  property  of  L,"  (the 
plaintiff,) 

Heldt  that  the  document 
could  not  be  considered  a 
written  contract  or  engage- 
ment»*«        »••        •••        .«.  216 


Contract  or  hirino  and  ser- 

TICB  BT  BARRISTSR. 

SeeABYOCATB  244 


Covvrbt  to  Chbistuiyitt. 
See  Pinal  Codb 


••• 


••• 


185 


498 


INDSX  TO  THE  PRINCIPAL  MATTBRS. 


Page.  I 

COVBNANT  IN  EbSTRAINT  OF  TbaDB. 

In  the  case  of  covenants  in 
restraint  of  trade,  the  deed 
of  covenant  must  show  a 
good  consideration.  The 
Uourts  will  not  enter  into 
the  question  of  the  adequacy 
of  the  consideration.  A 
covenant  giving  appellant 
the  exclusive  right  to  con- 
vey  passengers  to  and  fro 
on  the  road  between  Oota- 
camund  and  MetapoUiem, 
is  not  a  contract  in  general 
restraint  of  trade,and  there- 
fore is  one  which  the  law 
will  enforce***    77 

Criminal  Breach  of  Trust. 
See  Penal  Code  (Rulings) ...  xxx.iii 

Criminal  Pbockdube  Code. 

See  Witness 81 

A  Magistrate  is  bound  at 
least  to  examine  a  com- 
plainant before  he  can  exer- 
cise the  discretionary  power 
to  issue  process  or  dismiss 
the  complaint  which  is  given 
to  him  by  Section  67  of  the 
Code  of  Criminal  Procedure*  162 
The  severity  of  a  sentence  is 
not  of  itself  a  gi*ound  on 
which  the  High  Court  can 
call  for  the  record  of  a  trial 
or  other  judicial  proceeding 
under  the  general  power  of 
revision  given  by  Section 
404  of  the  Code  of  Criminal 
Procedure  (Ovbrrulkd)  ...  242 
The  charge  and  finding  in  a 
case  of  causing  hurt  under 
Section  324  of  the  Indian 
Penal  Code  need  not  con- 
tain a  negation  that  the 
hurt  was  caused  on  grave 
and    suddei^     provocation 

(Rulings)     V 

See  Witnesses  (Rulings)    ...     vi 
Dismissal    of  a     complaint 
under  Section  269  of  the 
Criminal    Procedure  Code 


Page, 
in  consequence  of  non-at- 
tendance of  the  complain* 
ant,  the  order  of  dismissal 
having  been  passed  before 
the  trial  commenced, 
amounts  to  a  discharge 
without  trial,  and  does  not 
bar  the  complaint  from  being 
a^ain  preferred  (Rulings)^,  viii 
A  charge  alleging  a  previous 
conviction  need  not  show 
the  extent  of  the  former 
punishment.    Revised  form 

.  of  charge.     (Rulings) xi 

Right  of  way  is  a  ri^t  of  use 
of  land  within  the  meaning 
.  of  Section  320  of  the   Cri- 
minal     Procedure     Code. 

(Rulings)     •••    xii 

See  Jurisdiction  (Rulings)  •••  xiii 
The  offences  specified  in  Sec- 
tions 411  and  414  of  the 
Penal  Code  cannot  be  consi- 
dered as  two  distinct  offen- 
ces so  as  to  allow  of  the 
procedure  of  Section  46  of 
the  Criminal  Procedure 
Code  being  adopted.  (Rul- 
mgs)    •••     •••     •••  xiv 

See  Jurisdiction  (Rulings)  ...xvii, 

[xviii 

See  Magistrate  (Rulings)... 

See  Evidence 

In  an  enquiry  under  Chapter 
XIX  of  the  Criminal  Proce- 
dure Codci  the  defendant 
should  have  an  opportuni- 
ty of  cross-examining  the 
witnesses  produced  against 
him,  of  making  his  own 
statement,  and  of  calling 
witnesses  on  his  own  behaUl 
(Rulings)     

See  JuRisDicriOK  (Rulings)... 

[xxviii,  xxxi,  xxxvi 

See  Sentence...     ...      ii 


Section  266  of  the  Code  of 
Criminal  Procedure  only 
requires  the  Magistrate  to 
hear  such  witnesses  as  the 
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accused  shall  produce  in  his 
defence.     (Rulings)         ••«  xxix 

The  High  Court  has;power  to 
mitigate  a  sentence  passed 
by  a  Magistrate  and  con- 
firmed on  appeal  by  the 
Court  of  Session  under  Sec- 
tions 405  and  428  of  the 
Criminal  Procedure  Code. 
(Rulings)...         •••  ...xxxvi 

In  a  trial  before  a  Session 
Judge  with  Assessors  when 
the  prisoner  pleads  not  guil- 
ty, and  the  Public  Prosecu- 
tor does  not  offer  evidence 
in  support  of  the  charge,  the 
Judge  ought  to  instruct  the 
Assessors  that  they  are 
bound  to  find  the  prisoner 
not  guilty.      (Rulings)...  xxxix 

Under  Section  273  of  the 
Code  of  Criminal  Procedure, 
a  full-power  Magistrate  may 
refer  for  enquiry  to  a  Sub- 
ordinate Magistrate  Crimi- 
nal cases,thatisp7^m(i /aci«, 
any  Criminal'  Case.  The 
reference  may  be  for  en- 
quiry or  for  trial  by  the 
Sub-Magistrate  or  with  a 
view  to  commitment  either 
to  a  Court  of  Session  or  the 
High  Court    (Rulings)    ...       xl 

Until  the  finding  is  recorded, 
the  trial  is  incomplete.  If, 
before  the  finding  is  record- 
ed, the  presiding  officer  of 
a  Court  is  removed,  the 
successor  cannot  pass  judg- 
ment upon  consideration  of 
the  evidence  recorded  by 
the  predecessor.  (Rulings)...  xliii 

Where  the  condition  of  bail 
bonds  given  by  the  defen- 
dants and  by  the  surety  of 
a  security  bond  was  that 
the  defendants  should  ap- 
pear when  called  upon-— 
add  that  the  defendants 
and    their     surety      were 


Page 
entitled  to  reasonable  no- 
tice of  the  time  at  which 
the  former  would  be  re- 
quired^ to  ;^attend.  (Ru- 
lings)   •  ...   x]y 

Where  a  Magistrate  requir- 
ed security  from  persons  for 
their  good  behaviour  under 
Sec.  296  of  the  Criminal 
Procedure  Code,  and  in 
default  sentenced  them  to 
six  months'  rigorous  impri- 
sonmenty  held  that  the  or- 
der was  illegal,  Sec.  SOI 
requiring  that  they  should 
be  committed  to  prison 
until  they  furnish  the  se- 
curity demanded.  In  fix- 
ing the  amount  of  security, 
the  Magistrate  should  not 
go  beyond  a  sum  for  which 
there  is  a  fair  probability 
of  the  defendant  being  able 
to  find  security.  (Rulings)  xlvii 

The  words  "  order  the  attach- 
ment of  any  moveable  or 
immoveable  property"  in 
Section  184  of  the  Criminal 
Procedure  Code  are  enab- 
ling and  not  restrictive,  and 
the  Magistrate  may  attach 
both  kinds  of  property.  But 
he  must  issue  his  warrant 
of  attachment  simultaneous- 
ly with  the  proclamation  if 
he  resorts  to  attachment  at 
all.    (Rulings)...  ...xlviii 

In  order  to  give  a  Magistrate 
jurisdiction  to  make  an  or- 
'der  regarding  the  possession 
of  land  under  Section  318 
of  the  Code  of  Criminal  Pro- 
cedure, he  must  be  satisfied 
that  there  exists  a  dispute 
likely  to  induce  a  breach  of 
the  peace,  and  he  must  re- 
cord the  grounds  of  his  be- 
ing so  satisfied.  It  is  not 
sufficient    that    there  is  a 
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mere  scintilla  of  evidence, 
but  there  must  be  some  evi- 
dence from  which  the  Magis- 
trate may  I'easonably  draw 
the  necessary  conclusion  of 
fifiict.  The  question  whether 
any  such  evidence  existed 
is  one  for  the  consideration 
of  the  High  Court.  (Rulings)  xlix 

A  Subordinate  Magistrate  who 
issues  a  summons  may  take 
cognizance  of  the  offence  of 
disobedience  to  that  sum- 
mons, notwithstanding  the 
repeal  of  Madras  Act  1  of 
1863.     (Rulings) lii 

The  death  of  the  husband  does 
not  necessarily  put  an  end 
to  a  prosecution  for  adultery 
under  Section  497  of  the 
Penal   Code.    (Rulings)    .•.     Iv 

See    Stamp.     (Rulings)     ...  Iviii 

See  High  Court  as  a  Court  of 
Revision.    (Rulings.)        •«.    Ixi 

An  order  issued  by  a  Magis- 
trate under  Sec.  62  of  the 
Code  of  Criminal  Procedure 
in  consequence  of  a  maha- 
zirnamah  signed  by  certain 
persons,  but  without  any 
notice  to  the  defendant  or 
enquiry  by  the  Magistrate, 
is  illegal.  (Rulings)  ...  Ixvii 

Section    294?  of  the  Code  of 
Criminal  Procedure  does  not 
authorize  the  imprisonment 
of  sureties.     (Rulings)     ...  l^ix 
Cross-examination. 

See  Criminal  Procedure  Code 

(Rulings)     •••         • xxii 

Damages. 

The  plaintiffs,  describing 
themselves  as  the  agent  and 
gumastah  of  the  hereditary 
durmakurtah  of  the  Trivel- 
lore  pagoda^  brought  a  suit 
for  damages  against  the  de- 
fendantSy  the  Committee  of 
the  District  appointed  by 
virtue  of    Act  XX  of  1863, 


and  their  servants,  for  a 
trespass  by  the  defendants 
in  forcibly  dispossessing 
them  of  the  pagoda  and  the 
property  therein,  and  for 
the  wrongful  removal  and 
retention  of  the  proper- 
ty. The  plaint  stated  that 
the  defendants  were  pu- 
nished criminally  for  the 
trespass  by  the  Magistrate, 

*    who,   after   enquiry   under 
Sections   318  and   319  of 
the     Criminal     Procedure 
Code,  restored  the  possession 
of  the  pagoda  to  the  plain- 
tiffs.   The  damages  claimed 
were   the  value  of  jewels, 
cash,  records  and  accounts 
not  restored;  the  expense 
incurred  by  the  durmakur- 
tah in  the  purification  of 
the  pagoda  ;  the  amount  of 
counsePs  and  vakil's   fees 
in  the  Criminal  proceedings; 
and  the  amount  of  income 
received  by  the  defendants 
during  their  possession  du- 
ring a  festival  held  at  the 
pagoda. 

Held,  that  the  plaint  was 
brought  by  the  plaintiffs 
personally  and  not  on  be- 
half of  the  plaintiffs  by  the 
durmakurtah  through  his 
recognized  agents  ;  that  the 
plaintiffs  were  entitled  to 
recover  a  moderate  amount 
of  damages  for  the  wrong 
done  to  them  in  ejecting 
them  from  the  pagoda  ;  that 
the  expenses  incurred  in 
the  Criminal  proceedings 
instituted  by  the  plaintiffs 
were  not  recoverable  as  da- 
mages, such  damages  not 
bein^g  directly  traceable  to 
the  wrong  and  its  natural 
and  necessary  consequence ; 
that  the  amount  of  income 
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received  by  the  defendants 
during  the  festival  was  a 
loss  sustained  by  the  dur- 
raakurtab  and  not  by  the 
plaintiffs  personally,  and 
that  the  plaintiffs  had  fail- 
ed to  make  out  the  loss 
of  property  alleged  .,.  410 

Day. 
See  Limitation 409 

Decree. 
See  Civil  Procedure  Code  26,254 

See  Limitation 75 

See  Special  Appeal  ...  •..  312 
In  a  suit  to  redeem,  the  plain- 
tiffs produced  a  mortgage, 
the  genuineness  of  which 
the  defendants  denied,  but 
they  produced  a  mortgage 
from  the  plaintiff's  ances- 
tors to  their  ancestors.  The 
Principal  Sadr  Amin  made 
a  decree  for  the  restoration 
of  the  lands  according  to 
the  terms  of  the  mortgage 
produced  by  the  defendants. 
Held,  that  the  Principal  Sadr 
Amin  was  justified  in  ma- 
king the  decree      359 

See  Estoppel  ...        .,»  374 

A  suit  does  not  lie  to  enforce 
a  liability  specifically  impos- 
ed by  the  decree  of  a  Civil 
Court  in  the  MofussU,  the 
right  of  suit  in  such  case 
being  taken  away  by  Sec- 
tion 11    of  Act  XXIII   of 


1861... 


■•• 
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Default. 
See  Civil  Procedure  Code. 
See  Magistrate        (Rulings) 

Defendant. 
A  defendant  in  a  suit  summon- 
ed by  and  examined  as  a 
witness  for  the  plaintiff  is 
entitled  to  protection  from 
arrest  on  civil  process 
during  the  time  reasonably 
occupied  in  going  to,  attend- 


Page, 
iog  at,  and  returning  from, 
the  place  of  trial     ...         •••  145 

Where  the  Court  might  have 
treated  one  of  the  defendants 
as  in  default  and  passed 
judgment  against  him  under 
Section  170  of  the  Code  of 
Civil  Procedure,  but  instead 
of  doing  so  passed  over  the 
default  and  made  an  ordet 
adjourning  the  further  hear- 
ing of  the  suit,  and  on  the 
day  to  which  the  hearing 
was  adjourned  disposed  of 
the  suit  under  Section   170, 

Htld,  that  the  Court  by  its 
own  act  was  not  in  a  posi- 
tion to  treat  the  defendant 
as  in  de&ult  231 

The  parties  to  a  suit  appeared 
on  the  day  fixed  for  the 
first  hearing.  On  the  appli- 
cation of  the  defendants' 
(  vakil,  the  hearing  was  ad- 
journed in  order  to  enable 
them  to  obtain  certain  docu- 
ments from  the  Collector's 
Office  and  afterwards  put  in 
written  statements.  This 
they  failed  to  do  on  the  day 
to  which  the  hearing  was 
adjourned,  and  when  the 
suit  came  on  for  final  hear- 
ing,they  were  still  indefault, 
and  also  failed  to  appear  in 
person  or  by  vakil.  A  decree 
was  given  for  the  plaintiff'. 

Held,  that  the  decree  of  the 
original  Court  was  not  an 
ex-parte  decree  under  Sec- 
tion 147  of  the  Civil  Proce- 
dure Code,  but  a  decree 
under  Section  148  and  was 
thtsrefore  appealable  •••  254 

See  Magistrate  (Rulings)..,,  jdvi 

Delegation  of  Power. 
See  DeputyCollector  (Rulings.)  i 

Deputy  Collector, 
A  Deputy  Collector,  invested 
by  a  doltector  with  all  the 
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powers  of  a  Covenanted 
Assistant,  or  with  the  spe-  { 
cial  power  to  determine 
claims  under  Regulation  XII 
of  1816,  is  competent  to  refer 
cases  under  that  Begulation 
for  disposal  to  a  District 
Munsif, 
The  authority  must  be  delega- 
ted under  Section  3,  Act 
VII  of  1857.  (Rulings)     ...       i 

Descsnt  of  Pattam  or  officb  of 

Dignity. 
See  Alitasantaka  Law    ...    18 

DiscHARGB  of  Defendant  fob 

NON-PAYMENT     of     BATTA — 

See  Execution  of  Dbcrkr...    76 

Disclaimer. 
See  Estoppel 374 

Dismissal  of  hbbeditabt  Sibvant 
OF  Pagoda. 

See  Special  Appeal 63 

See  Act  XX  of  1863 112 

Dismissal  of  Complaint. 
See     Criminal     Procedxjbe 
Code.     (Rulings)  .••        «•.    viii 

DisTBicT  Munsif. 
See  Jurisdiction    —         ...  149 

DowEB,  Gift  in  lieu  of. 
See  Mahomedan  Law  ...    15 


Easement  to  the    use    op 

WATER. 

In  a  suit  to  establish  a  right 
of  water  and  for  damages 
for  interruption  of  the  same, 
the  facts  were :— Plaint)  flf 
and  defendant  by  agree* 
ment  between  them  con- 
structed a  dam  across  a 
main  channel,  and  from 
thence  a  smaller  channel 
was  made  'through  the  land 
of  the  defendant  to  the 
plaintiff's  land,  by  means  of 
which  it  was  agreed  that 
the  plaintiff  should  be  at 
liberty  to  irrigate  his  fields. 
This  agreement  was  acted 
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upon  for  a  long  course  of 
years. 
Held,  that  the  agreement  waa 
not  a  mere    parol    license 
revocable  at  the  pleasure  of 
the  defendant,  but  an  agree- 
ment which  created  a  right 
of  easement,   unlimited  in 
point  of  time,  to  the  use  of 
the  water  by  the   plain tiif, 
and   imposed  upon  the  de- 
fendant  the  corresponding 
duty  of  allowing    the  ac- 
customed supply  to  flow. 
A  mere  license  differs  in  its  ef- 
fects from  a  licen^  coupled 
with  the  creation  of  an  in- 
terest. The  former  is  revoca- 
ble, but  the  latter  is  subject 
to  the  same  incidents  and  is 
as  binding  and    irrevocable 
as  any  other  contract,  gift, 
or  grant       ...         •*-         ••• 

Ejectmekt. 
See   Special  Appeal         ...  312 

Escape. 
See  Penal  Code     152 

Estoppel. 

The  plaintiff  sued  for  a  quan- 
tity of  land  which  was 
family  property  in  the 
possession  of  his  brother, 
the  defendant.  The  defend- 
ant in  a  former  suit  declared 
that  the  land  sued  for  wa^s 
not  family  property  but 
belonged  to  his  sister,  and 
in  this  suit  he  claimed  the 
property  under  her  will. 

The  Lower  Courts  found  that 
the  property  was  family 
property,  but  that  the  plain- 
tiff' was  entitled  to  a  decree 
for  the  whole  property  on 
the  ground  that  the  dis- 
claimer of  the  defendant  in 
the  former  suit  amounted  to 
an  estoppel  and  forfeiture  of 
his  share. 
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Heldy  that  the  effect  of  the 
defendant's     conduct     did 
not  operate  either    as  an        * 
estoppel  or  a  forfeiture,  and 
that  the  plaintiff  was  only 
entitled   to  a  decree  for  a 
moiety  of  the  property     ...  374 
Serihble  that  an  order   of  the 
Civil  Court  under  Section 
18  of    Act  XX  of    1863, 
refusing  leave   to  institute 
a  suit,  and  deciding  that  the 
temple   was    governed   by 
a  hereditary  durmakurtah, 
and  therefore  within  Sec.  3 
of  the  Act,  was  not  conclu- 
sive upon  the  question   of 
title  between  the  parties. «.  410 
Evidence. 
In  a  suit  in  which  the  ques- 
tion was  whether  there  had 
been  a  division,   the  sole 
evidence   of  division    was 
the  decision  of  a  punchayet 
reciting  that  division  ;  the 
question,  however,  not  hav- 
ing been  at  all  material  to 
the  point  then  in   dispute. 
Held^  that  the  decision  was 
not  sufficient  evidence  of 

the  division  6 

Where   an   instrument    pur- 
ports to  create  an  interest 
in     immoveable     property 
only  as  a  collateral  security 
for  the  payment  of  money, 
and  is  also  a  simple  contract 
or  bond  for  the  payment  of 
a  debt,  and  where  effect  is 
sought  to  be  given  to   the 
instrument^only  as  a  simple 
contract,  it  is  admissible  in 
evidence  in  a  suit  to   re- 
cover the  debt,  though   it 
has    not    been    registered. 
So  far  as  it  is  a  contract  for 
the  payment  of  money,  it  is 
an  instrument,  the  registra- 
tion of  which  is  made  op- 
tional by  Section  IB  of  Act 

XX  of  ISee,  (OTEBRtJLED)   174 


Page. 
Secondary    evidence    cannot 
be  given  of  a  lost  instru- 
ment    requiriog    a  stamp 
which   was    not   stamped. 
Quaere — Whether    permis- 
sion to  pay  the  Stamp  duty 
and  penalty  can  be  given  in 
the  case  of  a  lost  instrument  3 1 2 
The  plaintiff  sued  as  the  as- 
signee of  a  mortgagee  of  im- 
moveable   property  to  re- 
cover  the    amounii  of  the 
debt  from  the  mortgagor  in 
pursuance  of  an  express  con- 
tract  to  pay  the  debt  con- 
tained in  the  mortgage. 
The   mortgage  was  executed 
before  the  Hegistration  Act, 
(Act  XVI  of  1 864,)  came  in- 
to operation.    The  assign- 
ment to  the  plaintiff  was 
executed  after  the  last  Regis- 
tration  Act  tXX   of  1866) 
became  law. 
Hdd,  perBlttleston,  Innes,  and 
Collett,  J.  J.^  that  the  as- 
signment, being  an  iastru- 
ment  operating  to  create  an 
interest  in  immoveable  pro- 
perty, and  as  such  requiring 
to  be  registered  under  Sec- 
tion 17  of  Act  XX  of  1 8(56, 
was  not  admissible  in    evi- 
dence  in  a  suit   to  enforce 
the  personal  obligation  only. 
Small  Cause  Court  Referred 
Case  No.   86    of  1868  dis- 
sented from.  378 

Per  Scotland,  C.  J. — That  an 
instrument  which  has  the 
two-fold  operation  of  a  sim- 
ple contract  or  bond  to  pay 
a  debt  and  a  collateral  mort* 
gage  security  for  the  debt 
is  admissible  in  evidence  for 
the  purpose  of  proving  the 
simple  contract  debt  ...  378 
There  is  no  role  of  law  that 
the  uncorroborated  evi* 
dence  of  an  accomplice  is 
insufficient  for  a  conviction. 
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The  proper  form  of  the  charge 
to  the  Assessors  in  such  cases 
stated.     (Ruliogs)  ..         ...    vii 

The  depositions  of  OosLa  ladies 
examined  before  the  Com- 
mitting Magistrate  in  the 
presence  of  the  accused  are 
not  admissible  in  evidence 
on  the  trial  before  the  Ses- 
sion Court.     (Rulings)     ...     xv 

A  Session  Judge  should  not 
permit  the  evidence  of  a6  ap- 
prover who  was  examined 
as  a  witness  before  the  Com- 
mittingMagistrate  to  be  laid 
before  the  Jury  by  whom 
the  prisoners  were  tried. 
(Rulings)    ...  xxii 

Where  there  is  evidence  which 
would  justify  the  finding  of 
a  Magistrate  that  an  act 
likely  to  cause  a  breach  of 
the  peace  had  been  com- 
mitted, the  High  Court  will 
not  interfere  with  the  pro- 
ceedings of  the  Magistrate. 
(Rulings)  xxxviii 


See  Criminal  Frocsduhe 
Code  (Rulings)      xlix 

Execution  of  Decree. 

The  discharge  of  a  defendant 
from  confinement  in  Jail,  in 
consequence  of  the  plaintiffs 
failure  to  pay  subsistence 
money  at  the  rate  fixed  hy 
the  Courty  bars  a  second 
arrest  and  imprisonment  in 
execution  of   the  decree...    76 

See  Limitation 148,  151 

Arrears  of  maintenance  can  be 
recovered  by  process  of  exe- 
cution upon  a  deci^ee  provi- 
ding for  the  payment  of 
future  maintenance.  Where 
arrears  of  maintenance  can 
be  recovered  by  process  of 
execution,  they  cannot  be 
made  the  subject  of  a  fresh 
suit  •••         •»«         •••        •••  183 


Pftgc. 
Where  no  liability  to  mesne 
profits  is  imposed  by  a  de- 
cree, Section  11  of  Act 
XXIII  of  1861  does  not  give 
a  power  to  extend  the 
relief  granted  by  the  decree 
in  respect  of  the  right  to 
mesne  profits,  but  only  to 
determine  questions  regard- 
ing the  amount  thereof 
when  the  right  thereto  has 
been  ascertained  by  the 
decree         ...         •••  •••  261 


See  Limitation        ...         ...275 

Process  of  execution  cannot 
always  be  issued  for  three 
years'  arrears  under  a  decree 
directing  annual  payments 
of  money  for  a  series  of 
years. 

The  petitioner,  who  had  ob- 
tained a  decree  for  an  annual 
sum  for  maintenance  during 
her  life»  alleged  satisfaction 
of  the  decree  up  to  a  period 
less  than  three  years  from 
the  date  of  the  application 
for  execution  of  the  decree. 

Held^  that  the  petitioner  was 
entitled  to  execution  of  the 
decree  at  any  time  from  the 
date  at  which  the  first  in- 
stalment became  due,  but 
that  she  was  not  entitled  to 
have  process  of  execution 
issued  within  three  years 
from  the  date  at  which  the 
second  or  subsequent  instal- 
ment became  due 275 

See  Attachment      277 

Process  of  execution  against 
the  person  or  personal  pro* 
pertyofa  judgment-debtor 
may  be  issued  on  the  decree 
of  a  Court  of  Small  Causes 
by  a  Court  in  another  dis- 
trict Before  issuing  such 
process  of  executioni  the 
Court  receiving  the  decree 
is  bound  to  see  that  the  pro- 
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visions  in  Sections  28t>  and 
287  of  the  Civil  Procedure 
Code    have    been    strictly 
complied  with. 

The  documents  required  to  be 
transmitted  for  the  purpose 
of  obtaining  execution  are  a 
copy  of  the  decree  and  a  cer- 
tificate of  any  sum  remain- 
ing due  under  it  together 
with  a  copy  of  any  order  for 
execution  tbat  may  have 
been  passed. 

Act  XXVI  of  1867  requires 
that  copies  of  the  decree 
and  of  the  order  for  execu- 
tion  should  be  stamped. 
The  certificate  requires  no 
stamp         ••*  •••         •..  331 

A  suit  does  not  lie  to  enforce 
a  liability  specifically  impos- 
ed by  the  decree  of  a  Civil 
Court  in  the   Mofussil,  the 

.  right  of  suit  in  such  case 
being  taken  away  by  Sec- 
tion 11  of  Act  XXIII  of 
1861.  ...         ...         ...  433 

See  Limitation         472 

False  Pbrsonation. 

See  Penal   Code....  ...    18 

Fetters. 

See  Prisoner  in  Fetters  (Ru- 
lings.)...        •••        ...      •••  Ixix 
^  Fine- 

See  Contempt  of   Court.     ...  230 

Forfeiture. 
See  Estoppel 374 

Fraud  upon  Creditors. 

See  Hindu  Law....      84 

Gift  (Revocation  op.) 

See  Mahomedan  Law...       •.-     44 
Gift  valid  as   against  Creditors. 

See  Hindu  Law •     84 

Gift  in  lieu  op  Dower- 

See  Mahomedan  Law  ..         ...   115 

See  Hindu  Law...      • 460 

Guardianship. 
See  Hindu  Law •  339 
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HiBBANAMAH. 

See  Mahomedan  Law 

High  Court  as  a  Court  of 
Revision. 
See  Criminal  Procedure  Code  242 
See  Sentence  (Rulings)      ...xxxvi 
Where  there  is  evidence  which 
would  justify  the  finding  of 
a    Magistrate   that   an   act 
likely  to    cause  a  breach  of 
the  peace  had  been  commit- 
ted, the  High  Court  will  not 
interfere  with  the  proceed- 
ings     of     the     Magistj-ate. 
(Rulings)  ...  ...     •••  xxxviii 

See  Criminal  Procedure  Code 
(Rulings)...  ...  *..  xlix 

Where  a   Subordinate  Magis- 
trate of  the  1st  class  acting 
without  jurisdiction   held  a 
trial  and   acquitted  the  ac- 
cused person   under  Section 
255  of  the  Code  of  Criminal 
Procedure  :  held   that    the 
High  Court  alone  could  set 
aside  the  finding  under  Sec- 
tion 404,  and  that  the  Magis- 
trate of  the   District  had  no 
power  to  do  so  under  Sec- 
tion 435    of    the   Code    as 
amended   by   Act    VIII  of 
1869     (Rulings)...  ...     Ixi 

The  High  Court  as  a  Court  of 
revision  has  jurisdiction  to 
set  aside  a  finding  of  acquit- 
tal by  a  Session  Court  by 
virtue  of  Section  405  of  the 
Code  of  Criminal  Procedure. 
(Rulings       ...         Ixx 

Hindu  Lkw. 
A  son  during  the  life  of  his 
father  has,  as  co-parcener,  a 
present  proprietary  interest 
in  the  ancestral  property  to 
the  extent  of  his  proper 
share,  but  beyond  that  he 
has  vested  in  him  no  legal 
interest  whatever  whilst  his 
father  is  alive. 
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Except  in  respect  of  his  co-par- 
cenery  rights^  a  son  is  not  in 
a  diflTerent  position  as  to  the 
corpus  of  the  ancestral  pro- 
perty from  that  of  any  other 
relation  who  is  an  heir  ap- 
parent of  the  owner  of  pro- 
perty. 

Though  the  Limitation  Act 
may  have  been  decided  to 
be  a  bar  to  a  suit  by  the 
son  for  partition,  his  right 
as  co-parcener  has  not  there- 
by been  destroyed,  and  it 
may  be  that  he  is  entitled 
to  relief  against  the  impro- 
per disposal  by  the  defen- 
dant of  more  than  his  proper 
share  of  the  property         ...     60 

A  voluntary  transfer  of  pro- 
perty by  way  of  gift,  if 
made  bond-Jide,  and  not 
with  the  intention  of  de- 
frauding creditors,  is  valid 
as  against  creditors. 

The  Hindu  and  English  Law 
on  the  subject   discussed...     84 

See  Adoption... 165 

According  to  Hindu  Law  not 
only  is  the  beneficial  inter- 
est in  the  subject  matter 
of  the  contract  but  the  con- 
tract itself  is  assignable. 

The  assignee  therefore  may 
sue  in  his  or  her  own  name. 
This  doctrine  is  applicable 
to  suits  brought  in  the  Ma- 
dras Small  Cause  Court    ...  176 

A  daughter-in-law  is  not  the 
heiress  of  her  mother-in- 
law  according  to  Hindu  Law  180 

A  suit  may  be  maintained 
against  a  surety  according 
to  Hindu  Law,  although 
the  principal  debtor  has  not 
been  sued...  •••  ...  190 

See  iNHfiBlTANGJI       —  ...   204 

A  widower  can  make  a  valid 
adoption  according  to  Hindu 
Law.    Semhle,    the    Hindu 


Pago. 
Law  does  not  prohibit  au 
adoption  by  a  man  who  has 
not   been  married 270 

According  to  Hindu  Law  sons 
acquire  rights  only  in  the 
property  which  belonged  to 
their  father  at  the  time  of 
their  bii'th  and  have  no  legal 
claim  to  property  of  which 
a  hona-jlde  disposition, 
effectual  as  against  their 
father,  had  been  made  long 
before  they  were  born.  - 

The  right  of  an  after-born  son 
to  share  as  a  co-parcener 
divided  property  depends 
upon  his  mother  being  preg- 
nant with  him  at  the  time 
of  a  partition. 

The  father  of  the  plaintiffs 
adopted  the  3rd  defendant. 
After  the  adoption  the  wife 
of  the  father  gave  birth  to  a 
son.  Thereupon  the  father 
effected  a  division  of  the 
property  with  the  adopted 
son  and  gave  the  latter  a 
larger  share  than  he  was 
entitled  to  receive  by  law. 
The  father  married  a  second 
wife,  and  the  plaintiffs  were 
the  issue  of  the  marriage. 

Held  that  the  plaintiffs  were 
not  entitled  to  a  partition 
of  any  portion  of  the 'pro- 
perty wnich  fell  to  the  share 
of  the  adopted  son. . .  ...  307 

The  plaintiff,  the  divided  bro- 
ther  of  the  defendant's  de* 
ceased  husband>  sued  to  ob- 
tain a  declaration  of  his 
independent  legal  right  to 
betroth  the  infant  daiigh- 
ters  of  his  deceased  brother 
by  the  defendant  to  per- 
sons of  his  own  choosing 
without  the  interference  of 
the  defendant,  and  of  her 

I      obligation    to    accept  any 
-  persons  whom  he  may  se^ 
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lect,  and   provide    for    the 
celebration    of  their  mar- 
riages. 

Held, — That  the  exclusive 
right  sought  tb  be  enforced 
by  the  plaintiff  was  not 
warranted  by  Hindu  Law, 
apa^t  from  the  legal  posi- 
tion and  rights  of  the  de- 
fendant as  the  guardian  of 
her  daughters  and  posses- 
sor of  her  husband's  pro- 
perty, which  however  pre- 
sented still  stronger  grounds 
of  object]  on  to  the  plain- 
tiff's claim.        ...  ...  339 

See  Estoppel        ...  ...  374 

An  instiniment  was  execu- 
ted by  the  defendant,  a 
Hindu,  to  his  wife,  stipulat- 
ing that  the  defendant  and 
his  wife  should  continue  to 
enjoy  certain  immoveable 
property  jointly,  with  a 
light  of  survivorship,  and 
containing  a  promise  by  the 
defendant  to  suri'ender  the 
property  to  his  wife  if  he 
married  again. 

Held,  that  the  instrument  did 
not  operate  by  way  of  gift, 
there  being  no  change  in  the 
possession  of  the  property, 
nor  as  a  declaration  of 
trust,  and  that  it  did  not 
create  a  binding  obligation 
which  the  law  would  enforce,  460 

Qucere — Whether  the  Hin- 
du Law  admits  of  the  ap. 
plicability  of  the  principle 
on  which  Courts  of  Equity 
in  England  hold  voluntary 
declarations  of  trust  to  be 
binding  against  the  decla- 
rant   ..'.  •••  •••   460 

A  perpetual  or  permanent 
lease  at  a  low  fixed  rent 
made  by  a  Zemindar  who 
obtained  the  zemindary  by 
self-acquisition    is   binding 


Page, 
upon  the  Zemindar's  succes- 
sors, although  the    instru- 
ment was    not    registered 
under  Regulation  XXV    of 
1802,  Sec.  8.         ...  ...  463! 

Hdrt. 

See  CRlMJNALPnOCEDUBECiODE 

(Rulings)  ...  .„      V 

Hypothecation. 

See  Priority  of  Creditors...  434 
Illegal  Contract. 

A  contract  to  pay  money  upon 
the  consideration  that  the 
plaintiQ[  would  give  evi- 
dence in  a  civil  suit  on 
behalf  of  the  defendant 
cannot  be  enforced* 

Such  a  contract  is  either  for 
true  evidence,  and  then 
there  is  no  consideration, 
or  for  favorable  evidence, 
either  true  or  &Ise,  and 
then  the  consideration   is 


VICIOUS. 


••• 


••« 


... 


Semble,  If  the  consideration 
had  been  the  plaintifTs 
promise  not  to  evade  process 
that  would  still  be  no  con- 
sideration for  the  defend- 
ant's undertakitig.*.  ...      7 

iLLEGrriMACY. 

See  Inheritance  ...  ...  204 

Inam. 

Regulation  VI  of  1831  pro- 
hibits the  Civil  Courts  from 
taking  cognizance  of  a  suit 
brought  to  recover  the  va- 
lue of  three  years'  produce 
of  certain  land  (held  by  the 
plaintiff  on  service  Inam 
tenure,)  on  the  ground  that 
the  defendant,  who  held  a 
lease  from  the  plaintiff*, 
wrongfully  refused  to  give 
up  possession  on  the  expi- 
ration of  his  lease  and  con- 
tinued to  hold  the  land  and 
to  deprive  the  plaintiff  of 
the  possession  and  enjoy- 
ment thereof! 

65 
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Bassapah  v.  Kooroovatappa 
Mad.  Sadr  Dec.  1858,  p. 
268,  distinguished.  ••*     70 

Incestuous  Intekcouuse. 
See  Inheritance     ...  ...  204 

Inheritance. 
A  daughter-in-law    is  not  the 
heiress  of  her  mother-in-law 
according  to  Hindu  Law  ...  180 

The  illegitimate  son  of  a 
Sudra,  being  the  offspring 
of  an  incestuous  intercourse^ 
(intercourse  between  a  fa- 
ther-in-law and  his  daugh- 
ter-in-law) is  not  entitled 
to  inherit  or  share  in  the 
family  property  according 
to  Hindu  Law     —  ••• 

Semble. — To  entitle  the  ille- 
gitimate sons  of  a  Sudra  by 
a  Sudra  woman  to  inherit  a 
share  in  the  family  property, 
the  intercourse  between  the 
parents  must  have  been  a 
continuous  one  and  the 
woman  must  have  been  an 
unmarried  woman.  There- 
fore the  illegitimate  son  of 
a  Sudra  by  a  Sudra  woman 
living  with  him  in  adultery 
is  not  entitled  to  a  share  in 
or  to  inherit  the  family 
property 

The  words  "  the  heirs  of  the 
preceding  kurnum  "  in  Sec- 
tion 7  of  Regulation  XXIX 
of  1802  mean  his  next  of 
kin  according  to  the  order 
of  succession  of  several 
grades  of  legal  heirs  and  not 
heirs  in  the  order  of  succes- 
sion to  undivided  divisible 
ancestral  property  «•  2S4> 

A  daughter's  son  is  one  of  the 
nearer  sapindas,  and  in  the  I 

line  of  heirs  before  a  bro- 
ther's son  according  to  Hin- 
du Law  •••  •••  234 

Semhle,  an  illegitimate  son  of 
a  Sudra  by  his  concubine 
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••• 


••» 


307 

146 

230 


149 


I  is  his  heir  in  preference  to 
a  brothers  son  ... 
The  right  of  an  after-bom  son 
to  share  as  a  co* parcener 
divided  properly  depends 
upon  his  mother  being  preg- 
nant with  him  at  the  time 
of  partition         •-  ••• 

Insult  to  Judge. 
See    Appeal 
See  Contempt  op  Court. 
Jurisdiction. 
A  District  Munsif  is  a  Sinall 
Cause  Court  Judge   under 
Madraa     Act    IV  of  1863 
within  Act  XI  of  1865     ... 
The  Civil  Court  has?no  juris- 
diction under  Section  29  of 
Regulation  IV  of  1816  to 
make  an  order  for  the  exe- 
cution of  a  decree  in  a  suit 
tried  before  a  Village  Munsif. 
The     Section     only    applies 
where   a    Village     Munsif 
has  been  guilty  of  corrup- 
tion or  partiality  in  the  de- 
cision of  a  cause  tried  by  him  188 
Where  an  agreement  in  writ- 
ing was  signed  by  the  plain- 
I      tiff  and  the  defendants  at 
Secunderabad  in  the  terri- 
tories of  the  Nizam  for  a 
partnership   in  a  Tannery 
business    to  be  carried  on 
at  Bakaram^  near  Hydera- 
bad, and  by  the  terms  of 
ihe.  agreement   the  tanned 
skins  were  to  be  sent  to  (he 
plaintiff  at  Madras  for  sale 
or  shipment  to    England, 
and  hundies  in  respect  of 
the  goods  sent  to  Madras 
were  to  be  drawn  upon  the 
plaintiff  at  Madras  and  paid 
by  him  and  accounts  of  the 
partnership       transactions 
were  to  l>e  sent  to  the  plain- 
tiff once  in  eight  days. 
Held,  in  a  suit  for  an  account 
of  the  partnership  dealings. 
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that  the  cause  of  action 
had  arisen  in  part  witbin 
the  original  Civil  jurisdic- 
tion of  the  High  Court,  and, 
the  leave  of  the  Court  to 
bring  the  suit  having  been 
obtained  under  Section  12 
of  the  Letters  Patent  of 
1865,  that  the  Court  had 
jurisdiction  to  entertain  the 

suit  •••  •••  *««    iblo 

Hddy  also  that  the  juris- 
diction of  the  Court  was 
not  affected  by  the  circum- 
stance that  the  defendants 
were  non-resident  foreign- 
ers        •-  •••  ^  218 

The  power  of  a  Civil  Judge 
to  transfer  appeals  to  a 
Principal  Sadr  Amin  is 
confined  by  clause  3,  Sec- 
tion 8  of  Act  VII  of  1843, 
to  sppeals  from  District 
Muns^  ••  r..  •••  227 

Several  claims,  each  of  which 
separately  is  within  the  - 
Small  Cause  jurisdiction  of 
a  District  Munsif^  may  be 
joined  together  and  form 
the  basis  of  a  suit  in  the 
Small  Cause  Court  ...  831 

The  plaintiff  was  the  lessor, 
and  he  defendant  the  lessee 
of  certain  land  under  an 
agreement  whereby  the 
defendant  agreed  to  occupy 
the  land  for  two  years  and 
to  deliver  a  certain  quan- 
tity of  paddy  at  four 
specified  periods.  Defend- 
ant failed  to  deliver  the 
paddy. 

In  a  suit  for  rent.  Held,  that, 
although  the  plaintiff  might 
have  sued  for  each  instal- 
ment of  rent  as  it  fell  due, 
the  aggregate  of  such  un- 
paid instaLments  should  be 
deemed  one  oause  of  action.  334 

Plaintiff  sued  to  establish  his 
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right  to  receive  certain 
honors  in  a  temple  as  ap- 
pertaining to  his  office  of 
officiating  Priest  of  the 
temple,  and  to  recover  da- 
mages for  the  invasion  of 
his  right.  In  a  former  suit 
between  the  predecessor 
of  the  plaintiff  and  the  Ist 
defendant,  the  claim  to  sit 
at  the  right  side  of  the  idol 
at  festivals  was  admitted, 
but  the  right  to  receive  a. 
cake  on  the  same  occasion 
was  disallowed. 

Hdd,  thsit  the  claim  of  the 
plaintiff,  so  £Bir  as  it  sought 
to  establish  the  plaintiff's 
nght^wssresjiuiicata     •••  349^ 

Held,  also  that  the  suit  of  the 
plain  tiff  to  recover  damages 
for  the  invasion  of  the  right 
of  the  plaintiff  appertaining 
to  an  office  in  the  temple 
was  one  which  it  waa  com- 
petent to  the  Civil  Courts 
to  entertain        ...  •••  ^49^ 

See  REcoyERY  of  Rent      ...  393 

A  suit  to  recover  the  value  of 
goods  distrained  for  rent 
under  Madras  Act  VIII  of 
1865  and  forcibly  carried 
away  from  the  person 
distraining  may  be  main- 
tained in  a  Court  of  Small 
Causes  under  Section  27  of 
the  Act. 

The  suit  may  be  brought 
either  by  the  landlord  or 
the  person  authorized  to 
distrain. 

A  petition  and  summons  and 
an  order,  after  hearing  the 
parties  and  their  evidence^ 
appear  to  be  the  fitting 
mode  of  exercising  the 
jurisdiction         ...  •••  401 

The  defendants  entered  into  a 
contract  with  the  plaintiff 
in  writing,  by  which,in  con- 
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sideration  of  the  trouble 
taken  and  large  sums  of 
money  advanced  by  the 
plaintiff  on  behalf  of  the  de- 
fendants, the  defendants 
promised  that  they  would 
from  generation  to  genera- 
tion pay  to  the  plaintiff 
rupees  100  per  annum  out 
of  a  specified  fund.  The 
plaintiff  brought  a  suit  to 
recover  a  sum  within  the 
{Pecuniary  jurisdiction  of 
the  Small  Cause  Court  un- 
der the  written  contract, 

Sdd,  th^t  the  Small  Cause 
Court  had  jurisdiction  to 
entertain  the  suit,  and  that 
the  undertaking  of  the 
plaintiff  to  forbear  from 
enforcing  the  debt  due  to 
him  prior  to  the  contract 
was  a  sufficient  new  con- 
sideration to  support  the 
contract  . . ,.  ...  447 

Held  also  that  on  the  death  of 
one  of  the  co-contractors 
the  whole  liability  to  the 
plaintiff  attached  to  the 
surviving  co-contractors  ...  447 

A  Session  Judge  has  no  author- 
ity to  suspend  his  own  sen- 
tence. (Rulings)  •••  ...      ii 

The  Courts  no  longer  possess 
thq  power  of  settling  coses 
by    "oath"    (Rulings)     ..•     iii 

Becruiters  of  Emigrants  charg- 
ed under  Section  71,  Act 
XIII  of  1864,  must  be  tried 
by  the  Magistrate  within 
whose  jurisdiction  the  hold- 
ing out  of  false  pretences  to 
the  laborers  took  place. 
(Rulings)  ...  ...     iv 

Magistrates  of  all  grades  are 
under  Madras  Act  III  of 
1865  competent  to  try  per- 
sons cha^rged  with  offences 
under  the  Railway  Act 
XXIII  of  1854  (Rulings)...      is: 
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A.  Magistrate  has  no  ground 
for  proceeding  upder  Chap- 
ter XXII   of  the  Criminal 
Procedure  Code  where  there 
is  no  dispute  as  to  the  fact 
of  actual  possession  of  either 
the  land  or  crop.  (Rulings^  xiii 
A  Subordinate  Magistrate  has 
no  power  under  the  Crimi- 
nal Procedure  Code  to  take 
recognizances  from  a  com- 
plainant and   witnesses  to 
appear  on  a  certain  day  be- 
fore a  Magistrate  of  co-ordi- 
nate jurisdiction,  and  recog- 
nizances   thus    taken  can- 
not be  forfeited    (Rulings;,  xvii 
A  Subordinate  Magistrate  hss 
no  power  to    order  a  recog- 
nizance executed  by  a  prose- 
cutor before  a  Police    Sta* 
tion  Officer  binding  himself 
to  appear  before   the  Sub- 
ordinate   Magistrate    to  be 
forfeited  on  the    failure    of 
the  prosecutor   to    appear. 
(Rulings)  ••«  ••'    xviii 

A  sentence  duly   parsed  and 
recorded  cannot  be    revised 
by  the  J  udge  (Rulings)  ^  ...   xix 
The  only    acts  or    omissions 
over    which   a    Magistrate 
has  jurisdiction  under    Act 
I  of  1858,  are   those  speci- 
fied   in    the     Ist    Section. 
Cases  under  Section  6  of  the 
Act  are  not  cognizable  by  a 
Magistrate.    (Rulings)      •••  xxi 
A  Magistiate  is  not  empower- 
ed to  trv  an  European  Bri- 
tish Subject    under  clause 
5,  Section   83  of  Act   1  of 
1869,  (the  Merchant  Ship- 
ping Act.)  (Rulings.)       ...  xxiii 
The  jurisdiction  given  by  Sec- 
tion   320  of  the    Code  of 
Criminal  Procedure  to  de- 
cide for  a  time  the  right  to 
the  enjoyment  of  property 
should    not   be    exercised 
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except  on  clear  and  satis- 
factory prod  Where  the 
only  evidence  is  that  of 
user  it  should  be  such  as  to 
show  satisfactorily  acts  of 
enjoyment  exercised  as  a 
matter  of  right  and  permit- 
ted uninterruptedly  for 
some  considerable  length  of 
time.     (Rulings) ...  ^xxvi 

A  Magistrate  has  no  power  to 
seize  the  property  of  a  per- 
son convicted  by  him  when 
the  person  convicted  has 
not  been  directed  to  pay  a 
fine.  Nor  has  a  Magistrate 
power  to  take  property 
from  one  defendant  and 
give  it  to  another  defend- 
ant    (Rulings)  ««•  ..^xxviii 

A  Magistrate  of  the  District 
has  no  power  to  direct  a 
Subordinate  Magistrate,  to 
commit  for  trial  in  the  Ses- 
sion Court  accused  persons 
who  have  been  discharged 
by  the  Subordinate  Magis- 
trate, and  such  committal 
when  made  by  the  Subordi- 
nate Magistrate  is  illegaL 
The  Session  Court  is  the 
only  authority  empowered 
by  law  to  direct  a  commit- 
al.     (Rulings)  ^.  .«•  xxxi 

Orders  by  a  Sub-Magistrate, 
in  one  case  directing  the 
removal  of  a  house  on  the 
ground  that  it  was.  in  a 
dangerous  and  dilapidated 
condition,  and  in  the  other 
directing  the  removal  of  a 
granary  on  the  ground  that 
it  had  been  improperly 
erected  upon  land  required 
to  be  kept  unoccupied  for 
common  purposes,  were  set 
aside  by  the  High  Court 
because  the  Sub-Magistrate 
acted  without  jurisdiction 


(Rulings.) 
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The  High  Court  has  power 
to  mitigate  a  sentence  pass- 
ed  b}*^    a   Magistrate     and 
confirmed  an  appeal  by  the 
Court  of  Session  under  Sec- 
tions 403  and  428   of  the 
Criminal   Procedure   Code- 
(Ruling8,)         ...  ...xxxvi 

Under  Section  278  of  the 
Criminal  Procedure  Code, 
a  full-power  Magistrate 
mi*y  refer  for  enquiiy  to  a 
S  u  b  ordinate  Magistrate 
criminal  cases.that  is  primd 
facie,  any  criminal  case.  The 
reference  may  be  for  en- 
quiry or  for  trial  by  the 
Sub- Magistrate  or  with  a 
view  to  commitment  either 
to  a  Court  of  Session  or  the 
High  Court.  (Rulings.)  •*•  ^^ 
A  Subordinate  Magistrate  has 
no  power  to  dismiss  a  charge 
of  Criminal  misappropri- 
ation under  Section  408 
of  the  Penal  Code  for  non- 
appearance of  the  complain- 
ant under  Section  259  of 
the  Criminal  Procedure 
Code.  That  Section  onlv 
applies  to  cases  which  fall 
within  Chap.  XV  of  the 
Criminal   Procedure  Code. 

(Rulings)  ^li 

Until  the  finding  is  recorded 
the  trial  is  incomplete^  If 
before  the  finding  is  record- 
ed the  presiding  oflicer  of 
a  Court  is  removed*  the 
successor  cannot  pass  judg- 
ment upon  consideration 
of  the  evidence  recorded  by 
the  predecessor,  (Rulings)  xKii 
See  Maoistbatb.      (Rulings)  xUv 

See  C&JMINAL  PaOCBDUBB  CoDfi 

(Rulings)  ..•  ...  xlix 

A  Subordinate  Magistrate  who 
issues  a  summons  may  take 
cognizance  of  the  ofieace  of 
disobedience  to  that  sum- 
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mons,  notwithstanding  the 
repeal  of  Madras  Act  I  of 
1863.    (Rulings) lii 

By  Madras  Act  III  of  1865,  a 
Native  Deputy  Magistrate 
has  power  to  try  Police 
officers  above  the  rank  of 
a  Private  charged  with 
offences  under  the  Madras 
General  Police  Act  (XXIV 
of  1859)  notwithstandiug 
the  proviso  in  Section  60 
of  the  latter  enactment. 
(Rulings)  ...  ...    liv 

Where  a  Subordinate  Magis- 
trate of  the  1st  class  acting 
without  jurisdiction  held  a 
trial  and  acquitted  the  ac- 
cused person  under  Section 
265  of  the  Code  of  Criminal 
Procedure  :  held  that  the 
High  Court  alone  could  set 
aside  tjhe  finding  under  Sec- 
tion 404,and  that  theMagis* 
trate  of  the  District  had  no 
power  to  do  so  under  Sec- 
tion 435  of  the  Code  as 
amended  by  Act  VIII  of 
1869.     (RuUngs)  .•  Ixi 

Where  it  is  sought  to  recover 
the  penalty  described  in 
Sec.  17  of  Act  IX  of  1868 
from  any  person  who  omits 
to  take  out  a  certificate^  the 
Collector  who  issued  the 
notice  should  prefer  a  com- 
plaint  before  a  Magistrate, 
and  the    Collector    cannot 

E refer  the  complaint  before 
imself  in  his  capacity  of 
Magistrate.    (Rulings.)     •••  Ixii 

Madras  Act  III  of  1865  au- 
thorizes every  Magistrate 
to  take  cognizance  of  offen- 
ces against  Act  XIII  of 
1859.    (Rulings.)-.  .••  Iziv 

See  High  CoufiT  as  a  Court 
OF  BsvisiON.        (Rulings)  Izx 

See  IZTHE&ITANCE    ...  \^  2S4 
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See  Rbcovert  of  Bent        •••  2i>3 

Plaintiff*  brought  a  suit  to 
Recover  land  which  had  bep^n 
enjoyed  by  her  husband, 
the  kuinum  of  a  village,  but 
which,  on  his  death,  had 
been  given  to  the  defendant 
with  the  office  of  kurnum. 
The  land  had  been  origin- 
ally attached  to  the  office, 
but  the  plaintiff's  husband 
for  a  long  time  before  his 
death  was  enjoying  the 
land  as  his  private  pro- 
perty. 

ffeld, — that  the  miras  of  the 
land  continued  to  be  attach- 
ed to  the  office,  notwith- 
standing  that  it  may  have 
been  for  some  time  enjoyed 
as  private  property ;  that  the 
property  being  annexed  to 
the  office  was  indivisible, 
and  as  the  Collector,  in  eject  - 
ing  the  plaintifff  appropri- 
ated the  land  to  the  office 
by  putting  it  in  the  posses* 
sion  of  the  kurnnm  whom 
he  appointed  in  place  of  the 
plaintiff's  husband,the  plain- 
tiff had  no  right  to  recover.  336 
Landlokd  akd  Tenant. 

Where  a  written  instrument 

!)urported  to  create  the  re- 
ation  of  landlord  and 
tenant  for  live  years,  the 
plaintiff's  (lessor's)  tenure 
Deing  that  of  a  mirassidar, 
that  is,  a  hereditary  tenancy 
under  Government  deter- 
minable on  de&ult  in  pay- 
ment of  the  proportion  of 
the  Mottafaisal  assess- 
ment payable  for  the  land. 
Held,  that  the  instrument 
did  operate  to  create  the 
relation  of  landlord  and 
tenant,  notwiths  tanding 
that  tiie  assessment  was 
not  permanently  fixed.    •••  153 
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Held,  also   that  the  written 
isstrument  was  a  lease,  and 
was  not  liable  to  be  stamped 
by  virtue  of  the  exemption 
to  Article  42,  Schedule  A  of 
Act  X  of  1862  ...  ...  153 

See  Recovery  of  Kent, 
Under    Madras  Act  VIII  of 
1865,  a  landlord  may  com- 
pel a  tenant    to  accept  a 
puttah  for  palmyra  trees...  398 
Lease. 
See  Landlord  and  Tenant...  153 
A  permanentlease  of  a  village 
in  a  muttah  by  the  Muttan- 
dar  is  not   invalidated  by 
Section  8  ot  Regulation  XXV 
of  1802,  although  the  lease 
has  not  been  registered  as 
required  by  that  Section. 
SubraycUu   Naick    v.  Rama 
Reddy,  1  Madras  High  Court 
Reports,  overruled  ...  396 

A  perpetual  or  permanent 
lease  at  a  low  fixed  rent 
made  by  a  Zemindar  who 
obtained  the  zemindary  by 
self-acquisition  is  binding 
upon  the  Zemindar's  succes- 
sors, although  the  instru- 
ment was  not  registered 
under  Regulation  XXV  of 
1802,  Section  8  ...  ...463 


Leave  of   Civil   Court  to 
institute     Suits     under 
Act  XX  of  1863. 
See  Act  XX  of  1863  ...  2, 404, 410 

Letters  ^  Patent. 
See  Jurisdiction     ...  ...  2 1 8 

License. 
See  Easement  to  the  use  of 
Water  •••  ...  ...     98 

Lien. 
See  Priority  of  Creditors     •••  434 

Limitation. 
In  a  suit  upon  a  bond,  the 
plaintiff  having  sued  the 
defendants,  not  on  the 
ground  of  their  personal 
responsibility,    but  as  the 


legal  representatives  of  the 
obligor,  who  was  supposed 
to  be  dead : — 
HuA^  that  the  suit  is  not  main- 
t»ioftble  before  the  lapse  of 
the  time  which  raises  the 
legal  presumption  of  the 
death  of  the  obligor,  unless 
there  is  proof  of  special  cir- 
cumstances which  warrant 
the  inference  of  his  death 
within  a  shorter  period     ... 

Section  14,  Act  XIV  of  1859, 
applies  to  the  case  in  which 
the  plaintiff  is  unable,  after 
due  diligence, '  to   procure 
due  service  upon    the  de- 
fendant of  the  summons  to 
appear  and  answer  the  claim, 
and  consequently  to  prose- 
cute the  suit  to  a  decision, 
and    will    prevent    a  suit 
against     the      defendant's 
representatives  from  being 
barred... 


Page. 


... 


A.  B.  and  C  were  brothers. 
In  1846  and  1847,  a  parti- 
tion was  effected    between 
A,  since  deceased  and  C.  on 
the  one  part  and  B.  on  the 
other,  C.  the  plaintiff  being 
at  the  time  a  minor.    B. 
the  defendant  then  obtain- 
ed   and  since    held  sepa- 
rately as  his  share  certain 
lands  in  the  village  of  K. 
among  others.    By  a  razi- 
namah  in   1852,  the   same 
quantity  of  land  was  con- 
firmed to  him  as  his  share. 
In  1855,  certain  proceedings 
were  taken,   the  object   of 
which  was  to   adjust   the 
shares  so  as  to  make  them 
equal  in  quality  as  well  as 
in  quantity,  fi.  the  defend- 
ant continuing  to  hold  near- 
ly the    same    quantity    of 
land^  as  he  did  before.   C. 
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attained  hia  majority  in 
1854y  and  ia  December 
1 863,  brought  a  suit  for  a 
re-adjuatment  of  the  parti- 
tion completed  in  1847,  bo 
far  as  it  respected  the  lands 
held  by  deleudant  in  the 
village  of  K. 

Held,  that  the  suit  was  barred 
by  the  Act  of  Limitations.    10 

The  day  on  which  an  appli*- 
cation  for  execution  is  nuide 
is  not  to  be  reckoned  in 
computing  the  three  years 
alluded  to  in  Section  19,  Act 
XIV  of  1859    .  ...  -.     32 

An  order  dismissing  an  appeal 
for  default  under  Section 
346  of  the  Civil  Procedure 
Code  is  not  a  new  decree 
from  the  date  of  which  the 
period  of  limitation  begins 
to  run  anew.      •••  •••    82 

The  appearance  of  the  person 
in  whose  favor  a  judg- 
ment is  given,  as  respon- 
dent on  an  appeal,  is  not  an 
act  done  for  the  purpose  of 
keeping  the  judgment  in 
force  within  the  meaning 
of  Section  19,  Act  XIV 
ofI859««*  •••  •••     82 

Clause  2,  Sec.  I  of  Act  XIV 
of  1859,applies  only  to  suits 
for  wages  brought  by  a 
servant  against  the  person 
liable  as  the  master  in  whose 
service  he  had  been  employ- 
ed, and  the  Section  does  not 
apply  to  a  suit  brought  by 
one  Government  servant 
against  another  for  the  re- 
covery of  a  sum  of  public 
money  received  by  the  de- 
fendant as  a  disbursement  on 
account  of  the  wages  of  the 
plaintiff,  to  whom  the  de- 
fendant was  legally  bound 
to  pay  it  over.—  •••     43 

The  efi'ect  of  Section  11^  Act 
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I     XIV  of  1859,  is  to  provide 
a    distinct  period   of  limi- 
tation  applicable  to  every 
case  in  which,  but  for  legal 
disability,  the  suit  would 
be  barred. 
In   other  words,  to  add  three 
«    years  from  the  time  the  dis- 
ability ceases  to  the  period 
of  limitation  made  applica- 
ble by  the  Act  to  the  parti- 
cular case,         ...  ...     54 

See  Hindu  Law     ...  ...     60 

In  order  to  keep  a  decree 
alive,  it  is,  under  Section  20 
of  the  Limitation  Act,  not 
necessary  that  the  appli-' 
cation  for  execution  should 
be  made  with  the  inten- 
tion of  enforcing  the  decree 
at  that  time.  All  that  the 
Section  requires  is,  that 
some  proceeding  shall  have 
been  taken  to  enforce  the 
decree  or  to  keep  it  in  force 
within  three  years  ••.     75 

The  petitioners,  as  widow  and 
adopted  son  of  a  decree- 
holder,  applied  by  petition 
to  the  District  Munsif  for 
execution  of  a  decree  on 
the  17th  June  1864. 
The  District  Munsif  made  an 
order  stating  that  execution 
would  not  be  granted  unless 
the  petitioners  obtained  a 
certificate  from  the  District 
Court  under  Act  XXVII 
of  1860.  In  August  1864, 
an  application  was  made 
for  a  certificate  to  the  Civil 
Court,  and  an  order  was 
made  refusing  the  applica- 
tion, and  the  order  was 
affirmed  on  appeal.  A 
second  application  was 
made  for  execution  in  July 

1867. 
Held,  that  the  right  of  the 
petitioners  to  obtain  execu- 
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tion  was  barred  by  Section 
20,  Act  XI7  of  1859 89 

The  plaintiJET  sued  the  defen- 
dants  ibr  future  and  past 
main  tenancy  and  obtained 
a  decree  for  future  xnainte- 
nauce  and  for  arrears  of 
XDaintenance  for  seven 
years.  The  parties  were 
governed  by  the  Aliyasan- 
tana  Law.  It  was  found  by 
the  Lower  Appellate  Court 
that  for  twenty  years  before 
the  suit  the  plaintiff  lived 
apart  from  the  defendants 
and  the  other  members  of 
the  family  and  supported 
herself  without  receiving 
or  applying  for  anything 
towards  her  maintenance 
out  of  the  family  property 
in.  the  possession  of  the 
defendants  or  obtaining  any 
recognition  ofher  right  to 
maintenance* 

On  special  appeal,  hdd,  per 
Scoilomd,  C.  J.  That  assum- 
ing  the  Aliyasantana  Law 
recognized  the  right  of  the 
plaintiff  to  enforce  separate 
maintenance  as  a  charge 
upon  the  estate,  the  plain- 
tiff's claim  was  barred  by 
Section  1,  Clause  13  of  Act 
XIV  of  1859. 

Per  CoUett,  J.— It  is  doubtful 
whether  Section  13,  which 
applies  to  eases  where  the 
right  to  receive  mainte- 
nance is  a  charge  on  the  in- 
heritance of  any  estate>  ap- 
plies in  a  case  where  the 
right  of  the  plaintiff  is  said 
to  exist  by  reason  of  her 
being  a  co-proprietor  with 
the  defendants.  If  the  suit 
be  not  within  Section  13, 
then  it  was  one  to  recover 
an  interest  in  immoveable 
property^  and  was  equally 
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barred  by  Clause  12  of  Sec- 
tion I  of  the  Limitation  Act.  133 

Application  for  execution  of 
a  decree  obtained  in  1858 
under  the  old  law  as  to 
limitation  was  made  in 
January  and  disposed  of  in 
February  1864,  and  a  sub- 
sequent application  was 
made  in  November  1867. 

Held,  that   the  first  applica- 
tion was  in    time,  but  the 
second  application  was  bar-    . 
red  by  Section  20,  Act  XIV 
of  1859        ...  ^      ...        ...  148 

The  filing  of  an*  application 
for  execution  is  a  proceed- 
ing within  the  meaning  of 
Section  20,  Act  XlVof  1859, 
sufficient  to  give  the  decree- 
holder  a  new  period  of  three 
years  ...         ...         •..  151 

Section  20  of  the  Limitation 
Act  (XIV  of  1859)  is  not 
applicable  to  a  decree  until 
the  liability  under  it  has 
become  enforceable  by  pro- 
cess of  execution.  •#•         ...  173 

See  Contract.  ...  ...        ...216 

The  period  of  limitation  provi- 
ded by  Section  20  of  Act 
XIV  of  1859  runs  not  from  . 
the  date  of  a  former  appli- 
cation for  process  of  execu- 
tion to  enforce  the  decree, 
but  from  the  date  of  the 
order  upon  the  application* 

An  application  to  enforce  the 
execution  of  a  decree  was 
made  on  the  30th  August 
1865.  The  application  was 
dismissed  by  an  order  of 
the  Court  dated  the  14th 
October  1865.  The  second 
application  was  made  on  the 
6th  October  1868. 

Held,  that  the  second  appli- 
cation was  not  barred  by 
the  Limitation  Act         ...   260 

A  decree-holder  applied  for  the 

66 
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sale   of    certain     property 
then  under  attachment  in 
the  suit.     The  Court  refus- 
ed to  issue  process  for  the 
sale  on  the  ground  that  the 
property  could  not  be  sold, 
as  certain   claims  and  suits 
respecting  it  were  still  pend- 
ing.   The  claims  and  suits 
having     been    determined, 
the  application  was  renewed, 
^ore  than   three  years  had 
elapsed  between    the  date 
of  the  order  on  the  first  ap- 
plication and   the   date  of 
the  renewed  application. 
Hdd,  that  the  second  applica- 
tion was  not   barred,  the 
order  upon  the   first  appli- 
cation operating  simply  as 
a  temporary  stay  of  process 
for  the  sale  of  the  property, 
and   there  was  a  pending 
proceeding  ta  enforce  the 
decree  during  the  stay.  ...  261 
The  plaintiff  sued  to  obtain  a 
decree   declaring    that  the 
ancestral    land     possessed 
by  the  family  of  the  plain- 
tiff was  not  liable   to  seiz- 
ure and  sale  in  satisfaction 
of  an  eX'parte  decree  obtain- 
ed by   the  defendant  in  a 
suit   against  the  yejaman 
of  the  plaintiffs  family  on 
the  ground  that  the  decree 
had   been    obtained  collu- 
sively  and  fraudulently  for 
a  debt  alleged  to  have  been 
contracted  for  the  benefit 
of  the  family. 
The  decree  against  the  yeja- 
man   was    passed  on    the 
SSnd  Juoe  1857»  and  upon 
attachment  of  the   family 
property     the       plaintiffs 
made  a  claim  under  Section 
246  of  the  Civil  Procedure 
Code,alleging  their  indepen- 
dent right  to  '  the  property 
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and  resisting  a  sale.  The 
claim  was  disallowed  on  the 
18th  October  1861,  and  an 
appeal  from  that  decision 
was  dismissed  on  the  15th 
November  1861.  The  pre- 
sent suit  was  instituted  on 
the  2nd  February  1864. 

Held^  that  this  was  not  a  suit 
to  which  the  limitation  pro- 
vided by  Section  246  of  the 
Civil  Code  or  by  Clause  5, 
Section  1  of  Act  XIV  of 
1859,  was  applicable,  and 
that  the  suit  was  not  bar- 
red. ...  ...  ...  •>•  2o3 

In  a  suit  to  recover  from  the 
defendant    the  amount  of 

^  purchase  money  paid  by  the 
plaintiff  upon  a  sale  to  him 
of  certain  land  by  the  de- 
fendant's father  and  the 
costs  incurred  by  the  plain- 
tift  in  defending  his  title  to 
the  property  against  a  prior 
purchaser  for  the  same  land 
from  the  defendant's  father. 

Heldt  that  the  period  of  limi- 
tation was  six  years. 

Held  also,  that  the  cause  of 
action  arose  on  the  discov- 
ery of  the  fraud  upon  the 
plain tiflf,  and  that  there  was 
knowledge  of  the  fraud  at 
all  events  in  October  1859, 
the  date  of  the  judgment 
of  the  Civil  Court  affirming 
the  title  of  the  prior  pur- 
chaser, notwithstanding  the 
presentation  of  an  appeal 
from  that  decision,  and  not- 
withstanding that  the  plain- 
tiff remained  in  possession 
of  the  land  until   1861. 

The  present  suit,  having  been 
brought  more  than  six 
years  after  the  judgment  of 
the  Civil  Court,  was  held 
to  be  barred  266 

Process  of  execution  cannot 
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always  be  issued  for  three 
years'  an*ears  under  a  decree 
direetiog  annual  payments 
of  money  for  a  series  of 
years. 

The  petitioner,  who  had  ob* 
tained  a  decree  for  an 
annual  sum  for  maintenance 
during  her  life,  alleged 
satisfaction  of  the  decree 
up  to  a  period  less  than 
three  years  from  the  date 
of  the  application  for  exe- 
cution of  the  decree.  The 
Judge  was  not  satisfied  of 
the  alleged  satisfaction,  and 
dismissed  the  application 
for  execution. 

Held,  that  the  petitioner  was 
entitled  to  execution  of  the 
decree  at  any  time  from  the 
date  at  which  the  first 
instalment  became  due,  but 
that  she  was  not  entitled  to 
have  process  of  execution 
issued  within  three  years 
from  the  date  at  which  the 
second  instalment  or  sub- 
sequent instalments  became 
due. 

Case  remitted  for  inquiry  as 
to  the  allegation  of  the 
petitioner  of  the  receipt  of 
maintenance  in  satisfaction 
of  the  decree  withiif  three 
years  from  the  date  of  .the 
applicati9D  for  execution....  275 

In  a  suit  for  a  partition  of 
family  property  in  the  pos- 
session of  the  plaintiff  and 
defendants,  part  of  the 
property  was  attached  at 
the  instance  of  one  of  the 
defendants  in  1852  and  the 
remainder  of  the  property 
in  1864.  Nothing  was 
done  wibh  respect  to  the 
first  attachment,  but  in 
1865  a  petition  was  pre- 
sented    by    the    plaintiff 
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praying  for  the  removal  of 
the  attachments.  The  peti- 
tion was  rejected,  and  the 
plaintiff  brought  this  suit 
within  one  year  from  the 
date  of  the  rejection  of  his 
petition.  The  plaintiff  and 
defendants  remained  in 
possession  notwithstanding 
the  attachments. 

Hdd,  that  the  plaintiff's  suit 
was  not  barred  by  the  Act 
for  the  limitation  of  suits.   281 

The  plaintiff  was,  by  an  order 
of  the  Civil  Court  in  exe- 
cution of  a  decree,  to  which 
the  plaintiff  was  no  party, 
ejected  from  the  possession 
of  a  muttah.  He  brought 
a  suit  more  than  three 
years  afterwards  to  eject 
the  Ipgal  representative  of 
the  person  who  was  so  put 
in   possession. 

Held  (reversing  the  decree 
of  the  Civil  Court}  that  the 
order  of  the  Civil  Court  was 
not  a  summary  decision 
within  the  meaning  of 
clause  5,  Section  1,  Act 
XI7ofl859,  and  that  the 
suit  was  not   barred. 

That  clause  is  only  applicable 
to  orders  which  tne  Civil 
Courts  are  empowered  to 
pass  deciding  matters  of 
disputed  property  raised 
for  hearing  and  determi- 
nation by  a  summary"-  pro- 
ceeding between  the  parties 
disputing      ... 

See  Mrsne  Profits 

An  attachment  of  property 
in  execution  of  a  decree 
operates  de  die  in  diem  as 
process  of  execution  upon  a 
Qecree  •*•         •••         ••• 

The  late  Sadr  Court,  by  an 
order  dated  the  25th  July 
1855,    directed    that    the 
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judgment-debtor  should  be 
allowed  to  remain  in  the 
ertjoyment  of  the  property 
then  under  attachment, 
that  an  order  for  the  sale 
of  the  property  should  be 
stayed,  but  that  the  at- 
tachment should  continue 
in  force  until  the  further 
order  of  the  Court. 

On  the  10th  of  May  1868,  the 
High  Court  made  an  order 
setting  aside  the  order  of 
the  Sadr  Court  dated  the 
25th  July  1855,  and  stating 
that  the  assignee  of  the 
judgment-creditor  should 
be  left  at  liberty  to  apply 
for  execution  of  the  decree. 

Upon  application  to  the  Civil 
Court  of  the  district  in  which 
the  property  was  situated, 
the  Court  decided  that  the 
application  to  obtain  exe- 
cution was  barred  by  Act 
XIV  of  1859. 

Held  by  the  High  Court, 
that  the  right  to  enforce 
payment  of  the  amount 
payable  under  the  decree 
was  not  barred     ...         ...  316 

The  day  mentioned  in  a  bond 
for  the  re-payment  of  money 
as  that  on  which  the  money 
is  to  be  re-paid  is  to  be  ex- 
cluded  from  the  period  of 
computation  under  the  Li- 
mitation Act.  The  borrow- 
er in  such  case  has,  until 
the  last  moment  of  the  day, 
mentioned  for  the  pay^ 
joftent,  and  the  right  to  sue 
accrues  not  on  but  from 
that  day ...  330 

In  a  suit  by  a  co-'parcener  to  ' 
enforce  a  division  of  family 
property,  it  is  necessary,  in 
order  to  constitute  the  bar 
provided  by  Clause  18,  Sec- 
tion 1  of  the  Limitation  Act, 
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to  prove  possession  and  en- 
joyment of  the  property  as 
the  possessor's  own  separate 
property  to  the  absolute  ex- 
clusion of  the  person  suing 
to  enforce  the  right  to  share 
for  twelve  years  computed 
either  "  from  the  death  of 
the  person  from  whom  the 
property  alleged  to  be  joint 
is  said  to  have  descended/' 
or  "  from  the  last  payment 
to  the  plaintiff  or  any  per- 
son through  whom  he  claims 
by  the  person  in  the  posses- 
sion or  management  of  such 
property  or  estate  on  ac- 
count of  such  alleged  share." 
The  question  of  fisLct  whether 
there  has  been  such  exclu- 
sive possession  or  enjoy« 
ment  must  be  decided  upon 
the  evidence  in  each  case, 
and  may  be  satisfactorily 
proved  although  there  may 
be  no  evidence  of  an  ex* 
press  refusal  to  allow  the 
plaintiff  any  part  of  the 
benefits  of  the  joint  property  354 

The  15th  clause  of  Section  1 
oi  Act  XIV  of  1859  does  not 
require  that  the    acknow- 
ledgment should  be  given  to 
the  mortgagor        359 

In  a  suit  t5  redeem^  the  plain- 
tiff produced  a  mortgage,the 
genuineness  of  which  the 
defendants  denied,  but  they 
produced  a  mortgage  from 
the  plaintiff's  ancestors  to 
their  ancestors^  The  Prin- 
cipal Sadr  Amin  made  a  de- 
cree for  the  restoration  of  the 
lands  according  to  the  terms 
of  the  mortgage^  produced 
by  the  defendants.  The 
Civil  Judge  reversed  the 
d^ision. 

H^ld,  in  special  appeal,  that 
the  Principal    Sadr  Amin 
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was  justified  in  making  tibe 
decree  which  he  gave     ...  359 

The  defendant,  the  payee  of  a 
promissory  note^endorsed  it 
to  the  plaintiff.  The  en- 
dorsement was  "  Pay  to  K. 
M.  (plaintiff)  or  his  order/' 
The  promissory  note  had 
been  registered  previous  to 
the  endorsement  to  plaintiff. 
A  suit  was  brought  by  the 
plaintiff  three  years  after 
the  date  of  the  endorsement 
to  recover  the  amount  of 
the  note  from  the  defendant. 

Held,  that  the  suit  was  barred 
by  the  Law  of  Limitation...  366 

An  admission  or  acknowledg- 
ment in  writing  under  Sec- 
tion. 4  of  the  Limitation  Act 
is  sufficient  to  give  a  new 
period  of  limitation,  al- 
though a  promise  to  pay  on 
request  is  not  inferrible  from 
it.  The  word  due  in  the 
Section  means  no  more  than 
that  the  debt  is  owing  and 
that  there  is  an  existing  ob- 
ligation to  pay  it. 

An  acknowledgment  made  in 
writing  to  a  third  party 
and  not  to  the  creditor  is 
sufficient  under  the  Section. 

Quoere, — Whether  an  acknow- 
ledgment to  satisfy  the 
Section  must  be  made  be- 
fore suit  ...  ...  385 

In  calculating  the  period  of 
limitation  for  bringing  suits 
provided  by  Act  XXV  of 
1859,  the  day  on  which  the 
cause  of  action  arose  should 
be  exolttded  from  the  com- 
putation    ....         .^.        •••  409 

The*  plaintiff  brought  a  suit  to 
establish  his  right  to  certain 
property  as  against  the  claim 
which   the   defendant   had 

..  successfully  made  underSec- 
tion.24(i  of  the  Civil  Proce- 
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dure  Code  in  execution'of  a 

decree  obtained  against  the 
plaintiff.  The  order  of  the 
Court  directed  the  release 
of  the  property  from  attach- 
ment. The  present  suit  was 
brought  more  than  one  year 
from  the  date  of  the  order. 

Held,  per  Scotland,  C.  J.  £it- 
tleston,  and  Collett  J,  (In- 
nes  J.  doubting)  that  the 
plaintiff  was  a  party  against 
whom  the  order  was  ''given" 
within  the  meaning  of  the 
Section,  and  that  the  suit 
was  barred  by  the  Section-,  472 
Lost  Insthumeht. 

Quoere. — Whether  permission 
to  pay  the  Stamp  duty  and 
penalty  can  be  given  in  the 
case  of  a  lost  instrument...  312 
Magistrate. 

See  Criminal  Pkocbbube  Codk  162 

The  head  of  a  village  is 
within  the  definition  of  a 
Magistrate  as  defined  in 
Section  15  of  the  Criminal 
Procedure  Code.    (Rulings)      ii 

See  Jurisdiction     (Rulings)        iv 

A  Subordinate  Magistrate 
cannot  bind  over  witnesses 
by  recognizances  to  appear 
before  himsel£ 

The  proper  course  to  enforce 
attendance  is  by  summons, 
and,  if  that  fails^  by  war- 
rant.    (Rulings) vi 

Magistrates  of  all  grades  are, 
under  Madras  Act  III  of; 
1865,  competent  to  try 
persons  charged  with  offen- 
ces under  Section  26  of 
the  Railway  ActXXIII  of 
1^54.     (Rulings)   •••         •^     ix 

A  Magistrate  has  no  ground 
for  proceeding  under  Chap- 
ter XXII  of  the  Criminal 
Procedure  Code  where  there . 
is  no  dispute  as  to  the  fact 
of    actual     possession,    of 
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either  the  land    or    crop 

(Rulings)     ^         xiii 

A    Suboidinate      Magistrate 
has   no  power  under    the 
provisions  of  the   Criminal 
Procedure   Code     to    take 
recognizances  from   a  com- 
plainant and  witnesses  to 
appear  on  a   certain  day 
before  a  Magistrate   of  co- 
ordinate jurisdiction,    and 
recognizances   thus     taken 
cannot  be  forfeited.     (Rul- 
ings J  ...         —  ...xvii,  zviii 
The    inquiry     contemplated 
by  Chapter  XXII  of   the 
Criminal  Procedure  Code  is 
a  personal  inquiry  before 
the  Magistrate  who  makes 
the    order.     (Rulings)     ...     xx 
The  only  acts  or  omissionsover 
which  a  Magistrate  has  ju- 
risdiction under    Act   1   of 
1858  are  those  specified  in 
the   ist  Section.    (Rulings)  xxi 
AM  agist  rate  is  not  empowered 
to  try  an  European  British 
Subject  under  clause  .5,  Sec- 
tion 83  of  Act  I  of  1859  (the 
Merchant    Shipping    Act.) 

(Rulings) xxiii 

See  JUBISDICTION  (Rulings) ..»  xxvi 

xxviii,  xxxi,  xxxy,  xl 
Section  266  of  the  Code  of 
Criminal  Procedure  only 
requires  the  Magistrate  to 
bear  such  witnesses  as  the 
accused  shall  produce  in 
h\A  defence  (Rulings)  •«. 
A  Subordinate  Magistrate  has 
no  power  to  dismiss  a  charge 
of  criminal  misappropri- 
ation under  Section  403  of 
the  Penal  Code  for  non- 
appearance of  the  complain- 
ant under  Section  259  of 
the  Code  of  Criminal  Pro- 
cedure. That  Section  only 
applies  to  cases  which  fall 
within  Chapter  XV  of  the 


Psge. 
Criminal  Procedure   Code.    ' 

(Rulings)     ...    xli 

Where  a  defendant  charged 
with  an  ofience  bound  him- 
self to  appear  before  a  Sub- 
Magistrate  on  the  10th  June, 
and  the  defendant  did 
appear  on  that  day,  but 
made  default  on  thellth  of 
June  on  which  the  case 
was  called  iSeld  that 
there  was  no  forfeiture  of 
the  recognizance.  In  such 
cases  Section  219  of  the 
Code  of  Criminal  Procedure 
requires  that  the  Magistrate 
shall  form  a  reasonable 
opinion  that  there  has  been 
wilful  defiBkult  before  issuing 
process     to     enforce    the 

penalty  (Rulings). 

SeeCaiMiNALPBOCEDURsCons 

(Rulings)  ...  xlvii,  xlix,  lii 

By  Madras  Act  III  of  1865,  a 
Native  Deputy  Magistrate 
has  power  to  try  Police 
officers  above  the  rank  of 
a  Private  charged  with 
offences  under  the  Madras 
General  Police  Act  (XXIY 
of  1859)  notwithstanding 
the  proviso  in  Section  50 
of  the  latter  enactment 
(Rulings)  •-  ...  ^  liv 
See  High  Court  as  a  Coitbt 

OF  Revision  (Rulii^^)  ..*  Ixi 
Where  it  is  sought  to  recover 
the  penalty  described  in 
Section  17,  Act  IX  of  1868, 
from  any  person  who  omits 
to  take  out  a  certificate,  the 
Collector  who  issued  the 
notice  should  prefer  a  com* 
plaint  before  a  Magis- 
trate, and  the  Collector 
cannot    prefer    the    com* 

Elaint  before    himself    in 
is  capacity  of  Magistrate 

(Rulings) Ixii 

I  Madras  Act  III  of  1865  an- 
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thorizes  every  Magistrate 
to'  take  cognizance  of  offen- 
ces against    Act   XIII   of 
1859  (Rulings)       Ixiv 

Where  a  Magistrate  convicts 
ft  person  of  an  offence  he 
is  bound  to  pass  some 
sentence  (Rulings) Ixvi 

An  order  issued  by  a  Magis- 
trate under  Section  62  of 
the  Code  of  Criminal  Proce- 
dure, in  consequence  of  a 
mahazimamah  signed  by 
certain  persons,  but  with- 
out any  notice  to  the  defen- 
dant or  enquiry  by  the  Ma- 
gistrate^is  illegal  (fiulings)  Ixvii 
Mahombdan  Law. 

According  to  Mahomedan 
Ijaw  a  woman  may  manage 
the  temporal  affairs  of  a 
mosque,' but  not  the  spiri- 
tual affairs  connected  with 
it,  the  management  of  the 
latter  requiring  peculiar 
personal  qualifications      ...     2S 

Certain  lands,  choultries,  and 
moveable  property  had  been, 
by  instrument  in  writing, 
given  to  the  brother  of  the 
donor  and  his  heirs  for  the 
purpose,  in  perpetuity,  of 
keeping  in  repair  the  choul- 
tries and  affording  stran- 
gers the  charities  of  shelter, 
and,if  circumstances  permit- 
ted, food  also,  as  well  as  for 
supplying  the  wants  of  the 
donees — with  clauses  res- 
training alienation  by  them. 

Beldt  that  the  instrument 
effected  a  transfer  of  the  pro- 
perty to  the  donees  subject 
to  the  trust  of  applying  the 
profits  of  the  lands,  &a,  in 
perpetuity  to  certain  chari- 
table purposes  and  was  not 
revocable  whether  the  tran- 
saction be  viewed  as  a  pure 
trust  or  as  a  gift 
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The  power  of  revoking  gifts 
is  given  under  the  Mahome- 
dan Law  only  in  the  ca^e  of 
private  gifts  for  the  donee's 
own  use,  no  relationship  ex- 
isting between  the  donor 
and  donee. 

The  rule  of  Mahomedan  Law 
that  a  Muttawalee,  or  Su- 
perintendent of  an  endow- 
ment, is  removable  for  mis- 
management,does  not  apply 
to  the  case  of  a  trustee  who 
has  a  hereditary  proprie- 
tary right  vested  in  him. 

It  is  essential  for  the  exercise 
by  the  donor  of  the  power 
of  removing  a  Superinten- 
dent  that  such  power  be  spe- 
cially reserved  at  the  time 
of  the  endowment 44 

In  a  suit  upon  a  hibbanamah 
alleged  to  have  been  execu- 
ted by  the  husband  of  the 
plaintiff  giving  her  twenty- 
two  shares  in  a  village  as  a 
gift  in  lieu  of  her  dower,the 
Civil  Judge  dismissed  the 
suit  upon  the  ground  that 
the  omission  of  the  amount 
of  the  dower  rendered  the 
instrament  of  no  validity 
according  to  Mahomedan 
Law. 

Held,  (reversing  the  decree  of 
the  Civil  Jodge^  that  the 
suit  was  maintainable,  the 
instrument  expressing  pUin- 
ly  the  specific  shares  of  the 
property*  and  that  the  gift 
was  made  in  lieu  of  the 
whole  dower,  and  there 
being  no  room  for  doubt  as  to 
the  meaning  and  intention 
of  the  contracting  parties 
in  regard  to  the  particular 
subjects  either  of  the  gift 
or  of  the  consideration  «..  115 
Maintenance. 

See  Limitation 187 
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Arrears  of  maintenance  can  be 
recovered  by  process  of  exe- 
cution  in  a  suit  in  w^bich  a 
decree  is  passed   providing 
for  the  payment   of  future 
maintenance.     Where     ar* 
rears  of  maintenance  can  be 
recovered  by  such   process 
of   execution  they   cannot 
be  made  the   subject  of  a 
fresh  suit...  •«.  •-  183 

See  Alitasantana  Law       •••  196 
The  rejection   of  an  applica- 
tion for  maintenance   made 
by  the  wife  of  a  Christian 
who  had  reverted  to   Hin- 
duism  and    married  a   se- 
cond wife  is  not  warranted 
by  the  decision  reported  in 
IIL  M.  H.  C.  Reps.  (RuUngs)    vii 
Mesne  Profits. 
See  Execution  of  Decree^..  257 
A  suit  brought  by  the   plain- 
tiff, a  Zemindar,  to  recover 
me<)ne  profits  from  the   de- 
fendants  who  held  under 
the     preceding     Zemindar 
whose   possession    of   the 
zemindary  during   the  pe- 
riod included   in   the   suit 
was  declared  to  be  wrong- 
ful, was  dismissed  by  the 
Civil  Judge  on  the  ground 
that  puttahs  and   muchil- 
kas  had  not  been  exchang- 
ed between   the  plainti^s 
and  defendants  under  Sec- 
tion 7,  Madras  Act  VIII  of 
1865  •••         •••  •••  o02 

Held,  that  the  cause  of  action 
did  not  arise  out  of  the 
relation  of  landlord  and 
tenant,  the  ground  of  suit 
being  that  the  defendants 
were  wrongfully  in  the 
enjoyment  of  the  villages 
as  against  the  plaintiff  and 
liable  to  account'for  all  the 
profits  received  during  the 
period  of  Sruch  enjoyment 
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Held^  further,  that  the  period  * 
of  limitation  applicable  to 
such  a  claim  is   six  years 

before  suit 302 

Marrjaok. 

SeeAQREEKENT 325 

See  Hindu  Law    • 33 

Misappropkiatiok. 
See  Breach  of  Trust. 

Mischief. 
See  Penal  Code  Rulings...       xvi 

MORTOAGBB. 

See  Priority  of  Creditors 49,434, 

The  mere  possession  of  the 
title-deeds  by  a  second 
mortgagee,  though  a  pur« 
chaser  for  value  without 
notice,  will  not  give  him 
priority.  There  must  be 
some  act  or  default  of  the 
first  mortgagee  to  have  this  . 
effect  ...         •••         •••  369 

See  Beqistration     ^        •••  378 

Mother. 

See  Hindu  Law         839 

M  UCHILK  A. 

See  Recovery  of  Rent  149,943,393. 

Muttah. 

A  permanent  lease  of  a  village 
in  a  muttah  by  the  Muttah- 
dar  is  not  invalidated  by 
Section  8,  Regulation  XXV 
of  1802,  although  the  lease 
has  not  been  registered 
as.  required  by  that  Section. 
Svbroyalu  Naick  v.  Rama 
Reddy,l  Madras  High  Cou,rt 
Reports,  overruled...  ..•  396 
Oath. 

A.  Hindu  who  has  become  a 
convert  to  Christianity 
cannot  be  convicted  under  , 
Section  193  of  the  Penal 
Code  unless  his  evidenoe  be 
given  upon  oath 185 

An  agreement  to  take  an  oath 
by  the  parties  to  a  suit 
filed  in  Court  is  not  an  ad* 
justmentby  mutual  agree- 
ment or  compromise  within 
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the  meaning  of  Section  98 
of  the  Code  of  Civil  Pro- 
cediire  ...  ...  422 

See  JiTRiSDlCTlON  (Rulings.)  ...     iii 

Parties  to  Suit. 

The  pattadars  of  a  ryotwari 
village  have  not  such  a 
common  interest,  as  putta- 
dars,  in  all  their  holdings 
that  they  can  jointly  sue  for 
the  recovery  of  tbem. 

If  in  any  caee  such  a  right 
exist»  it  must  be  established: 
by  evidence        ...  ...  108 

See  fliNDU  Law    .,.  ...  176 

See  Surety 


••• 


. .  • 
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A  suit  to  recover  the  value  of 
goods  distrained  for  rent 
under  Madras  Act  VIII  of 
1865  and  forcibly  carried 
away  from  the  person  dis- 
training may  be  brought  in 
in  a  Court  of  Small  Causes 
either  by  the  landlord  or 
th^  person  authorised  to 
distrain  ...  ...  401 

The  Committee  of  a  District 
duly  appointed  under  Act 
XX  of  18(33  are  entitled  to 
maintain  a  suit  in  a  Civil 
Court  without  having  ob- 
tained the  leave  of  the 
Court  to  bring  the  suit,  as 
well  when  the  object  of  the 
su|tis  to  establish  their  right 
of  control  under  Section  3  of 

;  the  Act,  as  when  it  is  sought 
to  enforce  such  control 
against  the  oiiicers  of  the 
Temple  subordinate  to 
them  <  ••-  •••  •••  404r 


See  DAHA0E9         ...  ..•  410 

The  defendant  was  sued  as 
the  Trustee  of  a  pagoda  to 
recover  a  certain  sum  of 
money  for  which  he  had 
n6t  aecoiinl^*  The  defen« 
dant  wiUB  dismissed  by  three 
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members  of  the  District 
Committee,  which  consisted 
of  six  members,  the  other 
three  members  refusing  to 
sign  the  order  of  dismissal. 
The  plaintiffs  were  appoint- 
ed trustees  in  place  of  the 
defendant  by  the  members 
who  dismissed  the  defen- 
dant. 

Held,  that  the  appointment  of 
the   plaintiffs    was  invalid^ 
and    that  they    were    not 
entitled  to   sue  the  defen- 
dant   ...  ...  ,^  443 

Pabtition. 

See  I/(miTation     ...  ...     10 

Semble. — The  right  to  enforce 
a  partition  or  allotment  of 
the  common  lands  of  mirasi 
viUages  held  on  pangavaly 
tenure  probably  does  exist.  285 

Se  e  Hindu  Law    ...  ...  307 

Upon  a  division  of  family 
property,  the  parties  to  the 
division  entered  into  an 
agreement  that  the  property 
of  any  one  of  the  parHes 
to  the  agreement  or  their 
heirs  dying  leaving  no  issue 
should  not  be  sold  or  trans- 
ferred as  a  gift,  but  should 
on  his  death  be  divided  by 
the  other  shareholders. 

In  a  suit  by  one  of  the  share- 
holders to  recover  the  share 
to  which  the  plaintiff  was 
entitled  under  the  agree* 
ment  from  the  defendant,  a 
purchaser  from  the  son  of 
the  person  to  whom  the 
pi^operty  was  allotted  upon 
the  division. 

Hddf  that  an  estate  cannot 
b6  made  subject  to  a  con- 
dition which  is  repugnant 
to  any  of  its  ordinary  legal 
incidents,  and  that  the 
power  of  disposition,  being 
a  legal  inoident  of  the  es- 

67 
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354 
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tate  which  passed  to  the 
vendor,  could  not  be  taken 
away  by  the  agreement. 

See  Limitation 

Penal  Code. 

To  constitute  the  offence  of 
false  personation  under  Sec- 
tion 205  of  the  Penal  Code, 
it  is  not  enough  to  shew 
the  assumption  of  a  ficti* 
tious  name  ;  it  must  also 
appear  that  the  assumed 
name  was  used  as  a  means 
of  falftely  representing  some 
other  individual. 

Reg.  V.  Bhitto  Kubar  (1  Indian 
Jurist  123,)  dissented  from. 

In  a  charge  under  Section  498 
ofthe  Penal  Code,  the  words 
of  the  Section  "  conceals 
or  detains"  must  be  taken 
to  extend  to  the  enticing 
or  inducing  a  wife  to  with- 
hold or  conceal  herself  from 
her  husband,  and  assisting 
her  to  do  so,  as  well  as  to 
physical  restraint  or  pre- 
vention of  her  will  or  ac- 
tion. Depriving  the  hus- 
band of  proper  control  over 
bis  wife  for  the  purpose  of 
illicit  intercourse  is  the 
gist  of  the  offence,  and  a 
detention  occasioning  such 
deprivation  may  be  brought 
about  simply  by  the 
influence  of  allnrementa 
and  blandishments 

Proof  of  contradictory  state- 
ments  on  oath,  or  solemn  af- 
firmation, without  evidence 
as  to  which  of  them  is  false, 
is  sufficient  to  justify  a  con- 
viction, upon  an  alternative 
findinor,  of  the  offence  of 
giving  false  evidence,  under 
Section  72  of  the  Indian 
Penal  Code  and  Sections  242, 
581,  and  382  of  the  Criminal 
Procedure  Code...*  .«•    61. 
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See  Appeal  •••  •••  146 

To  constitute  the  offence  of 
escaping  from  transporta- 
tion under  Section  226  of 
the  Penal  Code,it  is  essential 
that  the  convict  should 
have  been  actually  sent  to 
a  Penal  settlement  and 
have  returned  before  his 
term  of  transportation  had 
expired  or  been  remitted.  ^  152 

Where  a  prisoner  had  escaped 
from  custody  whilst  on  his 
way  to  undergo  sentence  of 
transportation, 

Held,  that  he  had  committed 
an  offence  punishable  un- 
der Section  224  and  not 
under  Section  226  of  the 
Penal  Code.        •••  ••• 

A  Hindu,  who  has  become  a 
convert  to  Christianity,  is 
not  under  a  legal  obligation 
to  speak  the  truth,  unless 
his  evidence  be  given  un- 
der the  sanction  of  an  oath 
on  the  Holy  Gospels,  so  as 
to  justify  a  conviction 
under  Section  193  of  the 
Indian  Penal  Code. 

A  statement  made  by  a  wit- 
ness in  a  criminal  trial  not 
upon  oath  or  solemn  affir- 
mation is  not  a  declaration 
within  the  meaning  of  Sec- 
tion J  99  of  the  Penal  Code, 
nor  is  the  witness  bound  to 
make  a  declaration  under 
Section  191... 

A  conviction  under  Section 
188  of  the  Penal  Code  for 
disobedience  of  an  order 
duly  promulgated  by  a 
public  servant  will  not 
stand  where  the  evidence 
fails  to  show  that  the  diso- 
bedience caused  or  tended 
to  cause  obstruction,  an* 
noyance,  or  injuiy,  or  risk 
of  obstruction^  annoyance. 
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or  injury  to  any  person  law- 
fuDy  employed,  or  that  it 
caused,  or  tended  to  cause 
danger  to  human  Ilie,health, 
or  safety,  or  caused  or 
tended  to  cau^e  a  riot  or 
affray:     (Rulings) vi 

To  constitute  the  offence  of 
mischief  according  to  the 
Penal  Code,  the  act  done 
must  be  shown  to  have 
caused  destruction  of  some 
property  or  such  a  change  in 
the  property  or  the  situa- 
tion of  it  as  destroys  or 
diminishes  its  value  or 
utility  or  affects  it  inju- 
riously. The  probable  con- 
sequential damage  to  other 
property  would  not  of  itself 
constitute  mischief  (Ru- 
lings.) •••  •••  ,,,  zvi 

A  conviction  under  Section 
181  of  the  Penal  Code  is 
good,  though  the  offence  fidl 
within  Section  193. 

But  a  sentence  under  Section 
181  which  awards  no  term 
of  imprisonment  is  illegaK 


(Rulings) 


••• 
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A  conviction  for  theft  under 
the  Penal  Code  is  illegal  if 
the  owner  has  given  up  all 
property  in  and  all  pos- 
session  of  the  subject  of  the 
alleged  theft.  (Rulings)   — 

A  village  shroff,  whose  duty 
it  was  to  assist  in  collect* 
ing  the  public  revenue, 
received  grain  from  ryots 
and  gave  receipts  as  if  for 
money  receivea,  by  virtue 
of  a  private  arrangement* 

Held  tnat,  he  could  not 
be  convicted  of  criminal 
breach  of  trust  by  a  public 
servant  under  Section  409 
of  the  Penal  Code,  as  ho 
was  n6t  authorised  to 
receive  the  public  revenue 


Page, 
in  kind,  and  the  party  who 
delivered  the  grain  did  not 
thereby  discharge  himself 
from  liability  for  the 
revenue.    (Rulings)        ...  xziii 

According  to  Section  114  oi 
the  Penal  Code,  if  the  nature 
of  the  act  constitutes  abet- 
ment,the  abettor,  if  present, 
is  to  be  deemed  to  have 
committed  the  offence, 
though  in  point  of  fact 
another  actually  committed 
it.  (Rulings)...  ...   zzzTii 

The  offence  of  dishonest  reten- 
tion of  stolen  property  un- 
der Section  411  of  the  Penal 
Code  may  be  complete 
without  any  guilty  know- 
ledge at  the  time  of  receipt. 
(Rulings)  ••.  ...  xlii 

The  death  of  the  husband 
does  not  necessarily  put 
an  end  to  a  prosecution  for 
adultery  under  Section  497 
of  the  Penal  Code.  (Rulings)^    Iv 

Upon  a  prosecution  under  Sec- 
tion 318  of  the  Penal  Code, 
a  person  cannot  be  convict- 
ed of  concealing  the  birth 
of  a  child  in  the  case  of  a 
mere  foetus  four  months  old 
(Rulings)  —  •-  Iziii 

Where  the  defendants,  ryots 
of  portion  of  a  zemindary, 
sold  in  execution  of  a 
d^ree  of  the  Civil  Court, 
reaped  and  carried  away 
their  craps  despite  the 
purchaser's  people  and  re- 
fused to  allow  the  pur- 
chaser's people  to  seal  and 
mark  grain  which  had  been 
reaped,  and  the  ryots  were 
assembled  in  such  numbers 
and  so  armed  that  nothing 
could  be  done  against  them» 
Held,  by  the  High  Court, 
that  the  acts  of  the  delen- 
dants  did  not  amount  to  an 
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offedoe  under  Section  lil 
of  the  Penal  Code.  (Rulings)   Ixv 
Possession. 

See  TitLE  ...  w,  478 

See  Criminal  Paocedurb  Codr 

Previous  Conviction. 
See  CiujUinal  Procedure  Cods. 
(Rulings) 

Priority  of  Creditobs. 

A  mprbgagee  is  not  entitled  to 
be  paid  from  the  sale  pro- 
ceeds of  property  attached 
and  sold  in  a  suit  instituted 

;  by  a  crejiitor  of  the  mortga- 
gor in  preference  to  the 
judgment  creditor  at  whose 
instance  the  property  -was 
attached. 

The  surplus,  if  any,  may  be 
paid  to  the  mortgagee,  there 
oeing  uo  other  unsatisfied 
decrees  againat  the  mortga- 
gor, provided  the  sale  was 
no.t  made  with  notice  that 
the  right,  title,  and  interest 

.  of  the  execution  debtor  was 
that  of  moHgagor 

The  'mere  possession  of  the 
titJe-deeds  by  a  second  mort- 
gagee«  though  a  purchaser 
{ot  valuable  consideratioti 
without  notice,  will  not  give 

.  him  priority.  There  must 
be  some  act  or  default  of  the 
fir&t  mortgagee  to  have  this 
effect    •••  •••  ••• 

The  plaintift  brought  a  suit  on 
an  instrument  dated  1861, 
describlBd  as  a  mortgage 
bcmd,  to  recover  the  amount 
due  by  a  decree  against  the 
fii^t  defendant  personally 
aiid  against  the  mortgaged 
pi'operty  which  was  in  the 
possession  of  the  2nd  de(en- 
dslnt  under  a  registered  deed 
of  sale  by  the  1st  defendant 
fo'him  in  1866.  The  Civil 
Judge  gave  a  decree  against 
the  Ist  defendant,  but  refus- 
ed^ the  prayer  against  the 
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second    defendant    on  {he  ' ' 
ground  that  he  was  a  bond 
fide  purchaser  for  valuable    ' 
consideration  without  notice. 

Held,  by  the  High  Court,  that 
the   plaintiff  was  entitled 
to  a  decree  against  the  pro- 
perty in  the    possession  of 
the  2nd  defendant  for  satis- 
faction  of  the  debt,  whether 
the  instrument  sued  on  was 
a  mortgage,  or  whether  its    • 
effect  was  merely  to  create 
a  lien  ...  ...  ...  434 

Prisoner  in  Fetters. 

A  Judge  should  not  refuse   to 
try  a  prisoner  brought  up  in 
chtiins  to    stand  Lis    trial,    - 
but  the   Judge  may  direct 
the    removal  of  the  fetters 
unless  satisfied  by  a  repre- 
sentation from   the  .proper 
ofiicer  that  they  are  neces- 
sary. (Rulings)   ...  ...  Ixix 

Promissory  Note. 

See  Limitation       ...  ...  S66 

Property  1.1  able  to  Parthion, 

Property  acquired  by  a  Hindu 
while  drawing  an  inconoe 
from  his  family  is  liable  to 
partition,  and  the  quality  of 
the  fund  cannot  be  altered 
by  the  mode   of  its  invest- 
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PUTTADARS,^ 

The  puttadars  of  a  ryotwari 
village  have  not  such  a 
cofchmon  interest,  as  putta^ 
dars,  in  all  their  holdings 
thiat  they  tan  jointly  sue 
fo^  the  recovery  of  them. 

If  in'  any  case   such  a   right  * 
exist,  it  must  be  established 
by  evidence        ...  .,.  108 

FtTTTAH. 

See  Recovery  ot  Rent  149,243,393 
Under  Madras   Act  VIII  of 
1865,  a  landlord  may  compel  ' 
a  tenant  to  accept  a  puttah  * 
fot  palmyra  trees  •••  398 

See  WAStB  Lands  ...  .«•  429 
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Ratipicatiok. 

Seldj  that  the  evidence  uhow- 

*  ing  that  the  acts  of  trespass 
by  one  of  the  defendants 
were  for  the  benefit  and  on 
behalf  of  the  members  of  the 
Committee  and  were  after- 
wards adopted  and  taken  ad- 
vantage of  by  them  when 
they  had  acquired  a  full 
knowledge  of  those  acts,  the 
defendants  for  whose  beuefit 
the  acts   were    done  were 

liable  for  the  trespass 410 

Rkcognizangb. 

See  Witness  (Rulings)         .•.     vi 

See  Magistrate  (Rulings)  ...  xvii, 

[xviii,  xliv 
Recovery  of  Rent. 

A  suit  for  rent  is  maintainable 
where  a  puttah  in  the  form 
required  by  Section  4,  Act 
VIII  of  1865,  (Madras),  and 
such  as  the  defendant  was 
bound  to  accept  has  been 
tendered  to  the  defendant, 
although  no  attempthas  been 
made  by  a  summary  suit 
before  the  Collector  to  en- 
force its  acceptance  ...  149 

Madras  Act  VIII  of  1865,  Sec- 
tion  6,  imposes  upon  village 
kurnums  the  duty  of  signing 
and  registering  puttahs  and 
muchilkas  exchanged  under 
the  Act  Where  such  put** 
tabs  and  muchilkas  were 
not  signed  or  registered  by 
the  kumnm, 

Held,  that  a -suit  for  rent  may 
be  maintained,  founded  upon 
the  mucbilka,  the  signature 
and  registration  by  the  kur- 
num  not  being  intended  to 
be  a  condition  of  the  right 

to  sue  ••.  —  •••  243 

See  Review  Of  Judgment  ...  251 
A  suit  was  brought  in  the 
Small  Cause  Court    by    a 
Zemindar  against  a  ryot  for 
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airears  of  rent    The  plain* 

tiff  alleged  that  he  had  ten- 
dered puttahs  which  the  de- 
fendant was  bound  to  accept, 
and  the  defendant  alleged 
that  the  rent  specified  was 
such  that  he  was  not  bound 
to  accept  the  puttahs. 

Held,  that  the  suit  was  not 
cognieable  by  a  Court  of 
Small  Causes,  there  being  no 
contract  between  tiie  par- 
ties for  the  payment  of  rent.  393 
Registration. 

The  only  two  things  which  are 
absolutely  required  by  Sec- 
tion 21  of  Act  XX  of  1866 
as  conditions  without  com- 
pliance with  which  registra- 
tion is  prohibited  are,  first, 
that  the  instrument  shall 
contain  a  description  of  the 
property  sufficient  to  iden- 
tify it^  and,  secondly,  that  if 
the  instrument  contains  a 
map,  a  copy  or  copies  of  the 
map  shall  accompany  the 
instrument  when  presented 
for  registration.  The  other 
provisions  of  Section  21  are 
directory  only.  The  circum- 
stance, thei'efore,  that  the 
description  of  the  parcels  in 
the  instrument  does  not 
specify  the  registration  dis- 
trict, or  sub^district,  or 
division,  or  village,  in  which 
the  property  is  situate,  or 
the  former  occupancy,  is 
not  alone  sufficient  to  disen- 
title a  pai-ty  to  getting  an 
instrument  registered,  if 
the  description  in  the  in- 
strument is  sufficient  to 
identify  the  property       .*.     91 

Upon  a  petition  under  Section 
84>  of  Act  XX  of  1866,  the 
District  Court  is  bound  to 
ascertain  whether  the  des- 
cription  is     sufficient    to 
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identify  the  property  not- 
wlthstandiDg  the  failure  to 
supply  some  particulars 
mentioDed  in  Section  21,  or 
the  rules  ...  •..     91 

It  is  not  necessary  that  the 
executing  party  should  at- 
tend in  Court,  pursuant  to 
notice  served  under  Section 
84,  in  order  to  authorise 
the  Court  to  order  the  re- 
gistration ofthe  instrument. 
Under  Section  84*i  the 
Court  is  not  bound  to  di- 
rect registration  of  the  in- 
strument even  if  satisfied 
that  the  requirements  of  the 
law  have  been  complied 
"with,  though  in  the  exercise 
of  this  discretion  the  Court 
ought  not  to  refuse  regis- 
tration unless  very  clearly 
satisfied  that  the  registra- 
tion will  work  injustice.  ...     91 

The  verified  statement,  in  the 
petition  for  registration,  of 
the  execution  of  the  instru- 
ment is  not, when  the  execut- 
ing party  fails  to  appear  in 
Court,  sufficient  proof  of  the 
execution,  in  order  that  the 
Court  may  direct  registra- 
tion*     ...  ...  ...     91 

Semble,  the  words  "the  Re- 
venue officer  in  whose  juris- 
diction the    person    whose 
attendance  is    desired  may 
be,"  in  Section  40  of  the  Act 
point  to  the  chief  Revenue 
officer  of  the  district,  viz., 
the  Collector,  or,  if  in  any 
defined  sub-district,  the  Sub- 
Collector  ;  such  S  ub-Coliec  tor 
has  all  the  powers  of  a  Col- 
lector. ••.  •••  ...     91 
Where  an  executing  party  to  a 
document  appears  before  the 
registering  officer  and  ad- 
mits execution,  but  refuses 
to  sign  on  the  back  of  the 


fc 


P«g». 
instrument  as  admitting  the 

execution  or  do  any  other 
act  towards  its  registratioj&y  * 
theregisteringofficercannot» 
without  the  order  of  the 
District  Court  under  Sec- 
tion 84  of  Act  XX  of  1866« 
proceed  with  the  registra- 
tion of  the  instrument,  as 
the  provisicMia  of  Sections 
66  and  67  could  not  be 
complied  with.  Denial  of 
the  receipt  or  part  of  tho 
consideration  money  by  the 
executing  party  is  not  a 
sufficient  ground  for  the 
District  Court  refusing  re- 
gistration under  Section  84 
of  the  Act  ..,  .••  101 

Where  two  instruments    are 
contained  in  the  same  paper 
and  relate  to  the  same  pro- 
erty  and  are  both  presented 
or,  and  in  all  other  respects 
are  entitled  to,  registration, 
it  is  not  a  sufficient  ground 
for  refusing  registration  that 
in  one  ofthe  documents  the 
property  is  described  only 
by  reference  to  the  other...  101 
When  any  question  arises  un- 
der the  Registration  Act  as 
to  the  nature  or  effect  of 
any  instrument,  or  the  suffi- 
ciency of  any  description 
contained  in  it,   the  Court 
must  endeavour  to  gather 
from  the  words    used  the 
intention  of  the  parties  and 
give   effect  to  it^  and   nob 
require,  as  a  condition  of  re- 
gistration, that  the  instru^ 
ment  be  drawn  up  in  tech- 
nical language    ...  •••  101 
Though  in  the  latter  of  two 
instruments  there    are    no 
words  directly  referring  to 
the  first,  yet  the  fram«  of 
the     documents     showing 
that  the  second  document 
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should  be  taken  to  refer  to 
the  first,  the  second  docu* 
ment  must  be  takeu  to  con- 
tain a  sufficient  reference  to 
the  first...  •••  ...  101 

Befusal  by  the  executing  party 
to  initial  an  apparent  alter* 
ation  not  materially  afiRdct- 
ing  the  instrument,  unac- 
companied by  any  sugges- 
tion that  the  alteration  was 
improperly  made  after  exe- 
cution, does  not  render  the 
document  non-registrable...  101 

Where  an  instrument  purports 
to  create  an  interest  in  im- 
moveable property  only  as 
a  collateral  security  for  the 
payment  of  money,  and  is 
also  a  simple  contract  or 
bond  for  the  payment  of  a 
debt,  and  where  efiect  is 
sought  to  be  given  to  the 
instrument  only  as  a  sim- 
ple contract,  it  is  admissible 
m  evidence  in  a  suit  to  re- 
cover the  debt  though  it  has. 
not  been  registered.  So  far 
as  it  is  a  contract  for  the 
payment  of  money,  it  is  an 
instrument,  the  registration 
of  which  is  made  optional 
by  Section  ]  8  of  Act  XX  of 
1866  (overruled)  ...  174 

The  summary  remedy  under 
Section  53  of  the  Hegistra- 
tion  Act  is  made  applicable 
only  as  between  the  imme- 
diate parties  to  the  regis- 
tered obligation.  Such  re- 
medycannot  therefore  be  en- 
forced by  the  representative 
of  an  obligee.     ...  ...233 

See  LiMiTATiOK     ...  ...  366 

An  instrument  operating  to 
create  an  interestin  immove- 
able property,  and  as  such 
requiring  to  be  registered 
under  Sec.  17  of  Act  XX  of 
1866,  and  also  evidencing  a 
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personal  obligation,  is  not 
admissible  in  evidence  in  a 
suit  to  enforce  the  personal 
obligation  only    ...  ...  878 

A  permanent  lease  of  a  village 
m  a  muttah  by  the  Muttah- 
dar  (plaintifF'u  father)  is  not 
invalidated  by  Section  8  of 
Begulation  XXV  of  180!^, 
although  the  lease  baa  not 
been  registered  as  required 
by  that  Section  •••  ••.  396 

Subrayalu  Naick  v.  Bamma 
Beddy,  1  Madras  HighCourt 
Beports,  143,  overruled.    ...  896- 

In  a  suit  under  Section  16  of 
the  Begistration  Act  of 
1864,-  (XVI  of  1864),  to 
compel  the  defendant  to  join 
in  the  registration  of  certain 
documents,  the  defendant 
admitted  the  execution  of 
the  documents,  but  set  up  a 
collateral  agreement  which 
would  render  the  documents 
of  no  legal  force.  The  Low«r 
Courts  found  that  the  agree- 
ment relied  on  by  the  de- 
fendant was  come  to  with 
the  plaintiff. 

Held,  (reversing  the  decrees  of 
the  Lower  Courts)  that,  exe- 
cution having  been  admit- 
ted, the  document  ought  to 
be  registered.      ...  ...  425 

The  plaintiff  brought  a  suit  on 
an  instrument,  dated  1861, 
described  as  a  morligagebond, 
to  i*ecover  the  amount  doe 
by  a  decree  against  the  first 
defendant  personally  and 
against  the  mortgaged  pro- 
perty which  was  in  the 
possession  of  the  2ad  defen- 
dant under  a  registered  deed 
of  sale  by  Ist  defendant  to 
him  in  1866.  The  Civil 
Judge  ^ve  a  decree  agai&st 
the  Ist  defendant,  but  refused 
the  prayer  against  the  2nd 
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defendant  on  ike  ground 
that  he  was  a  bond  fide  pnr- 
cbAser  for  Talnable  eonndep- 
ation  without  notiee. 

Held,  by  the  High  Court,  thak 
the  plainti£r  was  entitled  to 
a  decree  against  the  proper- 
ty in  the  possession  of  the 
2nd  defendant  fc^  8atib£EU>- 
tion  of  the  debt,  whether 
the  instrument  sued  an  was 
a  mortgage,  or  whether  its 
effect  was  merely  to  create 
a  lien.  •••  ...  ••  434 

A  pei-petual  or  permaneM  lease 
at  a  low  fixed  rent  made  by 
a  Zemindar  who  obtained 
the  zemindary  by  self-ac- 
quisition is  binding  upon 
the  Zemindar's  successors  al- 
though the  instrument  was 
not  registered  under  Regu- 
lation XXV  of  1802  ...  463 
Kegibtkatiok  of  Puttahs. 

ANI>  MUCHILKASi. 

See  BfiCOVERT  of  Rent         .••  243 

Regulations. 

BegulaMan  XVII  of  1802. 

See  PaioRiTY  cf  CREDiTona...  434 

Regulation  XXIX  o/ 1802. 
See  Inheritancb  ...  ...  234 

BegulationXKY  of  1802. 
See  RBaiSTRATK)N..«  •••  396 

See  Zemindar        .«•  ..«  463 

Begulation  IV  of  181ft 
See  JuRiSDiOTiON  ...  ...  18ft 

Regulation  Xll  0/I8I& 
See  Deputy  CoLLE0TOR(Rulings>    i 

Regulation  XIV  of  1816. 
See  Vakil  (Rulings)  ...xliii 

Regulation  IV  of  1891. 
See  Attachment  ...  ..  277 

Regulation  VI  of  1831. 
Ssee  XNAM  . .  •  •••  •••     1 0 

Rs-fatment. 
See  Limitation    ...  ...  aso 

Rent. 
See  Recoysrt  of  Renb        ...  149 
By  an  agreement  entered  into 
between  the  predecessors  of 


\ 


the  plaintiffs,  Durmakartas 
of  a  Temple,  and  the  defen- 
dants, it  was  provided  that 
the  defendants  should  have 
a  permanent  right  of  culti* 
vating  certain  lands  belong* 
ing  to  the  Temple  upon  pay- 
ment of  the  cirear  tirva  and 
a  swaraibogam  mentioned 
in  the  agreement.  Subse- 
quently to  theagreement  the 
Qovernment  notified  that  the 
mel  varum  payable  to  the  Go- 
vernment would  be  thence- 
forth permanent  and  not 
according  to  the  nerick  as- 
certained by  reference  to  the 
market  prices  in  certain 
towns,  and  the  Government 
stated  that  any  advantage 
ariidng  from  the  change  of 
system  should  go  to  the 
ryots  themselves. 

The  plaintiffs  sued  the  de- 
fenoants  to  recover  the  ba- 
lance  of  the  market  value 
of  the  produce  of  the  land  . 
cultivated  by  the  defendants 
after  deducting  the  amount 
of  cirear  kist  paid  by  them. 

Held, — (reversing  the  decrees 
of  the  Lower  Courts)  that 
the  defendants  were  olily 
Hable  to  pay  the  amount  of 
swamibogam  mentioned  in 
the  agreement^  and  that  no 
right  was  acquired  by  the 
p£dntiffs  by  virtue  of  the 
subsequent  arrangement 
made  by  the  Government ...  32tt 

R«S  JUDICATA. 

The  plaintiffs,  mirassidars  of  a 
village  held  on  pangavaly 
tenure^  sued  their  co-^miras- 
sidars,  the  owners  of  the  re- 
maining shares,  and  others, 
occupants  of  land  in  the 
village,  for  a  partition  of 
the  common  lands  of  the 
village,,  and  an  allotment  to» 
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the  plaintiffs  of  specific  parts 
thereof  proportiooate  to  the 
shares  which  they  represent. 

In  a  former  suit  to  wnich  all 
fche  present  mirassidars 
were  parties,  either  actually 
or  as  privies  to  those 
through  whom  they  claim, 
it  was  decided  tnat  no 
right  existed  in  any  indi- 
vidual shareholder  of  the 
village  to  have  allowed  to 
him  a  distinct  portion  of  the 
common  lands  in  proportion 
to  his  share  or  shares. 

Heldf  that  the  former  decree 
declaring  the  impartibHity  of 
the  common  lands  of  the 
village  was  conclusive  in  the 
present  suit  between  the 
present  shareholders  upon  i 
the  same  question  of  right.  285 

See  JimisDiCTioK  ...  .•.  849 

Retention  of  stolen  propertt. 

See  Penal  Code. — (Rulings),    zlii 

Review  of  Judgment. 

A  Civil  Court  in  hearing  an 
appeal  from  the  decision  of 
a  Collector  under  Madras 
Act  Vlir  of  1865,  must  be 
guided  by  the  Civil  Proce- 
dure Code,  and  the  judgment 
of  the  Civil  Court  may  be 
reviewed  under  Section  376 
of  the  Code.  The  order 
granting  a  review  is  final...  251 

Semble* — The  terms  of  Section 
57  of  Act  VIII  of  1886  are 
wide  enough  to  justify  a 
Collector  in  treating  as  ex- 
parte  a  defendant  not  ap- 
pearing on  the  day  to  which 
the  hearing  of  the  suit  may 
have  been  adjourned  under 
Section  66  of  the  Act.       ...  261 

Riqht  of  Way. 

SeeClUMINALPROGIDUBBCOD& 

;:^(Kiiiing8}        ^  •..    xii 
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Salt  Laws. 
Being  in  possession  of  Salt- 
earth  from  which  Salt  may 
be  manufactured  with  the 
object  of  making  Salt  is  an 
o£&nce  under  the  Salt  Laws. 
— (Euliugs)         ...  ...    liii 

Seal. 
In  agreements  between  natives 
of  this  country,  the  law  does 
not     distinguish     between 
those  which  are  under  seal 
and  by  parol      •••  ...     9S 

Security  for  Good  Behaviour. 
See  OrihikalPbocipubeCode. 
(Rulings)  ...  ...xlvii 

Self-Acquisition. 
See  Zemindar        ...  ...  463 

Sentence. 

SeeCRIKINALPROCEDURECoDE.  242 

A  Session  Judge  has  no  autho- 
rity to  suspend  his  own  sen- 
tence.— (Rulings)  ii 

A  Sentence  under  Section  181 
of  the  Penal  Code,  which 
awards  no  term  of  imprison- 
ment, is  illegal. — (Rulings).xviii 

A  sentence  duly  passed  and 
recorded  cannot  be  revised 
by  the  Judge.— (Rulings)  ...  xix 

Where  prisoners  are  convicted 
of  separate  offences,  a  sepa* 
rate  sentence  should  be  pass- 
ed in  each  case  with  a  direc- 
tion that  the  imprisonment 
in  the  second  case  should 
commence  on  the  expiration 
of  that  in  the  first  and  so 
on. — (Rulinirs)   ...  ...xxvii 

The  High  Coa^  has  power  to 
mitigate  a  sentence  passed 
by  a  Magistrate  and  confirm- 
ed on  appeal  by  the  Session 
Judge,  under  Sections  405 
and  428  of  the  Criminal  Pro- 
cedure Code. — (Rulings). ..xxxvi 

Where  a  Magistrate  convicts  a 
person  of  an  offence,  he  is 
bound  to  pass  some  sen- 
tence.—(Rulings)  *••  Ixvi 
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The  right  of  set  off  exists 
where  there  are  cross-de- 
mands arising  out  of  one 
and  the  same  transaction,  or 
where  they  are  so  connected 
in  their  nature  and  circum- 
stances as  to  make  it  inequi- 
table that  the  plaintiff  should 
recover  and  the  defendant 
be  driven  to  a  cross  suit.  In 
a  suit  to  recover  money  due 
under  a  contract  made  be- 
tween the  plaintiff  and  de- 
fendants, 

Held,  that  the  defendants  were 
entitled  to  set  off  the  amount 
of  dtimages  which  the  defen* 
dants  had  proved  they  had 
sustained  by  reason  of  the 
plain tiff^s  breach  of  the  eon- 
tract  sued  on       ...  •••  120 

Shall.  Cause  Court. 

See  Jurisdiction... 149,334,401,447 
See  Execution  of  degree  •••  331 
See  Recovery  of  Rent.     ...  393 

Special  Appeal. 
A  Special  Appeal  lies  to  the 
High  Court  from  orders 
passed  by  Lower  Appellate 
Courts  on  applications  for 
execution  of  deoi*ees  .»•     82 

The  question  whether  there 
waa  a  sufficient  ground  for 
the  dismissal  of  a  pagoda 
hereditary  servant,  by  a 
Dharmakarta^isone  of  degree 
and  not  of  principle,  and 
must  therefore  depend  upon 
the  circumstances  of  each, 
case. 
The  finding  of  theLow^  Courts 
upon  such  matters  must  be 
treated  by  the  High  Court 
on  special  appeal  as  a  con- 
clusive finding  upon  a  mat- 
ter of  fact,  unless  it  be  sup- 
ported by  no  evidence  what- 


ever    •  •• 


•«.t 


•  M 
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Plain tifiis  sought  to  eject  the 
defendantsfrom  certain  laud, 
of  which  the  defendants  had 
wrongfully  taken  possession » 
and  on  which  they  erected 
a  building.  The  defendants 
alleged  that  the  land  had 
been  exchanged  for  another 
piece  of  land  now  in  tlie 
possession  of  the  plaintifi: 
The  facts  found  were  that 
there  was,  with  the  assent 
of  the  1st  plaintifi^,  an  agree-^ 
ment  to  make  an  exchange, 
and  that  in  pursuance  of  that 
agreement  the  boundaries 
were  marked  out  and  the 
building  commenced  and 
continued  with  the  know- 
ledge of  the  plaintiff  from 
August  1865  to  January 
1866,  when  the  plaintifib 
first  iiiterfered  to  stop  it, 
but  that  the  plaintiffs  were 
in  possession  of  the  land 
given  in  exchange.  The 
Lower  Courta  dismissed  the 
suit. 

Held,  on  special,  appeal,  that, 
there  being  no  evidence  to 
prove  that  the  land  sued  for 
had  become  the  property  of 
the  defendants,  but  the 
plaintiflb  having  acquiesced 
in  the  defendants  taking 
possession  and  building  upon 
it,  and  the  plaintiffs  having 
retained  possession  of  the 
adjacent  land,  the  proper 
decree  to  make  was  that  the 
plaintiffs,  on  giving  up  the 
land  of  which  they  had 
taken  possession  and  paying 
the  defendants  the  value  of 
the  buildings,  were  entitled 
to  the  possession  of  the  land 
sued  for  •••  .«•  312 

Stamp. 

Where  a  written  contract  lia- 
ble to  an  optional  stamp  is 
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pufc  in  evidence  by  the  de* 
fend  ants,  the  plaintiff  can* 
not  recover  a  larger  amount 
under  it  than  (if  stated)  the 
optional  stamp  upon  the  in- 
strument would  have  been 
sufficient  to  cover.  In  a 
suit  for  the  recovery  of 
money  due  under  a  written 
contract,  the  defendants  ad- 
mitted that  a  sum  of  Rupees 
6,328-4-0  was  due  to  the 
plaintiff,  subject  to  certain 
deductions  which  they 
claimed  to  be  entitled  to  set 
off  against  the  plaintiff's 
claim.  The  defendants  put 
in  evidence  the  written  con- 
tract^ thestamp  upon  which 
was  only  sufficient  to  cover 
the  sum  of  rupees  5,000. 

Held,  that  notwithstanding 
the  admission  of  the  defen- 
dants, the  plaintiff  could 
only  recover  Rupees  5^000  in 
the  suit.  ••  *••  120 

A  written  instrument  which 
is  a  lease  does  not  require 
to  be  stamped  by  virtue  of 
the  exemption  to  Article  42, 
Schedule  A  of  Act  X  of 

],oo2    ••••  •••  •••   Ido 

Secondary  evidence  cannot  be 
given  of  a  lost  instrument 
requiring  a  stamp  which 
was  not  stamped...  •..  312 

Qy/zere* — Whether  permission 
to  pay  the  Stamp  duty  and 
penalty  can  be  given  in  the 
case  of  a  lost  instrument  .«•  312 
See  Execution  of  decree  ...  331 
With  the  exception  of  the  de- 
positions of  the  witnesses 
and  the  documentary  evi- 
dence and  copies  of  final 
sentences  or  orders  passed 
by  Criminal  Courts  which 
parties  desirous  of  appeal- 
ing from  such  sentence  are 
required  by  Section  416  of 


Page. 

the  Code  of  Criminal  Pro- 
cedure to  file  with  their 
petition  of  appeal,  when  the 
party  who  is  desirous  of  ap- 
pealing is  in  confinement 
under  the  operation  of  the 
sentence  or  order  at  the 
time  that  he  applies  for  a 
copy  of  the  same,  copies  of 
any  part  of  the  record  of  a 
Criminal  trial  can  only  be 
furnished  to  applicants  on 
Stamp  paper. — (Rulings)  ..,  Iviii 

SUDRA, 

See  Ikheritancb  .«.  •..  204 

SUIT. 

Suit  on  Bond  against  Legal 
Representatives  of  Obligor 
who  was  supposed  to  be  dead. 

See  LimTATioN. 

Surr  BY  JOINT-PUTTADARS. 

See  Parties  to  Suit  ...  108 

Suit  by  servant  of  temple  roR 
Dismissal. 

See  Act  xx  of  1863  ...  112 

Suit  to  enforce  award. 

See  Award  ...  ...  118 

Where  arrears  of  maintenance 
can  be  recovered  by  process 
of  execution,  they  cannot  be 
made  the  subject  of  a  fresh 
suit      •••  ...  •••  188 

A  suit  may  be  maintained 
against  a  surety  according 
to  Hindu  Law,  although  the 
principal  debtor  has  tiot 
been  sued  ...  •••  190 

A  suit  does  not  lie  to  enforce 
a  liability  specifically  im- 
posed by  the  decree  of  a 
Civil  Court  in  the  Mofussil, 
the  right  of  suit  in  such 
cases  being  taken  away  by 
Section  XI  of  Act  XXIII  of 
1861     •••  •••  *••  453 

The  plaintiffs  were  in  posses- 
sion of  certain  immoveable 
property,  when  the  Joint- 
Magistrate,    under    Section 

'     319  of  the  Criminal  Froce- 
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dure  Code,  placed  the  Ist 
defendant  in  possession  un- 
til the  rights  of  the  parties 
should  be  determined  by  a 
competent  Civil  Court. 
Held,  in  a  suit  to  recover  pos- 
session of  the  property  in- 
stituted more  than  six 
months  after  the  plaintiffs 
wei*e  dispossessed,  that  tbe 
plaintifl^  could  not  recover 
without  showing  title       •••  478 

SUMKABT  ReBCEDT. 

See  Registkatiok 233 

Sunday. 

Arrest  under  Civil  process  of 
a  Mofnssil  Court  on  Sunday 
is  legal  in  this  country. 
— (Rulings) bdii 

SURBTT. 

A  suit   may  be    maintained 
against  a  surety  according 
to  Hindu  Law,  although  the 
principal  debtor  has  not  been 
sued...        ...        ...        •••  190 

See  Magistrate. — (Rulings)....  zlv 

Section  294  of  the  Code  of 
Criminal  Procedure  does  not 
authorise  the  imprisonment 
of  Su  reties. — (Rulin  gs)      . . .  Ixix 

StTRVITJO^O  Co.  CONTRACTOB. 

See  Jurisdiction      447 

SWAMIBOGAM. 

See  Rent       320 

See  Act  XX  of  1863. 

See  Committeb  OF  District...  443 

Theft. 

See  Penal  Code.— (Rulings). 

Title. 

The  plaintiffs  were  in  posses*- 
sion  of  certain  immoveable 
property,  when  the  Joint- 
Magistrate,  under  Section 
319  of  the  Criminal  Proce- 
dure Code,  placed  the  Ist 
defendantin  possession  until 
the  rights  of  the  parties 
should  be  determined  by  a 
competent  Civil  Court. 


Held,  in  a  rait  to  recover  pos- 
session of  the  property  insti- 
tuted more  than  six  months 
after  the  plaintifis  were  dis- 
possessed, that  the  plaintiffs 
could  not  recover  without 
showing  title.  •••  478 

Tort. 

See  Ratification.     410 

TRESPA8& 

See  Ratification.     410 

TniAU 

SeeCBiMiNAL  FbocedubeCodb. 
— (Rulings) xxxix 

A  Judge  should  not  refuse  to 
try  a  prisoner  brought  up  in 
chains  to  stand  his  trial,  but 
the  Judge  may  direct  the 
removal  of  the  fetters  unless 
satisfied  by  a  representation 
from  the  proper  officer  that 
they  are  necessary. — (Rul- 
ings.)...          Ixix 

Vakil. 

When  a  suit  is  remitted  by 
order  of  an  Appellate  Court 
for  re-heariug  or  finding  on 
an  issue,  the  proceedings  on 
such  order  must<be  regarded 
as  a  further  proceeding  in 
the  trial  of  the  suit,  and  con- 
sequently under  Section  22 
of  Regulation  XIY  of  1816 
a  Yakil  cannot  change  sides 
and  hold  a  vakalutnamah 
for  the  party  opponent  to 
the  one  for  whom  he  ap- 
peared at  the  first  hearing. 
— (Rulings) zliii 

Village  Mikasl 


SeePARTrriON... 
See  Waste  Lands 


■■• 


«••  285 
...  429 


Village  Munsif. 
See  JuEiSDiGTiON      ...         ...  188 

The  bead  of  a  village  is  with- 
in the  definition  of  a  Magis- 
trate as  defined  in  Sec.  16 
of  the  Criminal  Procedure 
Code.— (Rulings)    •••        i<"      ii 
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Village— (Ryotwari.) 
The  pnttadirs  of  a  T7oti¥4ri 
village  have  sot  aocb  a  com- 
xnou  interesfc,  as  puttadars, 
in  all  their  holdings  that 
they  can  jointly  sue  for  the 
recovery  of  theixL 
If  in  any  ca«e  each  a  right 
exist,  it  must  be  established 
by  evidence »#.  108 

VOLUJHTABT  DeCLAJUTIONS  OF 

Tkust. 

Qiuiere. — Whether  Hindu  Law 
admits  of  the  principle  on 
which  Courts  of  Equity  in 
England  hold  voluntary  de- 
clarations of  trust  to  be  bind- 
ing against  the  declarant  460 
Waste  Lands. 

The  plaintiffs  sued,  as  the  mi- 
rassidars  of  a  village,  to  es- 
tablish their  right  to  the 
grant  of  a  puttah  of  certain 
waste  lands  of  the  village 
which  had  been  granted  to 
some  of  the  defendants.  The 
Collector,  who  was  made  a 
defendant,  stated  that  the 
Hukumnamah  Rules  of  the 
district  directed  that  land 
should  be  given  tb  mirassi- 
dars  on  their  tendering  suffi- 
cient security,  and  that  the 
plaintiffs  on  previous  occa- 
sions had  received  lands  for 
which  offers  had  been  made 
by  others  in  consideration 
of  the  plaintiffs*  preferential 
right,  but  that  they  had 
failed  to  cultivate  the  lands 
or  pay  the  assessment  in 
breach  of  their  agreements. 

Held,  that  the  plaintiffs  were 
entitled  to  the  relief  sought 
lOr*    •••  ,,,  ,,,  429 

Water. 
See  Easement  to  the  use  of 
Water  ...  ...     98 

Widower. 
See  Adoption ...  270 


WITNESS. 
Witnesses  for  Prisoner. 

A  prisoner  who  was  about  to 
be  committed  to  the  Session 
Court  presented  to  the  JMa- 
gistrate  a  list  of  witnesses, 
whom  he  desired  to  have 
summoned  to  give  evidence 
on  his  b^alf  at  the  trial, 
and  on  being  asked  by  the 
AJagistrate  why  he  desired 
to  summon  the  witnesses, 
the  prisoner  declined  testate 
his  reason. 

Beldt  that  the  Magistrate  was 
at  liberty  to  decline  to  sum- 
mon the  persons  named  in 
the  list  on  the  prisoner 
declining  to  satisfy  him 
that  they  were  material 
witnesses  ;  but  the  Magis- 
trate ought  to  have  fixed 
the  amount' which  he  con- 
sidered necessary  to  defray 
the  cost  of  the  attiendance 
of  the  persons  named,  and 
intimated  to  the  prisoner 
his  readiness  to  issue  sum- 
monses on  that  amount  be* 
ing  deposited. 

The  High  Court  called  for  the 
record  for  the  purpose  of 
seeing  i^hether  any  of  the 
persons  named  in  the  list 
were  likely  to  be  able  to 
give  material  evidence. 


Tage. 


••• 


81 


••• 


Witness  (defendant)  refus- 
ing TO  PRODUCE  ACCOUNTS. 

See  Civil  Procedure  Code.,,  142 
A  defendant  in  a  suit  sum- 
moned by  and  examined  as 
a  witness  for  the  plaintiff, 
is  entitled  to  protection 
from  arrest  on  civil  process 
during  the  time  reasonably 
occupied  in  going  to,  at- 
tending at,  and  returning 
from»  the  place  Qf  trial    ...  145 
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Statement  by  witness  not 

XTPON  OaTA. 

See  Penal  Cods  •••  ;,. 

WBITINa 

The  law  in  this  country  does 
not  require  that  any  agree- 
ment between  Natives,  i^he- 
..  tber  inregard  to  the  transfer 
or  creation  of  an  interest  in 
land,  or  otherwise^  should 
be  in  writing ;  nor  does  it 
distinguish  between  agree- 
ments under  seal  and  ^by 
parol   •*•     m^ 


Page 


185 


#t% 


••• 


98 


Wbongful  Possession. 

See  Speciai.  Appeal    

See  Limitation. 

Zbmindab, 

A  perpetual  or  permanent 
lease  at  a  low  lized  rent 
made  by  a  Zemindar  who 
obtained  the  zemindary  by 
self-acquisition  is  binding 
upon  the  Zemindar's  suc- 
cessors^ although  the  instru- 
ment was  not  registered  un- 
der Kegulation  XXV  of 
1802,  Section  8  ... 
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